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PREFACE. 


Ix  preparing  the  present  American  edition,  the  editor 
endeavors  to  remember  that  the  author  aimed  rather  to 
present  the  Prmciples  of  Evidence  than  add  to  practical 
treatises  on  that  branch  of  the  law.  The  feeling  has 
assisted  largely  to  determine  the  scope  of  a  work  which 
perhaps  would  not  be  fully  intelligible  without  it.  It  has 
Wen  considered  that  Evidence  is  utilitarian  ;  that  its 
principles  are  its  rules,  and  best  illustrated  through  their 
application  in  actual  law.  Radical  changes  from  previous 
American  editions  have  therefore  eliminated  from  treat- 
ment such  subjects  as  seemed  but  remotely  connected 
with  these  principles  or  their  illustration.  The  more 
prominent  changes  in  main  are  three.  (1.)  Positive  law 
is  usually  referred  to  as  such.  (2.)  The  metaphysics 
of  the  author  are  not  reviewed.  (3.)  Statutory  mod- 
ifications in  the  Law  of  Evidence  —  as,  for  example, 
the  Law  of  Depositions,  Production  of  Documents,  or 
Competency  of  Witnesses,  —  are  not  made  the  subject 
of  critical  examination.  Where  a  general  or  important 
modification  has  required  notice,  reference  has  commonly 
been  made  to  more  exhaustive  treatises  on  the  topics 
affected  thereby.   » 

While,  however,  the  effort  has  been  to  illustrate  principle, 
theory,  as  such,  has  carefully  been  avoided.     Wherever 
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possible,  use  has  been  made  of  reported  cases  and  text-book 
of  recognized  authority.  As  extended  statement  of  thes( 
cases  was  clearly  impossible,  the  endeavor  thus  to  support 
the  propositions  advanced  has  resulted  in  a  comprehen- 
sive range  of  citation,  and  an  unusual  (though  by  no 
means  complex)  method  of  subdividing  the  general  title 
References  might  possibly  have  been  restricted  to  leading 
cases  from  so-called  "  leading  "  jurisdictions.  Apart  fron. 
other  difficulties  in  such  a  course,  the  controlling  consid- 
eration has  been  that  law  libraries  of  the  range  required 
must  necessarily  be  beyond  the  reach  of  many  to  whom 
the  present  work  might  prove  of  value.  The  citations, 
which  accordingly  embrace  all  sections  of  the  country, 
are  limited  to  one  case  from  each  jurisdiction,  if  strong 
reasons  have  not  warranted  a  different  course.  Any  notifi- 
cation of  the  inaccuracies  that  have  escaped  attention  will 
be  deemed  an  especial  favor. 

Novelty  has  also  been  avoided,  with  equal  care.  The 
text  is  that  of  the  English  (7th)  edition,  by  J.  M.  Lely, 
Esq.,  (editor  of  "  Chitty's  Statutes  of  Practical  Utility  "), 
who  has  carefully  revised  previous  editions  and  added  a 
Collection  of  Leading  Propositions.  No  changes  in  this 
text  have  been  made  beyond  correcting  the  typographical 
errors  or  verbal  infelicities  incidentally  noticed.  In  further 
particulars,  the  most  constant  use  has  been  made  of 
the  work  of  others.  The  standard  treatises  of  Prof 
Greenleaf  (13th  ed.)  and  Dr.  Wharton  (2d  ed.)  have 
freely  been  consulted,  while  peculiar  value  has  often  been 
received  from  Mr.  Justice  Stephen's  eminently  useful 
Digest.  Especially  is  the  editor  under  a  sense  of  deep 
obligation  to  Professor  James  B.  Thayer  of  the  Harvard 
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Law  School,  without  whose  kindly  encouragement  the 
present  work  would  certainly  not  have  been  undertaken, 
and  to  whose  exact  scholarship,  patient  research,  and  well- 
known  devotion  to  the  Law  of  Evidence,  such  value  as  it 
may  be  found  upon  examination  to  possess  should  perhaps 
more  justly  be  ascribed.  To  the  many  friends  who  have 
given  the  aid  of  counsel  or  other  assistance,  the  thanks 
of  the  grateful  editor  are  also  due. 

C.  R  C. 

Caicbbidoe,  Jane  1,  1883, 
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PREFACE 

TO  THE 

SEVENTH   ENGLISH    EDITION. 


The  learned  Treatise  of  the  late  Mr.  Best  on  the  Law  of 
Evidence,  first  published  in  1849,  has  long  occupied  a  dis- 
tinctive position  amongst  English  law  books  for  a  pref- 
eience  of  principles  to  details,  for  apt  illustrations,  and 
comparative  treatment  of  foreign  systems.     The  Second, 
Third,  and  Fourth  Editions  were  the  work  of  the  Author, 
and  were  published  in  the  years  1855,  1860,  and  1866, 
respectively ;  the  Fifth  and  Sixth  were  brought  out  after 
the  Author's  death  by  Mr.  J.  A.  Russell,  Q.C.,  in  the 
years  1870  and  1875. 

*  The  present  Editor,  while  not  interfering  with  the  gen- 
eral arrangement  of  the  book,  has  made  considerable 
alterations  in  points  of  detail.  The  rather  too  frequent 
illustrations  have  been  lessened  in  number;  the  less  im- 
portant Statutes  have  been  frequently  abridged  instead  of 
being  printed  at  length,  and  the  longer  notes  have  been 
cut  down  or  thrown  into  the  text 

The  book  has  had  a  large  circulation  in  the  United 
States,  and  the  Editor  has  had  the  advantage  of  perusing 
Mr.  Morgan's  annotated  edition  of  it,  from  which  a  certain 
number  of  American  references  have  been  selected.    It 
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may  be  mentioned  that  the  present  Edition  will  be  issued 
simultaneously  in  the  United  States,  with  further  Notes  by 
an  American  Editor. 

The  statutory  law  of  evidence  is  contained  in  some  800 
statutes;  but  of  these,  comparatively  few  relate  to  evi- 
dence alone.  A  table  of  such  statutes  will  now  be  found 
at  the  end  of  the  second  Chapter  of  the  First  Book. 

A  new  "  Fifth  Book  "  contains  a  collection  of  the  lead- 
ing propositions  of  the  law  of  evidence,  which  will,  it  is 
hoped,  be  of  use,  not  only  to  the  general  reader,  but  to 
the  actual  practitioner,  in  getting  up  evidence  and  advis- 
ing thereon. 

The  Editor  most  thankfully  acknowledges  his  obliga- 
tions to  the  exhaustive  work  of  Mr.  Pitt-Taylor  and  the 
well-known  Digest  of  Mr.  Justice  Stephen. 

The  Temple,  December,  1882. 
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The  common  law  system  of  evidence,  in  its  actual  state 
the  growth  of  the  last  two  centuries,  must  ever  claim  the 
highest  respect  and  admiration  as  a  whole,  however  par- 
ticular portions  of  it  may  be  justly  or  unjustly  condemned. 
Now  the  design  of  the  present  Work  is  not  to  add  to  the 
practical  treatises  by  which  the  subject  has  been  illustrated, 
out  to  examine  the  principles  on  which  its  rules  are  founded, 
tracing  them  to  their  sources,  and  showing  their  connec- 
tion with  each  other.  To  this  are  annexed  a  sketch  of  the 
practice  relative  to  the  offering  and  receiving  evidence  at 
'^ak,  and  a  few  elementary  precepts,  founded  chiefly  on 
those  of  Quintilian,  for  the  guidance  of  young  practitioners 
m  interrogating  witnesses. 

Throughout  the  book,  particularly  in  the  Introduction, 
when  treating  of  judicial  evidence  in  the  abstract,  much 
assistance  has  been  derived  from  the  Roman  law,  the  civ- 
ilians, and  other  foreign  writers ;  and  especially  from  the 
able  work  published  by  M.  Bonnier,  at  Paris,  in  1843,  en- 
titled "  Traits  Th^orique  et  Pratique  des  Preuves  en  Droit 
Civil  et  en  Droit  Criminel."  Large  use  has  also  been 
made  of  Bentham's  "  Rationale  of  Judicial  Evidence,"  in 
five  volumes,  London,  1827,  in  which  the  general  princi- 
ples of  evidence  are  ably  discussed,  and  often  happily  illus- 
trated. That  book  should,  however,  be  read  with  caution, 
as  it  embodies  several  essentially  mistaken  views  relative 
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to  the  nature  of  judicial  evidence,  and  which  may  be 
traced  to  overlooking  the  characteristic  features  whereby 
it  is  distinguished  from  other  kinds  of  evidence.  Some  of 
these  erroi's  will  be  pointed  out  in  the  Introduction. 

The  Author  begs  to  express  his  grateful  acknowledg- 
ments for  suggestions   from  many  friends.      The  Index 

has  been  compiled  by  Mr.  H.  Macnamara,  of  the  Inner 

« 

Temple. 

Chancery  Lane,  Jaly,  1849. 
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ADDENDUM. 

At  p.  180,  add,  "The  Married  Women's  Property  Act,  1882,  45  &  46  Vict.  c.  75, 
8.  12,  renders  husbands  and  wives  competent  to  give  evidence  against  each  other  in  any 
criminal  proceeding  under  that  section  for  the  protection  of  the  separate  property  of 
the  wife  ;  and  section  16  of  the  same  act  enacts  that  '  a  wife  doing  any  act  with  respect 
to  any  property  of  her  hnsband  which  if  done  by  the  husband  with  respect  to  the  prop- 
erty of  the  wife  would  make  the  husband  liable  to  ciiminal  proceedings  by  the  wife,* 
under  the  act,  '  shall  in  like  manner  be  liable  to  criminal  proceedings  by  her  husband.' 
There  is  an  express  power,  therefore,  for  either  party  to  give  evidence  against  the  other 
in  cases  where  the  wife  prosecutes  ;  but  no  such  express  power  in  cases  where  the  hus- 
band prosecutes.  It  is  conceived,  however,  that  a  literal  construction  might  fairly  be 
given  to  the  words  *  in  like  manner '  in  section  16,  so  as  to  make  the  evidence  of  the 
husband'admissible. " 
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§  1.  Iaw  has  been  correctly  defined  as  a  rule  of  human  action, 

preacribed  and  promulgated  by  sovereign  authority,  and  enforced  by 

Banction  of  reward  or  punishment.     But  although  human  actions 

&IQ  the  subject-matter  about  which  law  is  conversant,  they  are  not 
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essential  to  its  existence;  for  the  rule  is  the  same  whether  its 
application  is  called  forth  or  not.  "  If  you  commit  murder  or  steal 
you  shall  be  punished/*  "  if  you  buy  a  man's  lands  or  goods  you 
shall  pay  for  them,"  would  hold  true  as  rules  of  law,  though  no 
murder  or  theft  were  ever  committed,  and  though  every  debt  con- 
tracted were  faithfully  discharged.  The  rule  continues  in  abstraction 
and  theory,  until  an  act  is  done  on  which  it  can  attach,  and  assume 
as  it  were  a  body  and  shape.  The  maxim  of  jurists  and  lawyers, 
"  ex  facto  oritur  jus,"  and  such  like,  must  be  understood  in  this 
sense ;  and  the  duty  of  judicial  tribunals,  consequently,  embraces 
the  investigation  of  doubtful  or  disputed  facts,  as  well  as  the  appli- 
cation of  the  principles  of  jurisprudence  to  such  as  are  ascer- 
tained (a). 

§  2.  Facts  which  come  in  question  in  courts  of  justice  are 
inquired  into  and  determined  in  precisely  the  same  way  as  doubtful 
or  disputed  facts  are  inquired  into  and  determined  by  mankind  in 
general,  except  so  far  as  positive  law  has  interposed  with  artificial 
rules,  to  secure  impartiality  and  accuracy  of  decision,  or  exclude 
collateral  mischiefs  likely  to  result  from  the  investigation.  And  this 
is  strictly  analogous  to  the  relation  between  natural  and  municipal 
law,  of  which  it  has  been  well  observed,  "  There  are  in  nature  certain 
fountains  of  justice,  whence  all  civO  laws  are  derived  but  as  streams: 
and  like  as  waters  do  take  tinctures  and  tastes  from  the  soils  through 
which  they  run,  so  do  civil  laws  vary  according  to  the  regions  and 
governments  where  they  are  planted,  though  they  proceed  from  the 
same  fountains"  (h).  As  therefore  the  study  of  natural  law  precedes 
that  of  municipal,  so  an  inquiry  into  the  natural  resources  of  the 
human  mind  for  the  investigation  of  truth  should  precede  an 
examination  of  the  artificial  means  devised  for  its  assistance ;  and 
the  present  Introduction  will  accordingly  consist  of  two  Parts 
devoted  to  these  respective  subjects. 

§  3.  The  human  understanding  may  be  considered  in  three  points 
of  view,  namely:  —  With  respect  to  the  sources  of  our  ideas;  th€ 
objects  about  which  the  human  mind  is  conversant ;  and  the  inten- 
sity of  our  persuasions  as  to  the  truth  or  falsehood  of  facts  or 
propositions. 

(a)  It  has  been  alteady  stated  in  the  tion,   bnt  that  the  annngement  of  ih» 

Preface,  and  may  as  well  be  here  repeated,  author  has  been  entirely  preserved, 

that  this  work  has  been  at  some  points  {b)  Bacon    on    the   AdvancemMttt  of 

Abridged  and  enlarged  in  the  present  edi*  Learning,  bk.  2. 
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§  4  The  best  metaphysiciana  trace  all  our  ideas  to  the  sources  of 
sensation  or  of  reflection  (c).  There  appear  to  be  two  kinds  of  sen- 
sation  {d) :  1.  The  internal  sense,  —  the  intuitive  perception  of  our 
own  existence  and  of  what  is  actually  passing  in  our  minds.  Of  all 
forms  of  knowledge  or  persuasion  this  is  the  clearest  and  roost 
indubitable ;  and  it  is  the  basis  of  every  other.  Descartes  and 
Locke,  however  different  their  systems  in  other  respects,  agree  in 
this.  "Cogito,  ergo  sum,"  is  the  celebrated  maxim  of  the  former  («): 
"If  I  doubt  of  all  other  things,"  says  the  latter  (/),  "that  very 
doubt  makes  me  perceive  my  own  existence,  and  will  not  suffer  me 
to  doubt  of  that."  "  The  sceptics,"  observes  Sir  Thomas  Browne  (^), 
''that  afBrmed  they  knew  nothing,  even  in  that  opinion  confute 
themselves,  and  thought  they  knew  more  than  all  the  world  besides." 
And  according  to  a  scholasUc  maxim,  "  Nihil  est  in  intellectu,  quod 
non  fuerit  in  sensu"  (k),  to  which  Leibnitz  sagaciously  adds  "  nisi 
ipse  intellectus"  (i),  2.  The  external  sense,  —  the  faculty  whereby 
the  perception  of  the  presence  of  external  objects  is  conveyed  to  the 
mind  through  our  outward  senses  (A;).  All  our  other  ideas  are  formed 
from  the  above  by  the  operations  of  "reflection"  (Q  ;  which  may  be 
defined,  that  faculty  through  which  the  mind  is  supplied  with  ideas 
by  any  sort  of  act  or  operation  of  its  own,  either  on  ideas  received 
directly  through  the  senses,  or  on  other  ideas,  either  immediately  or 
mediately  traceable  to  ideas  so  received. 

§  5.  The  human  mind  is  conversant  about  two  classes  of  objects  (m). 
1-  The  relations  between  its  ideas  (n).  Under  this  head  come 
mathematical  and  such  like  truths;  where  it  is  obvious  that  the 
relations  of  our  ideas  to  each  other  may  be  true,  although  there  be 
nothing  without  the  mind  corresponding  to  the  ideas  within  it 
The  properties  of  an  equilateral  triangle  or  circle,  for  instance,  are 
equally  indisputable,  whether  a  perfect  equilateral  triangle  or  perfect 
circle  can  be  found  in  the  universe  or  not  (o);  and  astronomers 

(o)  Locke  on  the  Human  Understand-         (i)  See   hia  Works,  vol.   5,    p.   859, 

i^.  bk.  2,  ch.  1,  and  passim.  Genev.  1768. 

[d]  Bonnier,  Traits  des  Preaves,  §§  6         (h)  Locke,  bk.    %   ch.    1  ;    Bonnier, 

^^  7,  2d  ed.    Locke,  in  loe.  cU.  f  4,  uses  Traits  dee  PreuTes,  §  8,  2d  ed. 
"internal  sense"  to  signify  "reflection."  (1)  Locke,  bk.  2,  ch.  1. 

(«)  Prindpia  Philosophise,  pars  1,  n.  7.  (m)  Id.  bk.  4,  ch.  1. 

(/)  Locke  on  the  Human  Understand-         (n)  Id.  bk.  4,  ch.  1,  §§  4,  5,  6. 
^  bk.  4,  ch.  9,  §  3.  (o)  Locke,  bk.  4,  ch.  4,  §  6;  De  Moigan 

(g)  Religio  Medici,  sect  56.  on  Probabilities,  p.  9. 

{K)  Encydop.  Britan.,  1st  Dissertation, 
pp.  US,  114. 
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investigate  the  carves  which  bodies  would  describe  if  acted  on  by 
forces  which,  so  far  as  we  are  aware,  have  no  patterns  in  nature. 
2.  Beal  existences:  i.  e.  objects  existing  without  the  mind,  corre- 
sponding to  ideas  within  it  Q?). 

§  6.  With  regard  to  intensity  of  persuasion :  the  faculties  of  the 
human  mind  are  comprehended  in  the  genera  knowledge  and  judg- 
ment  (^).  1.  By  "  knowledge/'  strictly  speaking,  is  meant  an  actual 
perception  of  the  agreement  or  disagreement  of  any  of  our  ideas  (r) ; 
and  it  is  only  to  such  a  perception  that  the  term  "  certainty "  is 
properly  applicable  (s).  Knowledge  is  intuitive  when  this  agreement 
or  disagreement  is  perceived  immediately,  by  comparison  of  the 
ideas  themselves ;  demonstrative,  when  it  is  only  perceived  mediately, 
i.  e.  when  it  is  deduced  from  a  comparison  of  each,  with  intervening 
ideas  which  have  a  constant  and  immutable  connection  with  them, 
as  in  the  case  of  mathematical  truths  of  which  the  mind  has  taken 
in  the  proofs.  And,  lastly,  when,  through  the  agency  of  our  senses 
we  obtain  a  perception  of  the  existence  of  external  objects,  our 
knowledge  is  said  to  be  sensitive  if).  But  knowledge  and  ceVtainty 
are  constantly  used  in  a  secondary  sense,  which  it  is  important  not 
to  overlook ;  viz.  as  synonymous  with  settled  belief  or  reasonable 
conviction :  as  when  we  say  that  such  a  one  received  stolen  goods, 
knowing  them  to  have  been  stolen ;  or  that  we  are  certain,  or  mor- 
ally certain,  of  the  existence  of  such  a  fact,  &c.  (i^). 

§  7.  2.  "  Judgment,"  the  other  faculty  of  the  mind,  though 
inferior  to  knowledge  in  respect  of  intensity  of  persuasion,  plays 
quite  as  impoitant  a  part  in  hutnan  speculation  and  action,  and,  as 
connected  with  jurisprudence,  demands  our  attention  even  more. 
It  is  the  faculty  by  which  our  minds  take  ideas  to  agree  or  disagree, 
facts  or  propositions  to  be  true  or  false,  by  the  aid  of  intervening 
ideas  whose  connection  with  them  is  either  not  constant  and  immu- 
table, or  is  not  perceived  to  be  so  (a?).  The  foundation  of  this  is  the 
probability  or  likelihood  of  that  agreement  or  disagreement,  of  that 
truth  or  falsehood,  deduced  or  presumed  from  its  conformity  or 
repugnancy   to    our  knowledge,  observation,  and  experience  (y). 


{f)  Locke,  bk.  4,  ch.  1,  f  7.  c.  %  §  11;  Butler's  Analogy  of  Religion, 

(q)  Id.  bk.  4,  ch.  14,  f  4,  and  ch.  1,     Introdaction. 

S  7.  (x)  Locke,  bk.  4,  ch.  16,  %  1,  and  ch. 

(r)  Id.  bk.  4,  ch.  1,  §  2.  14,  §  8. 

(s)  Id.  bk.  4,  ch.  4,  §§  7,  IS.  (y)  Id.  ch.  15,  §§  8  and  4;  ch.  14.  i  4; 

(0  Id.  bk.  4,  ch.  2  and  11.  Bntier^a  Analogy  of   Beligion,  Intitxiac- 
(tf )  Puffendorf,  Jos  Nat  et  Gent  lib.  1,    tion. 
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Judgment  is  often  based  on  the  testimony  of  others,  vouching  their 
observation  or  experience  (z) ;  but  this  is  clearly  a  branch  of  the 
former,  as  our  belief  in  such  cases  rests  on  a  presumption  of  the 
accuracy  and  veracity  of  the  narrators. 

§  8.   Actual  knowledge  and  certainty  extending  a  comparatively 

httle  way,  men  are  compelled  to  resort  to  judgment,  and  to  act  on 

probability,  in  by  far  the  greater  number  of  their  speculations,  as 

well  as  in  the  transactions  of  life,  both  ordinary  and  extraordinary, 

trivial  and  important  (a).     The  faculty  of  judgment  is  conversant 

Dot  only  about  matters  of  fact,  which,  falling  under  the  observation 

of  our  senses,  are  capable  of  being  proved  by  human  testimony,  but 

also  about  the  operations  of  nature,  and  other  things  beypnd  the 

discovery  of  our  senses  (b) ;  and  it  thus  embraces  the  enormous  class 

of  subjects  investigated  by  analogy  and  induction  (c).     But  here  it 

is  important  to  remark,  that  on  the  same  matter  one  man  may  have 

knowledge  and  certainty, .  while  another  has  only  judgment  and 

probability ;  as  when  a  man,  either  from  ignorance  of  mathematical 

principles  or  disinclination  to  go  through  the  proofs,  receives  a 

mathematical  truth  on  the  testimony  of  one  who  comprehends  it ; 

in  this  case  he  has  only  got  moral  evidence  of  that  truth,  while  his 

informant  has  demonstrative  proof  (d). 

§  9.  Another  great  distinction  between  knowledge  and  judgment 
remains  to  be  pointed  out.  The  former  is,  as  we  have  seen,  reducible 
to  three  kinds  («);  but  to  classify  the  degrees  of  persuasion  resulting 
from  judgment  is  wholly  beyond  human  power;  for  the  extent  to 
which  facts  or  propositions  may  be  in  conformity  with  our  antecedent 
knowledge,  observation,  or  experience,  necessarily  varies  ad  infinitum. 
An  attempt  has  been  made  to  express  some  of  the  shades  of  judg- 
ment by  the  terms  assurance,  confidence,  confident  belief,  belief,  con- 
jecture, guess,  doubt,  distrust,  disbelief,  &c.  (/). 

§  10.  The  word  pro:)F  seems  properly  to  mean  anything  which 
serves,  either  immediately  or  mediately,  to  convince  the  mind  of  the 
tnith  or  fjEdsehood  of  a  fact  or  proposition  (g) ;  and  as  truths  differ, 

(3)  Locke,  bk.  4,  ch.  15,  {  4*  (<0  Locke,  bk.  4,  ch  15,  §  1  ;  and  ch. 

(a)  liL  ch.  14,  f  1  ;  Butler's  Analogy  14,  §  8  ;  1  GreenL  £y.  §  1,  note  (1), 

of  MgioD,  Introdoction  ;  8  Bentham's  7th  ed. 
J«<iicial  Eridenoe,  851 ;  OHh,  £v.  8,  4,  (e)  Supra,  f  6. 

*^ed.  (/)  Locke,  bk.  4.  ch.  16,  §§  6-9. 

{h)  Locke,  bk,  4,  ch.  16,  §§  5  and  12.  (g)  Domat,  Les  Lois  Civiles  dans  leur 

(e)  Id.  §  12,  and  Bonnier,  Traits  des  Ordre  Nature!,  part.  1,  liv.  8,  tit.  6;  Bon- 

^Tes,  It  9  «<  9eq.t  2d  ed.  nier,  Traits  des  PreuTes,  §  5,  2d  ed. 
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the  proofs  adapted  to  them  differ  also  (h).  Thus  the  proofs  of  a 
mathematical  problem  or  theorem  are  the  intermediate  ideas  which 
form  the  links  in  the  chain  of  demonstration:  the  proofs  of  any- 
thing established  by  induction  are  the  facts  from  which  it  is  inferred, 
&c. :  and  the  proofs  of  matters  of  fact  in  general  are  our  senses,  the 
t€stimony  of  witnesses,  documents,  and  the  like.  "Proof"  is  also 
applied  to  the  conviction  generated  in  the  mind  by  proof  properly 
so  called  (t). 

§  11.  The  word  evidence  ^  signifies,  in  its  original  sense,  the  state 
of  being  evident,  i  e.  plain,  apparent,  or  notorious  (k).  But  by  an 
almost  peculiar  inflection  of  our  language  (Z),  it  is  applied  to  that 
which  tends  to  render  evident  or  to  generate  proof.  This  is  the 
sense  in  which  it  is  commonly  used  in  our  law  books,  and  will  be 


(h)  Domat,  inloceiL 

(t)  Mattheus  de  Probationibus,  c.  1, 
B.  1;  Hubenis,  Prselectiones  Juris  Civilis, 
UK  22,  tit.  3,  n.  2;  1  GnenL  £▼.  {  1, 
7th  ed. 

{Ic)  Johns.  Diet  The  Latin  "eviden- 
tia,"  and  the  French  ''Evidence,"  are  com- 
monly restricted  by  foreign  jurists  to 
those  cases  where  conviction  is  produced 
by  the  testimony  of  our  senses.  See  Quin- 
tilian,  Inst.  Orat  lib.  6,  c  2;  Calvin, 


Lezic.  Jurid.;  Steph.  Thesanr.  Ling.  Lat.; 
Domat,  Lois  Civiles,  part  1,  liv.  3,  tit.  6; 
Bonnier,  Traits  des  Prenves,  (S  ^i  Sf  '^t 
82,  &c.,  2d  ed.  AU  relating  to  evidence, 
as  the  term  is  used  in  English  law,  is 
treated  of  by  the  Civilians  and  Canonists 
under  the  head  *'probatio,"  and  by  the 
French  writers  under  that  of  *'preuve.*' 

(Z)  It  has  the  same  meaning  in  Nor- 
man-French ;  see  int,  al.  T.  18  Edw.  II. 
eii,  tit.  Replegg.;  9  Edw.  III.  5,  6,  pi.  11. 


1  Evidmee  defined,  Greenleaf  (1  Greenl.  Ev.  §  1)  defines  as  follows:  ''Evidence, 
in  legal  acceptation,  includes  aU  the  means  by  which  any  alleged  matter  of  fact,  the  truth 
of  which  is  submitted  to  investigation,  is  established  or  disproved."  This  definition 
apparently  includes  too  much;  as  pointed  out  by  Bentham,  evidence  is  all  legal  means, 
exclusive  of  mere  argument.  Conf.  WUls.  Cire.  Ev.  2;  1  Stark.  Ev.  10;  1  Phil.  Ev.  1; 
1  Whar.  Ev.  |  8.  Mr.  Justice  Stephen  defines  evidence  (Steph.  Dig.  Law  Ev.  Art  1) 
as  follows:  "  Evidence  means  (1.)  statements  made  by  witnesses  in  court  under  a  legal 
sanction,  iu  relation  to  matters  of  fact  under  inquiry;  (2.)  documents  produced  for  the 
inspection  of  the  court  or  judge.**    As  to  what  evidence  is  admisnble,  see  §  33,  n.  1, 

infra. 

**Faet"  All  such  definitions,  including  that  of  Bentham  indorsed  by  Best  in  §  11, 
infra,  labor  under  the  disadvantage  that  no  accurate  definition  has  yet  been  given  of 
what  is  legally  understood  by  the  term  "fact,"  used  in  defining  the  term  ''evidence.*' 
Mr.  Justice  Stephen  (Dig.  Law  Ev.,  3d  ed«.  Art.  1)  has  abandoned  the  attempt  at  defim* 
tion  contained  in  his  two  earlier  editions,  and  contents  himself  with  the  statement  that 
"  fact  **  "  includes  the  fact  that  any  mental  condition  of  which  any  person  is  conscious 
exists."  Wheelden  v.  WiUon,  44  Me.  1.  For  Best's  definition  of  "  fact,"  see  §  88, 
infra.  The  term  "matter  of  fact"  resolves  itself,  therefore,  into  a  convenient  phrase, 
only  intelligible  when  useless,  and  vaguely  opposed  to  the  equally  vagtie  "  matter  of 
law,"  from  which  it  could  accurately  be  distinguished  simply  by  drawing  a  list 
Conf.  f  62,  n.  2,  infra.  The  following  distinction  has,  however,  been  plausibly  taken. 
"  Matter  of  fact"  is  anything  which  is  the  subject  of  testimony  (see  Morgan's  Best, 
§  38,  n.  1);  "matter  of  law*'  is  the  general  law  of  the  land,  of  which  courts  will 
take  jndidAl  cognizance.    (See  §§  33,  268,  n.  1,  (6),  if^fra.) 
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used' throughout  this  work.  Evidence,  thus  understood,  has  been 
well  defined, — any  matter  of  fact,  the  effect,  tendency,  or  design  of 
which  is  to  produce  in  the  mind  a  persuasion,  affirmative  or  disaffirm- 
ative,  of  the  existence  of  some  other  matter  of  fact  (m).  The  fact 
sought  to  be  proved  is  termed  the  "principal  fact" :  the  fact  which 
tends  to  establish  it,  "the  evidentiary  fact"(n).  When  the  chain 
consists  of  more  than  two  parts,  the  intermediate  links  are  principal 
facts  with  respect  to  those  Below,  and  evidentiary  facts  with  respect 
to  those  above  them.  Such  we  propose  to  call  "  subaltemate  "  prin- 
cipal and  evidentiary  facts. 

§  12.  Confining  ourselves  henceforward  to  truths  of  fact,  —  the 
proper  object  of  the  present  treatise,  —  we  shall  first  direct  attention 
to  some  divisions  of  them,  which,  as  connected  with  jurisprudence 
especially,  it  will  be  convenient  to  bear  in  mind.  In  the  first  place, 
then,  facts  are  either  physical  or  psychological  (o).  By  "  physical 
facts''  are  meant  such  as  either  have  their  seat  in  some  inanimate 
'^iDg,  or  if  in  one  that  is  animate,  then  not  by  virtue  of  the  qualities 
which  constitute  it  such ;  while  "  pyschological  facts  "  are  those  which 
"ftve  their  seat  in  an  animate  being,  by  virtue  of  the  qualities  by 
^iich  it  is  constituted  animate.  Thus,  the  existence  of  visible 
objects,  the  outward  acts  of  intelligent  agents,  the  res  gestce  of  a 
lawsuit,  &a,  range  themselves  under  the  former  class :  while  to  the 
^1^  belong  such  as  only  exist  in  the  mind  of  an  individual ;  as,  for 
l^nce,  the  sensations  or  recollections  of  which  he  is  conscious,  his 
^Dtellectual  assent  to  any  proposition,  the  desires  or  passions  by  which 
he  is  agitated,  his  animus  or  intention  in  doing  particular  acts,  &c. 
%chological  facts  are  obviously  incapable  of  direct  proof  by  the 
^i^iony  of  witnesses,  —  their  existence  can  only  be  ascertained 
eitber  by  confession  of  the  party  whose  mind  is  their  seat(jo), — 
^^dex  animi  sermo  *'  (3),  —  or  by  presumptive  inference  from  phys- 
ical fects  (r). 

S 13.  There  are  two  other  divisions  of  facts  which  deserve  to  be 
Doted.  One  is,  that  they  are  either  events  or  states  of  things  (5).  By 
*^  "event**  is  meant  some  motion  or  change,  considered  as  having 

(»»)  1  Bentk  Jud.  Ev.  17.      "Evi-  (/?)  Mascardu8deProbationibu8,Concl. 

ce/' ETidentia,  signifies  generaUy  any  809;  1  Bentk  Jad.  £r.  82,  145;  3  id.  6. 

P'wf,  be  it  testimony  of  men,  records,  or  (q)  6  Co.  118  b. 

Stings.    Cowers  Interpreter ;  and  Les  (r)  Mascard.  de  Prob.  Cond.  94 ;  1 

Tennes>de  la  Ley.    See  Co.  Litt.  288  a.  Benth.  Jad.  Er.  82,  145;  8  id.  6. 

(n)  1  Benth.  Jad.  Ey.  18.  (a)  1  Benth.  Jad.  Ev.  47, 

(0)  Id.  45. 
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come  about  either  in  the  course  of  nature,  or  through  the  agency  of 
human  will ;  in  which  latter  case  it  is  called  "  an  act,"  or  '*  an  action." 
The  fall  of  a  tree  is  *'  an  event,"  the  existence  of  the  tree  is  "  a  state 
of  things  " ;  but  both  are  alike  "  facts  "  (t).  The  remaining  division 
of  facts  is  into  positive  or  affirmative,  and  negative  (u) :  a  distinction 
which,  unlike  both  the  former,  does  not  belong  to  the  nature  of  the 
facts  themselves,  but  to  that  of  the  discourse  which  we  employ  in 
speaking  of  them  (x).  The  existence  of  a  certain  state  of  things  is 
a  positive  or  affirmative  fact,  the  non-existence  of  it  is  a  negative 
I  fact.    But  the  only  really  existing  facts  are  positive  ones,  —  for  a 

negative  fact  is  nothing  more  than  the  non-existence  of  a  positive 
fact ;  and  the  non-existence  of  a  negative  fact  is  equivalent  to  the 
existence  of  the  correspondent  and  opposite  positive  fact  (y). 

§  14.  Our  persuasion  of  the  existence  or  non-existence  of  facts 
has  its  source,  or  efficient  cause,  either  in  the  operation  of  our  own 
perceptive  or  intellectual  faculties,  or  in  the  operation  of  the  like 
faculties  on  the  part  of  others,  evidenced  to  us  either  by  discourse  or 
deportment.  The  former  of  these  may  be  called  evidence  ab  intra  ; 
the  latter,  evidence  ah  extra  (z).  The  immense  part  which  evidence 
ah  extra  bears  in  forensic  procedure,  as  well  as  in  almost  ever3rthing 
else,  makes  it  advisable  that  we  should  consider,  somewhat  at  lai^ge, 
the  grounds  of  belief  in  human  testimony,  and  the  dangers  to  be 
avoided  when  dealing  with  it. 

§  15.  The  existence  of  a  strong  tendenx^y  in  the  human  mind  to 
accept  as  true  what  has  been  related  by  others  is  universally  admitted, 
and  is  confirmed  by  every  day's  observation ;  and  it  may  be  laid 
down  as  equally  certain,  that  one  cause  of  this  tendency  is  our 
experience  of  the  great  preponderance  of  truth  over  falsehood,  in 
human  testimony  taken  as  a  whole.  But  whether  this  is  the  sole 
cause  has  given  rise  to  difference  of  opinion.  Writers  on  natural 
law  describe  man  as  endowed  by  nature  with  a  sort  of  moral 
instinct,  which  prompts  him  to  act  in  certain  cases  where  vigor  and 
expedition  are  required,  and  where  the  faculties  of  reason  and  reflec- 
tion are  either  immatured,  or,  if  matured,  would  be  too  slow  (a) : 
and  most  authors  think  that  a  tendency  to  believe  the  statements  of 
others  is  to  be  found  among  the  operations  of  this  instinct.     Man, 

(t)  1  Benth.  Jnd.  £▼.  48.  («)  Id.  51,  52. 

(u)  Id.  49.  (a)  Burlamaqui,  Piincipes  da  Droit  da 

(x)  Id.  la  Nature  et  des  Gens,  pt.  2,  ch.  S. 
(y)  Id.  49,  50. 
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thej  argue,  is  so  constituted,  that  the  knowledge  which  he  can  acquire 
through  his  personal  experience  is  necessarily  very  limited,  and, 
unless  by  some  effective  provision  of  nature  he  were  enabled,  and 
indeed  compelled,  to  avail  himself  of  the  knowledge  and  experience 
of  others,  the  world  could  neither  be  governed  nor  improved.  The 
instinctive  character  of  the  tendency  in  question,  they  say,  appears 
from  the  undoubted  fact  that  it  is  immeasurably  strongest  in  child- 
hood, and  diminishes  when  experience  has  made  us  acquainted  with 
falsehood  and  deception  (6).  Others,  however,  deny  all  this  (c) ;  and 
it  has  been  urged  that  the  implicit  belief  so  observable  in  children 
is  owing  to  their  experience  being  all,  or  nearly  all,  on  one  side,  — 
namely,  in  favor  of  the  truth  of  what  they  hear  (d)} 

§  16.  However  this  may  be,  it  is  certain  that  the  enunciation  of 
truth  and  the  abstinence  from  wilful  falsehood,  among  men  in  their 
intercourse  with  each  other,  are  secured  by  three  guaranties  or  sanc- 
tions,—  the  natural  sanction,  the  moral  or  popular  sanction,  and  the 
religious  sanction  (e).  And,  first,  of  the  natural  sanction.  Mutual 
confidence  between  man  and  man  being  indispensable  to  the  acqui- 
sition of  knowledge,  the  happiness  of  our  race,  and  indeed  to  the  very 
existence  of  society,  the  great  Creator  has  planted  the  springs  of 
truth  very  deep  in  the  human  breast  According  to  Bentham,  the 
natural  sanction  is  altogether  physical  in  its  character,  arising  out 
of  the  love  of  ease,  —  memory  being  prompter  than  invention  (/). 
"To  relate  incidents  as  they  have  really  happened,"  he  says  (</),  "is 
the  work  of  the  memory ;  to  relate  them  otherwise  than  as  they 
have  really  happened,  is  the  work  of  the  invention.  But,  generally 
speaking,  comparing  the  work  of  the  memory  with  that  of  the  inven- 
tion, the  latter  will  be  found  by  much  the  harder  work.  The  ideas 
presented  by  the  memory  present  themselves  in  the  first  instance, 
wid  as  it  were  of  their  own  accord  :  the  ideas  presented  by  the 


(J>)  1  Grecnl.  Ev.  §  7,  7th  ed.,  and  the 
wthorities  there  cited. 

(c)  1  Benth.  Jud,  Ev.  127-180;  Paley's 
Mona  aod  PoUtical  Philosophy,  hk.  1, 
cb.  5. 

W  1  Benth.  Jud.  Ev.  129,  130. 

(e)  1  Benth«  Jud.  Ev.  198 ;  5  id.  685, 
^^'  See  Bonnier,  Traite  dea  Preuves, 
K  2^,  221,  222,  2d  ed.  For  the  reasons 
"^ted  in  the  t«rt,  we  have  adopted  the 
P^FBae  "natural  sanction,"  used  by  Bon- 


nier, in  preference  to  "physical  sanction," 
nsed  by  Bentham.  The  legal  or  political 
sanction  of  tmth,  and  oaths,  which  are 
only  an  application  of  the  religions  sanc- 
tion, being  both  artificial  in  their  nature, 
will  be  more  proi)erly  considered  in  the 
next  Part. 

(/)  2  Benth.  Jud.  Ev.  2. 

(g)  1  Benth.  Jud.  Ev.  202,  208.  See 
also  1  Stark.  Ev.  14,  8d  ed.  &  Id.  20, 
4th  ed. 


1  See  1  Gieenl  Ev.  {§  7-12. 
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inventioD,  by  the  imagination,  do  not  present  themselves  without 
labor  and  exertion.  In  the  first  instance  come  the  true  facts  pre- 
sented by  the  memory,  which  facts  must  be  put  aside:  they  are 
constantly  presenting  themselves,  and  as  constantly  must  the  door 
be  shut  against  them.  The  false  facts,  for  which  the  imagination  is 
drawn  upon,  are  not  to  be  got  at  without  effort :  not  only  so,  but  if, 
in  the  search  made  after  them,  any  at  all  present  themselves,  differ- 
ent ones  will  present  themselves  for  the  same  place :  to  the  labor  of 
investigation  is  thus  added  the  labor  of  selection."  It  is,  however, 
very  doubtful  whether  this,  although  true  as  far  as  it  goes,  embraces 
the  full  extent  of  the  natural  sanction.  Bonnier,  in  his  Traits  des 
'  Preuves  (A.),  severely  attacks  the  passages  just  quoted,  and  says  that 

i  the  natural  sanction  for  the  veracity  of  witnesses  is  to  be  found  in  a 

certain  powerful  feeling  in  the  human  mind,  which  impels  man  to 
speak  the  truth,  and  makes  him  do  violence  to  himself  whenever  be 
betrays  it ;  that'  the  true  and  the  just  are  two  poles  towards  which 
the  human  mind,  when  uncorrupted,  continually  points.  And  some- 
what similar  language  is  used  by  Lord  Bacon  (t).  In  another  part 
of  the  same  work,  however  (k),  Bentham  mentions  the  sympathetic 
sanction  as  a  branch  of  the  natural  one,  describing  it  to  be  the  feel- 
ing by  which  we  are  deterred  from  falsehood,  by  regret  for  the  pain 
and  injury  which  it  may  cause  others.  He  also  considers  the  imper- 
fection of  the  natural  sanction,  to  consist  in  its  being  better  calcu- 
lated to  prevent  falsehood  in  toto,  than  to  secure  circumstantial  truth 
in  particulars  (/) ;  which,  taking  his  definition  of  that  sanction,  is  no 
doubt  the  case. 
^  §  17.  The  moral  sanction  may  be  described  in  a  word.      Men 

I  having  found  the  advantages  of  truth  and  the  inconveniences  of 

falsehood  in  their  mutual  intercourse,  and,  perhaps,  being  further 
I  actuated  by  the  reflection  that  truth  is  in  conformity  with  the  will 

I  of  God  and  the  laws  of  nature,  have  by  general  consent  affixed  the 

brand  of  disgrace  on  a  voluntary  departure  from  it;  and  hence, 

as  observed  by  several  authors,  the  infamy  attached  to  the  word 

'  "  liar  "  (w).  A  great  infirmity  of  the  moral  sanction  is,  that,  deriving 

(h)  §  221,  2d  ed.    In  another  place.         (t)  Essay  on  Tnith. 

§  15,  2d  ed.,  he  says:  "S'il  y  a  nne  ten.         (k)  5  Benth.  Jud.  Et.  636. 

dance  natareUe  des  esprits  Yers  le  vrai,  (l)  1  Benth.  Jnd.  Et.  207,  208. 

[,  comme  des  corps  vers  le  centre  de  la  terre,  (m)  See  Pnifendorf,  Jus  Nat.  et  Gent. 

I  rhomme,  ^tant  libre,  pent  ob^ir  on  ne  pas  lib.  4,  cap.  1,  |  8;  Benth.  Jud.  Ev,  bk.  1, 

ob^ir  k  cette  tendance,  et  il  n'arrire  que  ch.  11,  sect.  5;  and  Lord  Bacon's  Eaaay  on 

trop  souyent  que  ses  d^larations  soient  Truth. 

mensong^res." 
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as  itdoes  all  its  force  from  the  value  men  set  on  the  opinions  of 
otheis,  it  naturally  teaches  them  to  conceal  their  own  faults  from 
public  view,  even  at  the  sacrifice  of  truth  (n). 

§  18.  Lastly,  there  is  the  religious  sanction ;  which  is  founded  on 
the  belief  that  truth  is  acceptable  and  falsehood  abhorrent  to  a  Gov- 
ernor of  the  Universe,  who  will,  in  some  way,  reward  the  one  and 
punish  the  other.  The  divine  punishment  for  falsehood,  however, 
being  prospective  and  invisible,  the  weight  of  this  sanction  is  not  so 
great  as  it  would  otherwise  be ;  and  perjury  is  often  committed  by 
persons  whose  religious  faith  cannot  be  doubted,  but  who  presump- 
tnously  hope,  either  by  their  subsequent  good  conduct  or  some  other 
nfianS)  to  efface  its  guilt  in  the  eyes  of  Heaven. 

§  19.  The  effect  of  these  three  sanctions  is  much  greater  than 
might  at  first  sight  be  supposed.  Tliey  are  in  continual  operation  as 
efficient  causes  for  the  production  of  truth,  and  rendering  its  enunci* 
ation  natural  and  habitual  to  men ;  while  every  incentive  to  false- 
hood can  only  be  looked  upon  as  a  species  of  disturbing  force,  which 
acts  occasionally  and  exceptionally.  Of  few  persons  indeed  can  it 
be  said  that  their  adherence  to  truth  is  undeviating  at  all  times ; 
with  many  its  observance  appears  to  depend  on  circumstances,  acci- 
dent, or  caprice ;  with  some  the  practice  of  lying  seems  inveterate ; 
while  certain  classes  of  persons  systematically,  and  as  it  were  on 
principle,  withhold  the  truth  from  other  classes  on  particular  sub- 
jects. But  after  every  abatement  has  been  made  for  aberrations, 
the  quantity  of  truth  daily  spoken  immeasurably  exceeds  that  of 
falsehood  (o) ;  and  it  is  well  remarked  by  Bentham,  that  "  from  the 
mouth  of  the  most  egregious  liar  that  ever  existed,  truth  must  have 
issued  at  least  a  hundred  times  for  once  that  wilful  falsehood  has 
taken  its  place  "  (jp). 

§  20.  It  is,  however,  of  the  utmost  importance  to  observe  that  any 
of  those  springs  of  action  which  we  have  denominated  "  sanctions 
of  truth,"  may  be  found  on  the  wrong  side,  i.  e.  producing  falsehood 
instead  of  truth.  If  the  natural  sanction  rests  solely  on  a  love  of 
^^1  that  love,  while  it  represses  the  invention  of  false  facts,  equally 

(*)  1  Benth.  Jad.  Ey.  212-216.  respecting  its  topography.    Still  a  travel- 

(0)  Boiuiier,  Traits  dea  Preuves,  §  15,  ler  was  enabled  to  obtain  the  infonnation 

^^  he  wished  for  respecting  it,  by  questioning 

\P)  5  Benth.  Jnd.  Ev.  82,     We  have  them  upon  incidental  and  collateral  facts, 

^  aomewhere  of  a  country,  the  inhab<  when  the  truth,  naturaUy  oozing  out,  sup> 

^^ts  of  which  purposely  and  systemati-  plied  him  with  materials  for  arriving  at 

^^y  gave  false  answers  to  all  questions  the  knowledge  sought. 
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prevents  the  taxing  the  memory  to  give  a  perfect  nairative  of  what 
has  been  witnessed ;  and  if  supposed  to  spring  from  a  love  of  truth 
and  justice,  the  party  called  on  to  give  evidence  may  consider  the 
ends  of  justice  advanced  by  withholding  the  truth ;  as,  for  instance, 
where  the  disclosing  it  will  induce  the  condemnation  of  a  criminal 
whose  prosecution,  though  strictly  legal,  he  deems  morally  unjust, 
or  whose  future  good  behavior  he  thinks  will  be  better  insured  by 
escape  than  by  punishment.  But  of  the  sanctions  in  question,  none 
is  so  frequently  divided  against  itself  as  the  moral  Conduct  con- 
demned by  one  portion  of  society  is  often  applauded  by  the  rest,  and 
persons  desirous  of  the  good  opinion  of  certain  classes  are  often  sat- 
isfied to  attain  it  at  the  cost  of  sinking  themselves  in  that  of  others, 
and  tell  or  suppress  the  truth  as  may  best  advance  that  object, 
"  The  credibility  of  a  witness,"  says  the  Marquis  Beccaria  (y),  "  may 
be  in  some  degree  lessened  when  he  is  member  of  some  private 
society,  whose  usages  and  maxims  are  either  not  well  known,  or 
i  different  from  those  of  the  public.     Such  a  man  has  not  only  his 

i  own  passions,  but  those  of  other  peopla"    Even  the  religious  sane- 

I  tion  has  been  enlisted  in  the  cause  of  falsehood.    Particular  forms 

of  religion  allow  it  in  certain  cases  (r) ;  and  the  truth  has  often  been 
sacrificed  by  religious  peraons  in  order  to  avoid  bringing  scandal  on 
their  creeds. 

§  21.  The  credit  due  to  human  testimony,  assuming  that  we  cor- 
rectly understand  the  language  employed,  is  the  compound  ratio  of 
the  witness's  means  of  acquaintance  with  what  he  narrates,  and  of 
his  intention  to  narrate  it  truly  (5).     In  estimating  the  latter,  three 
7t  things  are  to  be  attended  to.     1.  Whether  he  labors  under  any  inter- 

est or  bias,  which  may  sway  him  to  pervert  the  truth.  2.  His 
veracity  on  former  occasions,  evidenced  either  by  our  own  experi- 
ence or  credible  proof.  3.  His  manner  and  deportment  in  deliv- 
ering his  testimony.     "  Interrogabit  judex,"  says  one  of  the  canon- 

(q)  "La  credibility  di  nn  testimonio  in  any,  and  if  m>,  in  what  cases,  has  been 

pTi6  essere  alcune  yolt«  sminuita,  qnando  mnch  considered  by  moralists  and  diyinea. 

egli  sia  membro  di  alcuna  societli  priyata,  See  Puffendorf,  Jus  Nat  et  Gent.  lib.  4, 

di  cui  gli  usi  e  le  massime  sieno  o  non  ben  cap.  1,  §§  7  ^  9eq. ;  Bentham*s  Jnd.  Ey. 

conosciute,  o  diyerse  dalle  pubbliche.    Un  bk.  1,  c.  11,  sect.  5;  Paley's  Moral  and 

tal  nomo  ha  non  solo  le  proprie,  ma  le  Political  Philosophy,  bk.  8,  pt.  1,  ch.  15, 

altmi  passioni.*'  —  Beccaria,  Dei  Delitti  e  &c.,  and  bk.  1,  ch.  5.     It  is,  howeyer, 

delle  Pene,  §  8.  uniyersally  agreed,  that  the  obligation  to 

(r)  See  Halhed*8  Code  of  Gentoo  Laws,  tell  truth  is  the  rule;  the  license  to  falae- 

ftc.,   cited   infra,   bk.   2,  pt.   1,  ch.   2.  hood,  if  such  exists,  the  exception. 
Whether  a  violation  of  truth  is  allowable         («)  See  t7?/ra,  §  78,  and  notea. 
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i8t8(^)/' testes  in  qualibet  causa,  eosque  diligeiiter  examinabit,  de 
singulis  circumstantiis  diligenter  inquirans,  de  causis  videlicet^  de 
peisonis,  loco,  tempore,  visu,  auditu,  scientia,  credulitate,  fama,  et 
certitudine,  csBterisque,  quae  ad  rem  facere,  et  negotio  convenire 
existimabit.    lUad  quoque  subtiliter  animadvertere  non  omittet,  quo 
Tultu,  qua  constantia^  quave  animi  trepidatione  testes  deponant ; 
cum  interdum  ex  his,  vel  ipsis  invitis  testibus,  magis  quam  ex  ver- 
borum  aerie  rerum  Veritas  elucescat."     "A  consideration  of  the 
demeanor  of  the  witness  upon  the  trial,"  says  one  of  our  books  {u), 
"and  of  the  manner  of  giving  his  evidence,  both  in  chief  and  upon 
cross-examination,  is  oftentimes  not  less  material  than  the  testimony 
ifeelf.    An  overforward  and  hasty  zeal  on  the  part  of  the  witness,  in 
giving  testimony  which  will  benefit  the  party  whose  witness  he  is, 
his  exaggeration  of  circumstances,  lus  reluctance  in  giving  adverse 
evidence,  lus  slowness  in  answering,  his  evasive  replies,  his  affec- 
tation of  not  hearing  or  not  understanding  the  question,  for  the 
purpose  of  gaining  time  to  consider  the  effect  of  his  answer ;  pre- 
cipitancy in  answering,  without  waiting  to  hear  or  to  understand  the 
nature  of  the  question;  his  inability  to  detail  any  circumstances 
therein,  if  his  testimony  were  untrue,  he  would  be  open  to  contra- 
diction, or  his  forwardness  in  minutely  detailing  those  where  he 
knows  contradiction  to  be  impossible ;  an  affectation  of  indifference ; 
^  all  to  a  greater  or  less  extent  obvious  marks  of  insincerity.     On 
tbe  other  hand,  his  promptness  and  frankness  in  answering  questions 
without  regard  to   consequences,  and  especially  his  unhesitating 
'^ness  in  stating  all  the  circumstances  attending  the  transaction, 
"7  which  he  opens  a  wide  field  for  contradiction  if  his  testimony  be 
&Ise,  are,  as  well  as  numerous  others  of  a  similar  nature,  strong 
internal  indications  of  his  sincerity."     This,  however,  must  be  taken 
^th  some  qualification.     "A  witness,"  says  a  modem  writer  (a?), 
^^J'he  very  honest,  although  his  demeanor  is,  in  some  respects, 
^pen  to  censure,  and  deserves  rebuke.     Constitution  of  mind,  habit, 
°^Qner  of  life,  may  give  him  a  coarse,  blunt  tongue,  and  a  manner  in 
appearance,  yet  not  meant  to  be,  uncivil  or  disrespectful     Such  a 
'^^gh,  unrefined  nature  or  carriage  may  well  consist  with  a  habit  of 
faking  the  truth,  with  an  abhorrence  of  falsehood,  and  a  wish  and 
^etennination  to  give  true  evidence Demeanor  consisting  in 

(0  Unoelottns,  Institationes  Juris  Ca-         (u)  1  Stark.  Et.  547,  Sd  ed.;  Id.  822, 
*^ici,  UK  8,  tit.  14,  §§  11,  12.  823,  4th  ed. 

(x)  Ram  on  Facts,  pp.  183,  184. 
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confusion,  embarrassment,  hesitation  in  replying  to  questions,  and 
even  vacillating  or  contradictory  answers,  are  not  necessarily  a  proof 
of  dishonesty  in  a  witness,  because  this  deportment  may  arise  fram 
bashfulness  or  timidity,  and  may  be  the  natural  and  inevitable  effect 
of  an  examination  by  a  skilful,  practised,  perhaps  unscrupulous 
advocate,  whose  aim  in  his  questions  is,  to  entangle,  entrap,  and 
stupefy  the  witness,  and  cause  him  to  say  and  unsay  anything  or 
everything.  It  may  not  be  good  behavior  in  a  witness  to  suffer  his 
eyes  to  wander  about  the  court  while  he  is  under  examination,  but 
this  conduct  may  not  be  unnatural  in  the  midst  perhaps  of  an  entirely 
new  scene  to  him ;  and  the  distraction  of  mind  occasioned  by  that 
employment  of  his  eyes  may  well  cause  him,  on  returning  to  his 
duty,  to  answer  hastily,  and  without  consideration.  But  in  all  this 
there  may  be  no  intentional  disrespect  to  the  court ;  and  the  witness 
notwithstanding  may  be  a  very  honest  one.  Again,  it  happens  to  all 
persons  occasionally,  without  thought,  to  use  one  word  for  another, 
making  the  sense  very  different  from  what  was  intended:  uncon- 
sciously we  say  that  we  did  not  mean  to  say.  In  like  manner,  a 
witness  may  inadvertently  contradict  himself." 

§  22.  The  capacity  of  a  party  to  give  a  faithful  account  of  things 
depends  on,  —  1.  The  opportunities  he  has  had  of  observing  the 
matters  he  narrates.  2.  His  powers,  either  natural  or  acquired,  of 
perception  and  observation;  and  here  it  is  important  to  ascertain 
whether  he  is  a  discreet,  sober-minded  person,  or  imaginative  and 
imbued  with  a  love  of  the  marvellous,  and  aUo  whether  he  lies  under 
any  bias  likely  to  distort  his  judgment.  3.  Whether  the  circum- 
stances he  narrates  were  likely  to  attract  his  attention,  in  conse- 
quence-<if  their  importance,  either  intrinsically  or  with  relation  to 
himself  ''Where  the  chemist  and  the  physician  see  a  dangerous 
poison,  the  kitchen-maid  may  see  nothing  more  than  an  immaterial 
.flaw  in  one  of  her  pans,  the  cook  may  behold  an  innocent  means  of 
recommending  herself  to  the  palate  through  the  medium  of  the  eye. 
Where  the  botanist  sees  a  rare,  and  perhaps  new  plant,  the  husband- 
man sees  a  weed :  where  the  mineralogist  sees  a  new  ore,  pregnant 
with  some  new  metal,  the  laborer  sees  a  lump  of  dirt,  not  distin- 
guishable from  the  rest,  unless  it  be  by  being  heavier  and  more 
troublesome  "  (y).  4.  His  memory ;  and  here,  whether  the  transac- 
tion is  ancient  or  recent,  whether  his  recollection  has  been  refreshed 
by  memorandum,  conversation,  &a 

{y)  1  Benth.  Jud.  £7.  164,  166. 
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§  23.  The  probative  force  ansing  from  concurrent  testimonies  is 

the  coispoimd  result  of  the  probabilities  of  the  testimonies  taken 

singly  (z).    But  when  testimonies  conflict  or  clash  with  each  other, 

Wd  mast  form  the  best  conclusion  we  can  as  to  their  relative 

values. 

§24  There  are  two  things  which  must  never  be  lost  sight  of 
wheu  weighing  testimony  of  any  kind.  1.  The  consistency  of  the 
different  parts  of  the  narration.  2.  The  possibility  or  probability, 
the  impossibility  or  improbability,  of  the  matters  related,  —  which 
afford  a  sort  of  corroborative  or  counter-evidence  of  those  matters. 
By  probability,  as  already  observed  (a),  is  meant  the  likelihood  of 
anything  to  be  true,  deduced  from  its  conformity  to  our  knowledge, 
observation,  and  experience.  When  a  supposed  fact  is  so  repugnant 
to  the  laws  of  nature,  assumed  for  this  purpose  to  be  fixed  and 
immutable  {b),  that  no  amount  of  evidence  could  induce  us  to  believe 
it,  such  supposed  fact  is  said  to  be  impossible,  or  physically  impos- 
sible. There  is  likewise  moral  impossibility,  which,  however,  is 
nothing  more  than  a  high  degree  of  improbability. 

§  25.  As  the  knowledge,  observation,  and  experience  of  men  vary 
in  every  imaginable  degree,  their  notions  of  possibility  and  proba- 
bility might  naturally  be  expected  to  differ ;  and  we  continually  find 
that,  bot  ooly  are  the  most  opposite  judgments  formed  as  to  the 
credence  due  to  alleged  facts,  but  that  a  fact  which  one  man  con- 
siders both  possible  and  probable,  another  holds  to  be  physically 
impossible  (c).  With  respect  to  this  kind  of  impossibility,  our  notions 
will  be  more  or  less  accurate  according  to  our  acquaintance  with  the 
laws  of  nature ;  for  many  phenomena  in  apparent  violation  of  her 
laws  have  been  found,  on  examination,  to  be  the  regular  consequences 
of  others  previously  unknown.  The  story  of  the  king  of  Siam  has 
often  been  quoted,  who  believed  everything  the  Dutch  ambassador 
told  him  about  Europe,  until  he  mentioned  that  the  water  there  in 
winter  became  so  hard  that  men,  horses,  and  even  an  elephant,  could 

(')  See  infrOf  g  78,  and  notes.  poeed   occurrence   as  a  principle  of  do* 

(o)  Supra,  f  7.  cision. 

{b)  The  jadicial  proceedings  of  modem'         (c)  He  may  even  know  it  to  be  so;  e.  g. 

nmei  are  eondncted  on  the  assumption  —  A  plausible  but  fallacious  chain  of  pre- 

tost  the  laws  of  nature  are  fixed  and  im-  sumptive  evidence  tends  to  indicate  A.  as 

tDoUble;  not  from  disbelief  in  miraculous  the  person  who  committed  a  crime  at  B. 

interposition,  bnt  because  such  interposi-  His  guilt  may  seem  probable  to  C. ;  but 

tioQ  is  unquestionably  rare,  and  it  would  D.,  £.,  &  F.  know  that  it  is  impossible;  for 

^  dangerous  in  the  highest  degree,   if  at  the  moment  the  crime  was  perpetrated 

tribunals  were  allowed  to  adopt  its  sup-  they  were  at  G.,  and  saw  A.  there. 
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t,  which  that  monarch  at  once  proaoanced  a  palpable  false- 
About  three  centuries  and  a  half  ago,  when  Columbua 
his  conviction  tiiat  the  East  Indies  could  be  reached  by 
estward,  and  offered  to  make  the  trial,  the  learned  world 
ared  to  demonstrate  its  physical  impossibility  (e) ;  while 
ugui^  has,  in  our  own  day,  been  applied  to  the  project  for 
the  passage  of  the  Atlantic  Ocean  by  steam.     So  the  asser- 

England  could  be  crossed  in  a  caniage  travelling  at  the 
xty  miles  an  hour ;  or  that  a  message  could,  with  the  speed 
ing,  be  transmitted  through  many  miles  of  sea,  at  the  depth 
^  or  thirty  fathoms,  would,  for  many  ages  past,  by  the  great 
nanktud  at  least,  have  been  pronounced  a  lie  too  gross  to 
onfutation ;  and  the  bare  au^estion  that  a  message  might 
litted  in  like  manner  &om  one  shore  of  the  Atlantic  to  the 
uld  either  have  consigned  a  man  to  confinement  as  a  hope- 
^ic,  or  sent  him  to  tlie  stake  as  an  emissary  of  the  powers 
iss.  And,  lastly,  different  persons  may  consider  the  same 
isible,  or  even  probable,  for  very  opposite  reasons.  In  the 
f  aerostation,  when  its  attempts  were  watched  with  anxiety 
tmed  aod  ridicule  by  the  ignorant,  some  Japanese,  on  seeing 

ascend  at  St.  Petersburg,  expressed  no  surprise  whatever ; 
r  asked  the  cause  of  their  unconcern,  said  it  was  nothing 
a,  and  in  Japan  they  had  pmctitioners  in  magic  in  abuu- 

Before  dismissing  this  subject  it  is  to  be  observed,  that 
in  human  testimony  presents  itself  much  more  frequently 
ape  of  misrepresentation,  incoim  leteness,  or  exaggeration, 
>tal  &bncation  (^).     "  Qui  non  libere  veritatem  pronunciat, 

Ee,  hk.  4,  ch.  1 5,  S  G-  diffennti  idee  che  gl!  aomini  atUcano  alle 

hsLifeofCaliuiibus,  I^Wash-  itesse  parole,   dtenno    e    mndiScauo   in 

Dg,  vol.  i.  bk.  2,  ch.   4.     A  maniera  i  detti  dj  an'  nomo,  ch«  t  quasi 

ritaila  of  the  map  of  the  world,  itaposnbile  U  iepet«rie  quali  preciaaineiita 

he  middle  agea  it  was  snppnged  fnrono  dette.     Di  pifi.  Is  axioni  rlolente, 

givau  in  Miller'a  Testimonj  of  e  fuori  dell'  uao  ordinario,  quali  aono  i  vnri 

p.  363.  delitti,  laaciano  traccia  di  M  Delia  molti. 

BDth.  Jad.  Et.  315.   Thp  Chap-  tudine  delle  rirconstuiie,  e  negli  effetti  rha 

■obability  and  ImpoHibiJity  in  tie  deriTauo,  Sx. :  ma  le  parole  non  riniaji- 

vorlc  00  Judicial  Evidence,  bk.  gaao  che  nella  memnria,  per  lo  piii   hi- 

though  an  unfinished  eketch,  fedele,  e  apeana  aedotta,  degli  ascoltanti. 

meana  free  from  error,  will  i«-  Egli  k  adnnqne  di  gran  lun^  piti  fecila 
tina  calnnnia  mile  parole  che  mile  azioiil 

it  particalarl]''  the  case  n-heo  di  nn  nomo." —  Brccaria,  Dei  Delitti   e 

gpeated.     "II  tuono,  il  gegto,  delle  Pene,  J  8. 
le  precede  e  ciit  cbe  aiegne,  le 
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pioditor  veritatis  est**  (h).    A  lie  is  never  half  so  dangerous  as  when 
it  is  woven  up  with  some  indisputable  verity ;  and  hence  the  use 
of  the  comprehensive  form  of  oath  administered  in  English  courts 
of  justice,  that  the  deposing  witness  is  to  tell  "  the  truth,  the 
whole  truth,  and  nothing  but  the  truth."    So,  an  extensive  field  of 
mischief  is  opened  by  mere  exaggeration :  for  "  as  truth  is  made  the 
groundwork  of  the  picture,  and  fiction  lends  but  light  and  shade, 
it  often  requires  more  patience  and  acuteness  than  most  men  pos- 
sess, or  are  willing  to  exercise,  to  distinguish  fact  from  fancy,  and 
to  repaint  the  narrative  in  its  proper  colors.    In  short,  the  inter- 
mixture of  truth  disarms  the  suspicion  of  the  candid,  and  sanctions 
the  ready  belief  of  the  malevolent "  (i). 

§  27.  There  are  several  divisions  of  evidence  which,  although 
ifi  some  degree  arbitrary,  it  will  be  found  useful  to  bear  in  mind. 
Ill  the  first  place,  then,  levideuce  is   either   direct   or   indirect; 

according  as  the  principal  fact  follows  from  the   evidentiary 

^Q  factum  probandum  from  the  factum  proband  —  immediately  or 
Dy  inference.  In  jurisprudence,  however,  direct  evidence  is  com- 
monly used  in  a  secondary  sense,  viz.  as  limited  to  cases  where 
^^^  principal  fact,  or  factum  probandum,  is  attested  directly  by 
fitnesses,  things,  or  documents  (A).  Indirect  evidence,  known  in 
forensic  procedure  by  the  name  of  « circumstantial  evidence "  (l)} 
|8  either  conclusive  or  presumptive ;  conclusive,  where  the  connec- 
tion between  the  principal  and  evidentiary  facts  —  the  factum 
^^andum  and  factum  prdbans  —  is  a  necessary  consequence  of 
®  laws  of  nature ;  presumptive,  where  it  only  rests  on  a  greater 
^^^688  d^ree  of  probability  (m).    In  practice  this  latter  is  termed 

f)il^/V'i.^I°^x.^P>     .r  ^w  of  judicial  dcci«ion.    Where,  for  in- 

Wth  ^  ■  :^     '      '    *    ^''  ^^  ^"  '^"^^  philoBophical  or  historical  truths 

(ii  .tn'".       ^  ^    .  *~  established    by  remote    inference  op 

^  tnt  Xr'*'*'^  probatio  aut  directa  analogy  from  facts,  the  evidence  of  those 

Vt^C.  ^T*"**    .    "^*\  ^T  '^  ^""^    *™*^*  "  ^"^i"^*'  *>»**    can  scarcely  be 
Lr    ^®^"°^'**  *!*"  ^^^^  »«t  t«8*i-     called  ciroumstential. 

interir*'°''*!J'l  ,?^"^"*'  «^  id  ^^^         (^)  "  Dividuntur  (signa)  in  has  primae 
m^^'^A  '*,!f^"^".*^*  testimoniis  ap.    duas  species,  quod  eorum  alia  sunt  qua.  ne- 

Wll"^?^!!?-    o^'""*^"'  "^""'P'-     "^^  ^"^^  *!"«  ^™ci  vocant  r.^Miip*«; 
UA^t  ?:  I'J^'  25-    See  also  1  §tark.     aUanon  necessaria,  qiiie  my^fra.   Priorailla 

ihu      •    V     /'  *°*^  ^^-  ^^'  **^  ^  ""°*  a«a  aliter  habere  se  non  possunt. 

Ci"^^.  ^  ^"""^^  ^^^*^*''  *^^ Alia  sunt  signa  non  necessaria,  qua 

Circw   «^"c«y/P«»kmg.  synonymous.  f/*(^a  Gr»ci  vocant."  Quintil.  Inst  Orat. 

umstanhal  evidence  is  that  species  of  lib.  5.  c.  9.     Some  editions  have  c/zroTa 

r^  evidence  which    municipal   law  instead  of  €/if<^a. 
^**«  ittfficiently  proximate  to  form  the 


*  See  §  298,  n.  1,  infra, 
% 
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"  presumptive  evidence  " ;  obviously  a  secondary  sense  of  the  word : 
for  direct  evidence  is  in  truth  only  presumptive,  seeing  that  it  rests 
on  a  presumption  of  the  accuracy  and  veracity  of  witnesses,  things, 
or  documents  (ti). 

§  28.  Again,  evidence  is  either  real  or  personal  (o).  By  real 
evidence  is  meant  evidence  of  which  any  object  belonging  to  the 
class  of  things  is  the  source,  persons  also  being  included,  in  respect 
of  such  properties  as  belong  to  them  in  common  with  things  (p). 
This  sort  of  evidence  may  be  either  immediate,  where  the  thing 
comes  under  the  cognizance  of  our  senses;  or  reported,  where  its 
existence  is  related  to  us  by  others.  Personal  evidence  is  that 
which  is  afforded  by  a  human  agent;  either  in  the  way  of  dis- 
course, or  by  voluntary  signs.  Evidence  supplied  by  observation 
of  involuntary  changes  of  countenance  and  depoitment,  comes  under 
the  head  of  real  evidence  {q).  • 

§  29.  The  next  division  of  evidence  deserves  particular  attention, 
both  for  its  own  sake,  and  because  it  will  be  found  to  run  through 
the  whole  system  of  English  forensic  procedure  (r).  It  is  this,  that 
all  evidence  is  either  original  or  unoriginal  By  original  evidence 
is  meant  evidence,  either  db  intra  or  ab  fxtra^  which  has  an  inde- 
pendent probative  force  of  its  own ;  unoriginal,  also  called  derivative, 
transmitted,  or  second-hand  evidence,  is  that  which  derives  its  force 
from,  through,  or  under  some  other.  And  of  this  derivative  evi- 
dence there  are  five  forms.  1.  When  supposed  oral  evidence  is 
delivered  through  oral ;  this  is  hearsay  evidence,  in  the  strict  and 
primary  sense  of  the  term.  2.  When  supposed  written  evidence 
is  delivered  through  written.  3.  When  supposed  oral  evidence  is 
delivered  through  written.  4  When  supposed  written  evidence 
is  delivered  through  oral.  5.  When  real  evidence  is  reported, 
either  by  word  of  mouth  or  otherwise  {s)} 

§  80.  The  infirmity  of  derivative  evidence  as  compared  with  its 
primary  source  will  be  apparent  on  the  slightest  reflection.  Take 
the  most  obvious  case,  —  supposed  oral  evidence  delivered  through 

(n)  Supra^  §  7.  (q)  We  have  slightly  deviated  from  the 

(o)  1  Benth.  Jud.  £v.  53.  definition  given  in  1  Benth.  Jud.  £v.  53, 

(p)  3  Benth.  Jud.  Ev.  26;  and  1  id.  63.  64. 

This  is  the  "  cvidentia  rei  vel  facti  "  of  the         (r)  See  hk.  1,  pt.  1,  and  hk.  3,  pt  2, 

civilians.     Mascard.  de  Prob.  Qosest.  8  ;  ch.  8  and  4. 

Calv.  Lexic.  Jurid. ;  1  Hagg.  Cons.  Rep.  («)  See  3  Benth.  Jud.  Ev.  396. 

105.    See  in/ra,  bk.  2,  pt.  2. 

1  See  §§  89,  n.  1,  492,  n.  1,  infra. 
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oral  A  deposes  that  B.  told  him  that  he  witnessed  a  certain  fact 
If  B.  were  the  deposing  witness,  there  would  be  only  two  chances 
of  error  in  believing  his  testimony:  viz.  that  he  may  have  been  mis- 
taken as  to  what  he  thought  he  witnessed ;  or,  that  his  narrative 
may  be  intentionally  false.     But  when  his  testimony  comes  td  ns 
through  the  relation  of  A.,  two  fresh  chances  of  error  are  introduced: 
viz.  that  A-  may  have  either  mistaken  the  words  uttered  by  B.,  or 
may  intend  to  misrepresent  them.    There  is  indeed  an  additional, 
although  weak,  chance  of  obtaining  the  truth  through  double  false- 
hood or  mistaka    E.  g.  the  question  is,  was  X.  at  a  certain  time 
at  a  certain  placa    A.  was  there  and  saw  him ;  but,  intending  to 
deceive  B.,  tells  him  he  was  not.     B.  believes  this ;  but,  with  the 
intention  of  deceiving,  says  to  C.  that  A.  told  him  that  X.  was  there. 
In  relying  on  this  supposed  statement  of  A.,  vouched  by  B.,  C.  has 
got  the  truth  {f).    It  is  perhaps  superfluous  to  add,  that  the  danger 
increases,  the  greater  the  number  of  media  through  which  evidence 
has  come ;  for  with  each  additional  witness,  or  other  medium,  two 
fresh  chances  of  error  are  introduced  (u). 

§  31.  We  shall  notice  one  other  division,  the  value  of  which  has 
been  too  much  overlooked.  Evidence  is  either  preappointed  (x), 
otherwise  called  preconstituted  (2/),  or  casual  (z).  Preappointed 
evidence  is  defined  by  Bentham,  in  one  place  (a),  to  be  where. "  the 
cieation  or  preservation  of  an  article  of  evidence  has  been,  either  to 
public  or  private  minds,  an  object  of  solicitude,  and  tlience  a  final 
cause  of  arrangement  taken  in  consequence  (viz.  in  the  view  of  its 
Berving  to  give  effect  to  a  right,  or  enforce  an  obligation,  on  some 
future  contingent  occasion) ;  the  evidence  so  created  and  preserved 
comes  under  the  notion  of  preappointed  evidence/*  In  another 
place  (6),  he  speaks  of  it  as  written  evidence,  created  with  the 
design  of  being  employed  on  the  occasion  and  for  the  purpose  of 
8ome  suit,  or  cause,  not  individually  determined.  Under  this  head 
come  public  documents:  such  as  records,  registers,  &c.:  together  with 
deeds,  wiUs,  contracts  and  other  instruments  for  the  facilitating 
of  proof  on  future  occasions ;  which  are  drawn  up  by  individuals 

(0  See  Lacroiz,  Calcnl  dea  Probabili-         (y)  **  Preuves    Fr^constitu^es,"    Bon- 

t^  S  U2.  nier,  Traits  dee  Preuves,  §§  97  and  879, 

(«)  For  the  proof  of  historical  facts  hj  2d  ed. ;  and  part.  2,  liy.  2. 
deriratiTe  evidence,  see  the  second  Part  of         (z)  "  Casual  Evidence/'  Bentham*s  Ra- 

tbis  Introdaction.  tionale  of  Evidence,  &o.,  App.  A.,  ch.  8. 

[x)  "Preappointed evidence,"  1  Benth.         (a)  2 Benth.  Jud.  £v.  435. 
Jni  Ev.  256;  Id.  435.  (ft)  1  id.  58. 


ISTRODCCnOS.  [PAET  I 

pliancfl  with  the  positive  leqairements  of  law,  or  with 
e  convenience  of  themselvea  or  others.  But  it  is  a 
tsume  that  this  kind  of  evidence  must  necessarily  be 
brm  (c).  When  a  party  about  to  do  a  deliberate  act 
ar  persons  to  witness,  in  order  that  they  may  be  able 
nony  to  it  on  future  occasions,  their  evidence  is  pie- 
precoDstituted,  as  much  as  a  deed  which  professes 
witness  of  the  matters  which  it  contains.  There  are 
ices  in  the  Anglo-Saxon  laws,  where  sales  were  required 
n  the  presence  of  particular  classes  of  persons,  or  in 
ces  (d).  A  nuncupative  will  under  the  29  Car.  2,  c.  3, 
not  good  unless  the  testator  "  bid  the  persona  present, 
sm,  bear  witness  that  such  was  his  will, "  &c ;  and  the 
,  2  &  3  Wm.  4,  c,  75,  s.  8,  enacts,  that  any  person  may 
riting  at  any  time  during  his  life,  or  verbally  in  the 
;wo  or  more  witnesses  during  the  illness  whereof  he 
hat  bis  body  after  death  be  examined  anatomically," 
ly  evidence  not  coming  under  the  head  of  "pre- 
idence  "  may  be  denominated  "  casual  evidence  "  (g). 

:r,  Traitd  dea  Preuves,  gg     shall  trespau  ugaiiut  thee,  go  and  tell  him 
hia  fault,"  4c.     "  But  if  he  wiU  not  heir 
collected  in  1  QTeenl.  £7.     thee,  then  take  with  thee  one  or  two  mare, 
'th  ed.  that  in  the  moath  of  tvo  or  tfaree  witneBHs 

by  7  WilL  1  &  1  Yict.     every  word  m*;  be  estalUshed."    Seeilso 

GeneslsxxUi.  17,  la. 
tion  given  in  Matt,  iviii.  (g)  "Cliaual  Evidence,"  Bentham's  Rt- 

clear  case  of  unwritten     tionale  of  Evidence,  &c.,  App.  A.,  cb.  S. 
lence  :   "If  thy  brother 
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§  32.  Having  considered  the  subject  of  evidence  apart  from 
jurisprudence  and  judicature,  for  the  sake  of  distinction  termed 
"natural"  or  "moral  evidence/'  we  proceed  to  that  of  "Judicial 
Evidence,"  which  is  a  species  of  the  former,  with  the  view  of  show- 
ing its  essential  difference  and  characteristics. 

§  33.  "  Judicial  evidence  "  may  be  defined,  the  evidence  received 
by  courts  of  justice  in  proof  or  disproof  of  facts,  the  existence  of 
vhich  comes  in  question  before  them.^    By  facts  here  must  be  un- 

^  Admmible  Smdenee,  Evidence,  as  defined  in  §  11,  supnif  to  be  admissible,  ful- 
^tbm  oonditions:  (1.)  It  tends  to  establish  facts  in  issue  or  facts  relevant  thereto 
(«tt §  351,  tt.  1,  infra),  (2. )  It  does  not  fall  within  the  scope  of  the  four  ''exclusion- 
Vf  ndss,"  80  called,  forbidding  evidence  of  rea  inter  alios  acta  (see  §  506,  n.  1, 
*tftay,  iMTsay  (see  §  492,  n.  1,  infra),  opinion  (see  §  511,  n.  1,  infra),  or  charac- 
^(•ee  I  256,  n.  1,  if^flra),    (8.)  It  \a  not  excluded  on  any  ground  of  privilege  (see 
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the  res  gestcs  of  some  suit,  or  other  matter,  to  which  when 
ted  the  law  is  to  be  applied ;  for  although,  in  logical  accaracy, 
:ence  or  Don-existence  of  a  law  is  a  question  of  fact,  it  is 
loken  of  as  such,  either  by  jurists  or  practitioners  {a)}  By 
lere,  we  mean  the  general  law  of  each  country,  which  its 
i  are  bound  to  know  without  proof;  for  they  are  not  bound, 
in  general,  to  take  judicial  cognizance  of  local  customs  (6), 
,ws  of  foreign  nations  (c),  —  the  existence  of  both  of  which 
proved  as  facts  {d). 

Judicial  evidence,  aa  already  observed,  is  a  species  of  the 
evidence";  and  is  for  the  most  part  nothing  more  than 
jvidence,  restrained  or  modified  by  rules  of  positive  law  (e). 
'  these  rules  are  of  an  exclusionary  nature,  and  reject  bb 
dence  facts  in  themselves  entitled  to  consideration.  Others 
3  what  may  be  called  investitive,  i.  e.  investing  natural  evi- 
ith  an  artificial  weight ;  and  even,  in  some  instances,  attrib- 
e  property  of  evidence  to  that  which,  abstractedly  speaking, 
probative  force  at  all 

And  here  the  question  presents  itself.  Whence  the  necessity, 
the  utility,  of  such  rules  ?  Doubtful  and  disputed  facts,  it 
said,  forming  the  subject-matter  about  which  natural  and 
evidence  are  alike  conversant,  and  truth  being  ever  one  and 

!t.  ad  pKnd.  lib.  SZ,  tit.  3,  n.  8;  (e)  "  Prabatlo  est  actoe  judieialU,  qno 
Pnei.  Jar.  Civ.  liti,  22,  tit.  3,  de  facto  dubio  fides  fit  judicL"  H^inec 
lius,  Jurispr.  ContT.  lib.  4,  CRp.  ad  Puid.  para  4,  {  116.  "Probatio  est 
er,  Traits  dea  Preuves,  SS  2  and  inteiitionia  nostne  legiiima  fidea,  qnatn 
.  See  duo  Ca  Litt.  283  a  ;  1  iudici  facit  ant  actor,  aut  reus."  Uatth. 
.  9,  Sd  ed.,  and  12,  4tli  ed.;  de  Prob.  c  1,  n.  1.  See  also  Toet.  ad 
Best,  82.  PaDd.  lib.  22,  tit.  8,  n.  1.  "  Probatio  est 
inec.  ad  Fand.  para  4,  f  119;  oatenaio  rei  dubiee  per  le^ivua  modM ia- 
I,  S  103;  Co.  Litt  115  b,  175  b;  dici  facienda,  in  canaia  apad  ipmini  jndi* 
S  S,  5th  ed.  cem  controversU,  &c.  Nee  in  deBnitioua 
ry,  ConH.  Lawa,  }  SS7  d  w^.,  oniiai  'per  legitimos  modog,'  bac  de  caoaa, 
'h.  and  Am.  Ev.  624;  TayL  Et.  qnia  mutti  aunt  modi,  ex  quibns  fit  proba- 
i-  tio,  ut  per  testes,  per  initniiuenttk,  per 
!  riegg  c.  htiy,  S  Camp.  166;  eTidentiam  Tacti,  per  jiuUm  prKsumptio- 
Hcinrick,  4  Id.  1S4.  In  the  nem,  per  conjecturam,  et  per  multoa  alios 
in  the  absence  of  all  evidence,  modoe,  Ac.  Ea  ecim  ratione  djxi  Ifgiti- 
if  a  foreign  conntr;  are  preaumed  mo*,  ut  cetenderem  hnjoslnodi  probationes 
aame  as  "in  the  U.  S.  A.,  bat  jirata  legu  norTnam  debere  fieri  in  imjus- 
ifference  ia  alleged,  the  law  mnat  modi  probationibns  obeervatam,  hoc  eat  se- 
as a  fact."  Morgan's  Beat,  83,  cnadiun  formam  libelli,  eecunduni  qnara 
Igore  B,  Backley,  14  Conn.  382,  pronantiandvim  est  ex  allegatia."  Mascar- 
<:««a.  due  da  Prob.  Qntest,  2,  n.  17,  21,  22,  23. 
*  See  S  11,  n.  1,  tupra. 


PIBT  n.]  JUDICIAL  EVIDENCE.  23 

the  same,  most  not  any  rules  shackling  the  minds  of  tribunals  in  its 
investigation  be  a  useless,  if  not  mischievous,  adjunct  to  laws  ?  On 
examination,  however,  it  will  appear  that  a  system  of  judicial  proof 
is  not  only  highly  salutary  and  useful,  but  that  an  absolute  necessity 
for  it  arises  out  of  the  very  nature  of  municipal  law,  and  the  func- 
tions of  tribunals,  and  that  some  such  system  is  to  be  found  among 
the  legal  institutions  of  every  country,  —  we  think  we  may  say, 
without  a  single  exception. 

§  36.  The  evidence  adduced  in  courts  of  justice,  being  as  it  were  a 
handmaid  to  jurisprudence,  might  reasonably  be  expected  to  partake 
of  tbe  nature  and  follow  the  law  of  the  science  to  which  it  is  ancil- 
lary. And  this  impression  is  confirmed,  not  removed,  by  a  closer 
examination  of  the  subject ;  for  it  will  be  found  that  the  same  reasons 
which  gave  birth  to  municipal  law  itself,  show  the  necessity  for 
some  authoritative  regulation  of  the  proofs  resorted  to  in  its  admin- 
istration. But  in  order  to  set  this  in  a  clear  light,  we  must  point 
attention  to  a  distinction  often  overlooked,  the  losing  sight  of  which 
has  been  the  source  of  much  mistake  and  confusion.  According  to 
writers  on  natural  law,  justice  is  divided  into  expletive  and  attribu- 
tive (/).  By  the  former  —  sometimes  also  denominated  rigorous 
justice,  perfect  justice,  or  justice  properly  so  called  —  is  meant  that 
whereby  we  discharge  to  another  duties  to  which  he  is  entitled  by 
virtue  of  a  perfect  and  rigorous  obligation,  and  the  performance  of 
which,  if  withheld,  he  has  a  right  to  exact  by  force.  The  latter  con- 
sists in  the  discharge  of  duties  arising  out  of  an  imperfect  or  non- 
rigorous obligation,  the  performance  of  which  cannot  be  so  exacted, 
bnt  is  left  to  each  person's  honor  and  conscience.  These  are  com- 
prehended under  the  appellations  of  humanity,  charity,  benevolence, 
4c  Under  a  system  of  municipal  jurisprudence,  expletive  justice 
inust  be  understood  to  mean  that  which  may  be  claimed  of  strict 
legal  right ;  and  attributive  justice,  that  which  tribunals  can  either 
not  notice  at  all,  or  only  in  virtue  of  an  equitable  jurisdiction  modi- 
fying and  restraining  the  rigor  of  the  law. 

§  37.  So  soon  as  societies  were  formed,  and  the  relations  of  sov- 
ereignty and  subjection  established,  the  imperfections  of  our  nature 
indicated  the  necessity  for  municipal  law.  To  administer  perfect 
attributive  justice,  in  all  questions  to  which  the  innumerable  combi- 

(/)  Burkmaqm,  Principw  du  Droit  de  1,  §  viiL  "Facnltatem  respicit  justitia 
Ij  Nature  et  des  Gens,  pt.  1,  ch.  xi.  §  11 ;  expletrix,  aptitudinem  respicit  attribu- 
Orotiiia,  De  Jur.  BeU.  ac  Pac.  lib.  1,  cap,    trix,"    Grot,  in  loe. 
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human  action  give  rise,  is  the  high  prerogative  of  Omiiis- 
I  Impeccability.  For  to  this  end  are  required,  not  oulf 
ied  view  of  the  facts  as  they  have  occurred,  and  a  decision, 
[ring  and  uncorrupted,  on  the  claims  of  the  contending 
it  a  complete   foresight  of  all   the   consequences,   both 

collateral,  down  to  their  remotest  ramifications,  which  will 
n  that  decision.  The  hopelessness  of  ever  accomplishing 
le  early  visible  to  the  reflecting  portion  of  mankind ;  and 
ation  of  nature  (ff)  having  taught  them  (hat  great  ends 
;tained  by  the  steady  operation  of  fixed  general  laws,  they 

the  notion  of  framing  general  rules  for  the  government  of 
'  rules  based  on  the  principle  of  securing  the  largest  amount 
nd  happiness  in  the  lai^est  number  of  cases,  however  their 
ig  action  may  violate  attributive  justice,  or  work  injury  in 

instances  (A).  The  rules  established  by  authority  for  this 
I  each  country  constitute  its  municipal  law. 
'he  reasons  for  applying  these  principles  of  legislation  to 
received  in  courts  of  justice,  although  less  obvious,  are 
tisfactoty  with  those  which  originated  the  principles  them- 
n  the  first  place,  then,  we  would  observe,  that  the  relations 
tnd  effect  are  manifestly  innumerable ;  especially  when 
ss  are  taken  into  the  account  where  the  effect  does  not 
nediately  from  its  ultimate  cause,  and  is  only  the  mediate 
ce  of  some  subaltemate  one.     Now  "Optima  est  lex,  quce 

relinquit  arbitrio  judicis  "  (t) :  but  the  power  of  a  tribunal, 
licely  defined  by  rules  of  substantive  law,  would  soon  he 
slute  in  reality,  if  no  restraint  were  imposed  on  its  discre- 
claring  facts  proved  or  disproved;  and  we  accordingly  find, 
aws  of  every  well-governed  state  have  established  rules 

the  quality,  and  occasionally  the  quantity,  of  the  evidence 

lej  imitate  natnN."  PerDod-  ">  general  rule,  ont  of  wfaicli  does  not 

1  Sheflftild  V.  Ratclifle,  2  BoL  grow,  or  1017  'be  ntated  to  gm<r,  some  pos- 
licut  KHtara  non  facit  aaltun,  sibte  incoDTeDience  from  a  strict  obserr- 
"    Co.  Litt.  238  b.     See  also  ance  of  it.     Heverthelees,  the  conveDienre 

a  ;  Jenb.  Cent.  I,  Case  SO ;  of  having  certain  fixed  rolea,  which  ia  fu 
■bore  any  other  cotuiderstion,  his  induced 

common   law  antboritiea  are  courta  of  justice  to  adopt  them,  irithont 

is  effect. —  "Ad  ea  qua  fre-  canvaasing  evety  particnlar  inconTenience 

idunt  jura  Bdaptantur,"    Co.  which  ingenuity  may  mggeat  u  like);  to 

2  Inat.  137;  6  Co.  127  b  ;  9  be  derived  from  tb^ir  application." 
"There  hardly  exists,"  saja  (i)  Bac.  de  Angm.  Sclent,  lib  8,  c  S, 
orongh,  in  K.  «.  The  Inhab-  tit  1,  Apboriam.  it. 

irringworth,  4  M.  &  SeL  SSO, 
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necessary  to  form  the  basis  of  judicial  decision.  And  here  the 
aoalogj  to  the  other  branches  of  municipal  law  seems  complete. 
The  exclusion  of  evidence  by  virtue  of  a  general  rule  may,  in  par- 
ticular instances^  exclude  the  truth,  and  so  work  injustice ;  but  the 
mischief  is  immeasurably  compensated  by  the  stability  which  the 
general  operation  of  the  rule  confers  on  the  rights  of  men,  and 
the  feeling  of  security  generated  in  their  minds  by  the  conviction 
that  they  can  be  divested  of  them  only  by  the  authority  of  law,  and 
not  at  the  pleasure  of  a  tribunal.  The  two  principal  checks  which 
the  law  of  England  imposes  on  its  tribunals  in  this  respect  are,  first, 
the  prohibiting  judges  and  jurymen  from  deciding  facts  on  their  own 
peisonal  knowledge,  and  placing  them  as  it  were  in  a  state  of  legal 
ignorance,  as  to  almost  everything  relating  to  the  mattei's  in  question, 
except  what  is  established  before  them  by  evidence  (k).  Its  maxim 
is,  "Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in  forma 
jndicii "  (J) :  and  the  principles,  "  De  non  apparentibus  et  non  ex- 
istentibus  eadem  est  ratio  *'  (m),  "  Idem  est  non  esse  et  non  appa- 
iere"(n),  "Quod  non  apparet  non  est "((?),  "Incerta  pro  nullis 
habentur"(|?),  &c.,  so  false  in  philosophy,  become  perfectly  true  in 
oar  jurisprudenca  The  second  is,  the  exacting  as  a  condition  prece- 
dent even  to  the  reception  of  evidence,  that  there  be  an  open  and 
visible  connection  between  the  principal  and  evidentiary  facts, — 
"Nemotenetur  divinare  "  (3^) ;  "Probationes  debent  esse  evidentes, 
(id  est)  perspicuae  et  faciles  intelligi "  (r).  This  indeed  is  only  follow- 
iflg  out  a  great  principle  which  runs  through  our  whole  law,  —  "  In 
jure  non  remote  causa,  sed  proxima  spectatur "  (s).  One  or  two 
instances  will  suffice  for  illustration.  If  things  are  traced  up  to 
their  ultimate  sources,  the  remote  though  chief  cause  of  the  appear- 

{k)  7  Hen.  IV.  41,  pi.  5;  Plowd.  83;  1  134;  3  Bulst.  110;  Hob.  295;  1 T.  K.  404; 

I^n.  161.    See  the  authorities  in  the  fol-  7  M.  &  W.  487;  10  Bingh.  47;  6  Bingh. 

Iowiiignote8;iindt«/ro,bk.  1,  pt  1.    The  N.  C.  639. 
^onists  seem  to  have  been  somewhat         (n)  Jenk.  Cent.  5,  Cas.  36. 
loose  in  this  respect.     See  Decret.  Greg.  (0)  2  Inst.  479. 

IX.  lib.  5,  tit  1, 1.  9;  Calvin,  Lex  Jurid.  (p)  Davys,  83;  Loflft,  M.  655;  Broom's 

▼oc,  "Notorimn  "  ;  Gibert,  Corpus  Jur.  Max.  xxvii.  3d  ed. 
Cmon.  Proleg.  Para  Post,  tit  7,  cap.  2,  (q)  4  Co.  28  a,  arid  66  b;  10  Co.  65  a. 

§2,  N.  ix.;  and  Devotns,  Inst.  Jur.  Can.  See  also  Bac.  Max.  sub  reg.  3;  Litt.  R.  98; 

^^-  8.  tit  14,  §  10,  not  1.  Lofft,  M.  669. 

(0  8  Balst  115.     "Nous  ne  poiomous         (r)  Co.  Litt  283  a. 
I***lerajugemcnt8urnotoriecho8e,  eins         (s)  Bac.  Max.  of  the  Law,  Reg.  1;  12 

■^ionque  ce  que  le  proces  est  devant  nous  East,  662;  14  M.  &  W.  483;  18  C.  B.  379; 

ttttmei."    Per  Eerie,  C.  J.,  HiL  7  Edw.  18  Jurist,  962;  6  B.  & S.  881;  H.  &  R.  61. 

"^  *  A.  pi.  7.  See  infra,  bk.  1,  pt  1. 

(«*)  4  Co.  47  a;  6  Co.  6  b;  12  id.  68, 
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once  of  a  crimmal  at  the  bai  might  be  foond  in  his  parents,  his 
.  education,  the  example  of  others,  the  law  iteelf,  or  even  the  very 
judge  by  whom  he  is  tried;  still  the  tribonal  cannot  enter  upon 
such  matters,  and  must  only  look  at  the  proximate  cause,  —  his  own 
act  So,  the  nonpayment  of  a  debt  has  for  its  proximate  cause  the 
debtor's  neglect,  but  the  ultimate  cause  may  be  the  default  of  others, 
whose  duty,  either  legally  or  morally,  it  was  to  hare  supplied  him 
with  money. 

§§  39,  40  (t).  And  here  muat  be  noticed  a  false  principle,  which 
is  to  be  found  in  some  systems  of  jurisprudence,  and  which  runs 
through  Bentham's  work  on  judicial  evidence ;  viz.  the  assumption 
that  there  is  a  perfect  analogy  between  justice  administered  by  a 
parent  in  hia  family,  and  justice  administered  by  municipal  tribunals 
between  man  and  man.  The  observation  in  as  old  as  tbe  days  of 
Aristotle,  that  a  commonwealth  ia  not  to  be  confounded  with  a 
family,  as  though  a  laige  family  were  nothing  difTerent  from  a  small 
commonwealth  (m)  ;  and  a  very  little  reflection  will  show  the  differ- 
ence between  them.  The  parent  in  his  family  administers  a  kind  of 
attributive  justice.  Both  by  natural  and  municipal  law  he  is  invested 
with,  comparatively  speaking,  an  absolute  power  over  his  children : 
this  is  indispensably  necessar}',  to  guide  the  conduct  and  form  the 
characters  of  those  in  whom  reason  and  experience  are  almost  a 
blank ;  and  tbe  feeling  of  parental  affection  is  so  strong  that  this 
power  may  in  general  be  safely  intrusted  to  him.  But  the  case  ia 
quite  different  with  a  sovereign,  or  judge,  governing  for  the  common 
welfare  a  set  of  beings  of  matured  intellect  like  himself  A  pure 
unlimited  monarchy  is  unquestionably  the  natural  and  primitive 
form  of  government,  hut  does  it  thence  follow  that  it  is  the  best  at 
the  present  day,  and  that  all  others  ought  to  be  extirpated  ?  On 
the  other  hand,  how  absurd  would  it  be  to  argue,  that,  because  a  con- 
stitutional monarchy  is  an  excellent  form  of  government  for  a  conn- 
try,  each  private  individual  should  establish  one  in  his  family  1  The 
very  statement  of  these  propositions  ia  their  refutation ;  and  yet  it 
is  the  same  sort  of  reasoning  which  would  infer  that  pre-estab- 
lished forms  are  useless  in  public  judicial  investigations,  becaiise 
they  would  be  useless,  or  woise,  inforo  domestico. 
§  41.  Again ;  the  duty  of  a  judicial  tribunal  in  dealing  with  fecta 

(i)  These  sections,  aeeming  to  contain     been  abridged,  snd  thrown  ioto  one  bj  the 
tooeiaboratearefutatioaof  Bcuthun,  bave    pTesent  editw. 

(u)  Aristotle's  FoUticB,  bk.  1,  ch.  1. 
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is  not  limited  to  the  abstiBCt  question  of  their  existence ;  for,  whether 
materials  for  definite  judgment  or  belief  respecting  it  are  forthcom- 
ing or  not,  a  decision  must  be  given,  to  be  followed  by  speedy,  if  not 
immediate  action.  "  Interest  (or  '  expedit  *)  reipublicae  ut  sit  finis 
Ktiimi"(ic):  "Ne  lites  immortales  essent  dum  litigantes  mortales 
sunt''(y).  The  plaintiff  and  defendant  stand  before  the  tribunal, 
and  both  individual  and  social  interests  require  from  it  a  decision, 
and  that  too  a  speedy  decision,  one  way  or  the  other.  It  will  not  do 
for  the  judge  to  say,  •*  This  matter  seems  doubtful,  I  suspend  my 
jadgment,"  and  dismiss  it,  to  be  renewed  indefinitely  from  time  to 
time;  keeping  alive  all  the  annoyance  and  irritation  of  a  lawsuit; 
bolding  out  to  each  of  the  parties  a  manifest  temptation  to  fabricate 
evidence  in  order  to  turn  the  scale  in  his  favor ;  and  injuring  the 
community  by  distracting  the  attention  of  at  least  two  of  its  mem- 
^  from  the  exercise  of  more  useful  avocations.  AU  this,  however, 
is  very  different  from  adjourning  a  court  for  a  definite  time,  for  the 
purposes  of  justice  (z). 

§  42.  The  duty  of  the  legislator,  therefore,  is  not  discharged  by 
framing  substantive  laws  and  establishing  forms  of  judicial  proced- 
ure; in  order  to  do  complete  justice  he  must  go  farther,  and  supply 
^es  for  the  guidance  of  tribunals  in  the  disposal  of  all  matters  of 
fact  which  come  before  thein,  whatever  the  nature  of  the  inquiry,  or 
however  difficult  or  even  impossible  it  may  be  to  get  at  the  r^al 
^th.  In  such  straits,  barbarism  and  ignorance  either  decide  at 
haphazard  in  each  particular  instance,  or  dogmatically  lay  down 
unbending  rules  to  be  applied  in  all  cases,  or  invoke  the  aid  of 
superstition,  —  sometimes,  as  in  the  trials  by  ordeal  which  have  pre- 
vailed both  in  the  ancient  and  modern  world,  and  in  the  judicial 
combata  of  the  middle  ages,  audaciously  and  impiously  calling  on 
Heaven  to  vindicate  the  injured  party  by  a  miracle ;  and  at  others, 
^  m  the  old  system  of  canonical  purgation  and  the  wager  of  law  of 
^w  ancestors,  unwarrantably  assuming  that  the  truth  will  be  ex- 
ited by  the  oath  of  the  party  who  is  most  strongly  interested  in 
1^  concealment  (a).     On  the  other  hand,  the  laws  of  countries  where 

W  4  Blackst.  Comm.  888;  Co.  Litt.  given  byBonnier,  in  Ids  Traits  desPreuves, 

J03ai303b;  6  Co.  9  a,  and  46  a;  11  id.  §§  745-750,  2d  ed.     See  also  4  Blackst. 

J'^H-tN.  647.  Comm.  ch.  27;  Devotus,  Inst  Jur.  Can. 

(y)  Voet  ad  Pand.  lib.  6,  tit.  1,  n.  58;  lib.  8,  tit.  9,  §  26,  not.  (3),  and  §  30.  in 

^^^•^•U%^eTWme9,  J.  notis;  and  Gibbon's  Decline  and  Fall  of 

J*)^  8.  C,  Ord.  XXXVI.  Rnle  21.  the  Roman  Empire,  ch.  38.    Besides  the 

W  A  Tery  good  account  of  these  is  absurdity  and  impiety  of  these  presump- 
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les  of  jurispnideQce  are  understood  meet  the  diffi- 
shing  rules  to  r^ulate  the  burden  of  proof ;  or,  most 
ak  with  strict  accuracy,  hj  attaching  an  artificial 
aatural  principles  by  which  the  burden  of  proof  is 
)  has  been  well  explained  by  a  foreign  jurist,  in  lan- 
the  following  is  a  translation  (6).  "  The  determining 
EL  certain  known  element  lenders  probable  the  exist- 

such  an  unknown  cause,  governed,  as  it  necessarily 
of  reason,  in  general  depends  wholly  on  the  diacrimi- 
udge  But  in  the  most  important  cases  the  law, 
iring  the  stability  of  certain  positions,  and  of  cutting 
)ntroversie8,  has  established  pbesumptions,  to  which 
liged  to  conform."  And  in  another  place  (c) :  "  It  is 
ible  for  man  to  arrive  at  a  perfect  knowledge  of  the 
irticular  case,  and  yet  social  necessities  do  not  always 
spend  hie  judgment  and  refrain.  The  stability  of  the 
and  property,  in  a  word,  the  want  of  peace  and  secu- 
ideof  precious  interests,  compels  the  legislator  to  hold 

number  of  points  which  are  not  demonstrated,  but 
i  is  established  by  an  iDduction  more  or  less  cogent 
like  flocial  order,  rests  only  on  l^al  presumptions. 
'  exercising  certain  rights,  discharging  certain  func- 
K>gnized  only  through  the  medium  of  certain  condi- 
id  a  priori,  a  special  verification  for  each  individual 
evidently  imptacticable.  The  more  social  relations 
sated,  the  more  it  becomes  necessary  to  multiply 
ons.  ....  The  motives  which  have  induced  the  legis- 
li  such  or  such  a  presumption,  much  more  frequently 
an  to  fact.    What  he  chie6y  considers  is,  not  whether 

combines  all  the  characteristics  requisite  to  render 
act  probable,  but  solely  jwhether  social  interest  re- 
al the  proof  of  the  one,  the  existence  of  the  other 
irred."  And  a  late  eminent  judge  observed  in  one 
laws  of  evidence  as  to  what  is  receivable  or  not  are 

rscnloM  interpodtioD,         {b)  Bonnier,  TmiW  dec  Pren»es,  f  710, 

lubt  Ihnt  the  danger  of  2d  rd. 

led  by  management,  so  {e)  Id.  gj  733,  731,  Sd  ed. 

enl  tliao  real.     See  a  (rf)  Bolfe,  B.,  in  The  Attomey-OeneMl 

;hi*,  taken  from  on  an-  n.  HitchcMk,  T.  10  Vict.,  11  Jutiit,  *"8, 

■nthoritf,  in  the  Law  «S2i  b.  a.  1  Exch.  91,  105. 

.i.p.8. 
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foanded  on  a  compound  consideration  of  what,  abstractedly  considered, 
is  calculated  to  throw  light  on  the  subject  in  dispute,  and  of  what  is 
practicabla  Perhaps,  if  we  lived  to  the  age  of  a  thousand  years, 
instead  of  sixty  or  seventy,  it  might  throw  light  on  any  subject  that 
came  into  dispute,  if  all  matters  which  could  by  possibility  affect  it 
were  severally  gone  into ;  and  inquiries  carried  on  from  month  to 
month  as  to  the  truth  of  everything  connected  with  it»  I  do  not  say 
how  that  would  be,  but  such  a  course  is  found  to  be  impossible  at 
present" 

§  43.  These  legal  presumptions  (e)  are  of  two  kinds.  In  most  of 
them  the  law  assumes  the  existence  of  something  until  it  is  dis- 
proved by  evidence,  —  called  by  the  civiliAus  prcesumptiones  juris,  or 
prtgsumptiones  Juris  tantum ;  and  likewise,  by  English  lawyers, 
inconclusive  or  rebuttable  presumptions.  In  others,  although  these 
are  much  fewer  in  number,  the  presumption  is  absolute  and  conclu- 
sive, so  that  no  counter-evidence  will  be  received  to  displace  it* 

(«)  There  are  presumptions  of  fact,  as  Part  1,  §§  7  and  27,  and  tn/ro,  bk.  8,  pt 
well  as  presomptions  of  law.     See  auprct,     2,  ch.  2. 

^  Omdusive  Presumpticns,  True  presumptions  (conf.  §  296,  n.  1,  infra)  are  in 
thdr  nature  rebuttable  ;  they  are  not  proof.  Conclusive  presumptions,  so  called,  are 
fietions  of  law  in  the  nature  of  estoppels,  and,  as  such,  are  usually  founded  upon  public 
policy  or  convenience.  Such  presumptions  are,  as  a  rule,  part  of  the  substantive 
law.    E.  g. :  — 

(a.)  A  lost  grant,  in  certain  instances,  will,  it  is  said,  conclusively  be  presumed.  8 
Sreenl.  Cruise  on  Real  Prop.  428 ;  8  Kent,  Comm.  pp.  445,  446.  (6.)  So  the  pnbli- 
catbn  of  a  libel  without  reasonable  and  probable  cause  is  conclusively  presumed  to  be 
malicious.  Bodwell  v.  Osgood,  8  Pick.  379  ;  Wilson  v,  Noonan,  85  Wise.  321.  (c.)  So 
ttmclnsive  presumption  is,  in  certain  cases,  made  in  favor  of  the  accuracy  and  leji^lity 
of  judicial  records  and  proceedings.  Ferris  v.  Ward,  4  Oilm.  499  ;  Lang  r.  Phillips, 
27  Ala.  811 ;  Merritt  v.  Baldwin,  6  Wise.  489;  Outlaw  v.  Davis  27  111.  467;  Hardi- 
ttinr.  Herbert,  11  Texas,  656;  State  v.  Farish,  28  Miss.  483;  Beale  v.  Commonwealth, 
25  Pa.  St  11.  Conf.  §§  226,  n.  1,  688,  n.  1,  infra.  Records  mav,  however,  be  im- 
petehed  by  proof  of  fraud  or  coercion.  2  Whar.  Ev.  $  1234.  Windsor  ».  McVeigh, 
p3  u.  S.  274.  (d. )  So  one  who  fails  to  appear  when  duly  summoned  by  legal  process 
M  eonclusively  presumed  to  confess  the  matter  alleged.  See  The  Mary,  9  Cranch, 
120, 144;  Bradstreet  v.  Nep.  Ins.  Co.,  8  Sumn.  600,  607.  («.)  So  ancient  documents 
™  transactions  of  long  standing  are  conclusively  presumed  to  have  been,  in  all 
'^^pwts,  rightly  executed  or  legally  done,  and  all  witnesses  thereto  deceased.  Free- 
man V.  Thayer,  33  Me.  76;  Cobleigh  v.  Young,  15  N.  H.  498;  Freeholders,  &c.  v, 
State,  4  Zabr.  718  ;  Allegheny  v.  Nelson,  25  Pa.  St  882;  Emmons  v.  Oldham,  12 
Texas,  18;  Austin  v.  Austin,  50  Me.  74.  (/.)  As  to  how  far  infancy  is  conclusively 
^^wiraed  to  render  certain  crimes  impossible,  conf.  4  Blackst.  Comm.  28;  1  Hale, 
PC.  630;  Russell  on  Crimes,  pp.  108,  109;  SUte  r.  Coin,  9  Humph.  175;  Com.  v. 
™d,  10  AH.  398;  Peo.  v.  Randolph,  2  Parker,  C.  R.  218.  State  v.  Sam,  Winston, 
\a.  C.)  300.  So  a  wife  acting  with  her  husband  in  the  commission  of  certain  felonies 
•*ss  than  muixler  is  conclusively  presumed  to  have  acted  under  his  direction.  4 
Bl«ckst  Comm.  28,  29;  1  Whar.  Am.  Or.  Law,  {  69,  et  aeq,;  Davis  v.  State,  15  Ohio, 
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ed  prasamptioTUS  juris  et  de  jure,  — a  species  of  pre- 
•ectly  defined,  "  Dispositio  legU  aliquid  pnesumeDtis,  et 
ipto,  tamjuam  aibi  comperto,  statuentis "  (/).  To  this 
the  contract  to  pay,  which  the  law  implies  from  the 
;oods ;  the  inteut  to  kill,  or  do  grievous  bodily  bana, 

the  administration  of  poison,  using  deadly  weapons, 
my  be  considered  as  belonging  to  universal  jurispni- 
incipal  of  which  are  the  presumption  of  right  derived 
tinued  and  peaceable  possession  of  property,  and  the 
upholding  the  decisions  of  courts  of  competent  juris- 
have  already  alluded  to  the  maxim, "  Interest  reipubli- 

litium  "  (ff) ;  to  which  must  be  added,  "  Vigilantibus 
ientibua  jura  subveuiunt "  (A),  and  "Ex  diutumitate 
lia  pnesumuntuT  solenniter  esse  acta"(t).  If  undis- 
jion  for  a  very  long  time  had  not  a  conclusive  efTect, 
liable  rights  would  not  only  be  made  the  subject  of 
>ute,  but  be  liable  to  be  divested  or  overthrown,  when 
evidences  of  the  title  to  them  had  become  lost  or 
me  {k).  And  accordingly,  among  the  various  ways  in 
ty  may  be  acquired,  we  find  both  writers  on  natural 
positive  codes  of  nations,  recognizing  that  of  "  prescrip- 
dnteiTupted  user  or  possession  for  a  period  longer  or 


le  PnesDntptionibas,  p«ra  lawgivFT  faupUc«d  in  bonr-glaai,  by  wbicli 

iiu  de  FncsuiDptioDiba*,  be  metM  out,  incaaauitlj,  thou  portioni 

S,  &.  17;  J,  Ev.  Poth.  of  duration  wbich  render  needlen  the  evi- 
dence that  he  has  ivept  sway."  —  Lord 

II,  Brougham's  Hietorical  Sketches  of  States- 

L>i  4  id.  10  b;  82  bi  Hob.  men,  ka.,  vol.  2,  p.  39,  note:  Life  of  C.  J. 

12;  B  C.  B.  li.  Boihe, 

b;  Jenk.  Cent.l,Cas.91.  (0  GrotiuB  de  Jur.  BoU.  »c  Pao.  lib.  2, 

e,"    »*j»  Lord   Plunket,  c.  4;  Puffendorf,  Jos  Nat.  et  Gent.  lib.  4, 

ridenoe  of  title,  the  1«wb  c.  12;  Dig.  lib.  «1,  tit.  3;  Cod.  lib.  7,tit. 

humanely  maJe  length  of  33;  2  BlacksC.  Comm.  ch.  17  ;  Co.   Litt 

ititutB  for  that  which  hai  113,  114;  1   GreenL   Ev.   £  17,  7tli  ed.; 

He  comes  nithhia  scythe  Oranil  Couatamier  de  Nonnandie,  ch.  12fi; 

low  down  the  mnnimenU  Poth.  Obi  part  3,  ch.  8;  Cod.  Civil,   lib. 

it  in  hit  other  hand  the  3,  tit  20. 

V.  Heal.  10  HaM.  1GS;  Com.  «.  Batler,  1  All.  4;  State  ».  Pukerson, 

a  the  abaolntely  conclusive  elTect  of  judgments,  see  {  EB8,  n.  ] ,  vnfra. 
'ration  of  the  so-called  concloNve  presumption  that  every  man  knotn 
8,  n.  1,  B.  VIL  (*),  11011. 
or  a  coniideration  of  the  law  of  estoppel,  see  S  G32,  n,  \,  infra. 
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§  44  So,  it  would  be  productive  of  the  greatest  inconvenience 
and  mischief  if,  after  a  cause,  civil  or  criminal,  has  been  solemnly 
determined  bj  a  court  of  competent  and  final  jurisdiction,  the  par- 
ties could  renew  the  controversy  at  pleasure,  on  the  ground  either 
of  alleged  error  in  the  decision,  or  the  real  or  pretended  discovery 
of  (resh  arguments  or  better  evidence.      The  slightest  reflection  will 
show,  that  if  some  point  were  not  established  at  which  judicial  pro- 
ceedings  must  stop,  no  one  could  ever  feel  secure  in  the  enjoyment 
of  liis  life,  liberty,  or  property ;  while  imjust,  obstinate,  and  quarrel- 
some persons,  especially  such  as  are  possessed  of  wealth  or  power, 
vould  have  society  at  their  mercy,  and  soon  convert  it  into  one  vast 
scene  of  litigation,  disturbance,  and  ill-wilL     The  great  principle 
of  the  finahty  of  judicial  decision  is  universally  recognized,  and  has 
been  expressed  in  the  various  forms :   "  Ees  judicata  pro  veritate 
accipitur  "  (m)  ;   "  Judicium  pro  veritate  accipitur  "  (n) ;  "  Interest 
reipubUcaB  res  judicatas  non  rescindi  "  (p)  ;  "  Prresumitur  pro  justitia 
senteutiae  "  (p) ;  "  Sententia  facit  jus  "  (2) ;  "  Infinitum  in  jure  repro- 
tatar  "  (r) ;  "  Nemo  debet  pro  una  causa  bis  vexari  "  (5),  &c. 

\  45.  We  wiU  merely  add  one  other  instance,  which  places  this 
flatter  in  the  strongest  light  If  the  abstract  question  were  pro- 
posed, "  What  is  the  most  unjust  thing  that  could  be  done  ? "  the 
ansver  probably  would  be,  "  The  punishing  a  man  for  disobeying  a 
law  with  the  existence  of  which  he  was  not  acquainted"  And  yet 
that  must  constantly  occur  everywhere ;  there  being  no  rule  of  juris- 
prudence more  universal  than  this,  that  every  person  in  a  country 
must  be  conclusively  presumed  to  know  its  laws  sufficiently  to  be 
able  to  regulate  his  conduct  by  them(^),  —  "Ignorantia  juris,  quod 
quisque  tenetur  scire,  neminem  excusat "  (u).  Hard  as  this  may 
seem,  it  is  indispensably  necessary  in  order  to  prevent  infinitely 
greater  evils ;  for  the  allowing  violations  of  the  criminal,  or  contra- 
il) Big.  Hb.  60,  tit.  17,  1.  207;  Mas-  12  Co.  24;  Hob.  159;  Jenk.  Cent.  2,  Cas. 
««l  de  Prob.  Concl.  1237,  n.  13;  1  Ev.  15;  Cent.  4,  Cas.  2  and  46;  and  Cent.  8, 
Poth.  part  4,  ch.  8,  sect  3,  art.  8,  §  37;     Cas.  29. 

Co.  Utt  103  a,  and  186  a,  n.  (3),  by        (t)  Jenk.  Cent.  1,  Caa.  38;  5  Co.  61  a. 
^^"iP-  A§  to  new  triala  in  the  U.  S.  see  Morgan's 

{n)  Co.  litt  39  a,  168  a,  236  b;  2  Inst.     Best,  52. 
^80.  {t)  Dig.  lib.  22,  tit.  6, 1.  9;  Heinec.  ad 

{0)  2  iMt.  360.  Pand.  pare  4,  §  146;  Sext.  Decretal,  lib.  6, 

ip)  Mascaid.    de  Prob.   ConcL   1237,     tit.  12,  De  Reg.  Jur.  R.  13;  Doctor  and 
n.  2.    See  3  Balst.  42,  43.  Student,   Dial.   1,  ch.  26;  and  see  pod, 

(j)  EUegm.  Postn.  55.  §  336. 

{r)  2  Inst  340;  6  Co.  45  a;  8  id.  168  b;         (u)  4  Blackst  Conmu  27. 
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of  the  civil  code,  to  pass  without  punishment  or  inconve- 
indsr  the  plea  of  ignorance  of  their  provisions,  would  render 
le  body  of  jurisprudence  practically  worthless.  If  none 
enable  to  the  laws  but  those  who  could  be  proved  to  be 
ed  with  them,  not  only  would  ignorance   be   continually 

in  criminal  cases  especially,  but  persons  would  naturally 
quiring  a  knowledge  which  carried  such  perilous  conse- 
aloDg  with  it. 

But  if  artificial  presumptions  have  their  use,  they  have  Hke- 
iir  abuse.  In  unenlightened  times,  or  in  the  hands  of  a 
tribunal,  they  are  most  dangerous  instruments  ;  and  even  in 
times,  and  by  the  best  tribunals,  they  require  to  be  handled 
cretioQ.  Some  very  absurd  and  mischievous  presumptions 
ind  are  to  be  found  in  the  works  of  the  civilians  (x),  as  well 
I  laws  of  modem  France  (y) ;  and  in  this  country  juries  have 
quently  advised,  if  not  directed,  by  judges,  to  presume  the 
absurdities  under  color  of  advancing  justice  (z).  A  well- 
ustance  of  an  extremely  violent  and  harsh  presumption  is  to 
.  in  the  statute  21  Jac.  1,  c.  17  ;  by  which  it  was  enacted, 
ry  woman  delivered  of  bastard  issue,  who  should  endeavor 
',  either  by  drowning  or  secret  burying,  or  in  any  other  way, 
al  the  death  thereof,  so  that  it  might  not  come  to  light 
it  were  born  alive  or  not,  should  be  deemed  to  have  mur- 
unless  she  proved  it  to  have  been  bom  dead.  This  cruel 
Dt,  which  seems  to  have  been  copied  from  an  edict  of  Henry 
ranoe  in  1556  (a),  the  principle  of  which  is  also  to  be  found 
aws  of  some  other  countries  (6),  has  been  repealed  by  the 

3,  c.  58,  8.  3.  The  conclusive  effect  formerly  ascribed  to 
essions  of  accused  persons  (c),  and  to  attempts  by  Sight  to 
udicial  inquiry  ((£),  are  likewise  among  the  most  general 
i. 

There  are  some  exclusionary  rules  connected  with  this 
it  the  subject,  the  absolute  necessity  for  which  it  would 

StrnTins,  Syuts^K  Jnris  Ciri-  (i)  See  i^/ra,  bk.  S,  pt  !,  ch.  2. 

ler,  Exeroit,  28,  S  iriii.,  note  (0.  (a)  Domat,  Loia  CivUra,  part.  1,  liv.  S, 

10,"  uiya  B&rtoliui,   "si  aliqtiu  tit.  B;  Praambnle,  note  (a);  and  Id.  wet. 

,tuT  in  doDio  alicitjus,  abi  pul-  4,  J  2,  note  (b), 
mt,c«rtefacitbDDcadulteritim         (i)  4  BUckst.  Comm.  IQS. 
n."    Comraent.  in  !d«m  part.  (c)  8m  bk.  3,  pt  2,  ch.  7. 

Ill  b.  Edit  Luffd.  1581.  {d)  See  bk.  S,  pt.  2,  ch.  2. 

Bonnier,  Trait^  dea  PreaveB, 
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reqjoiie  extrepie  hardihood  to  deny.    We  mean  where  evidence  ia 
excluded  on  the  ground  that  its  production  would  cause  needless 
vexation,  expense,  or  delay  (e).     In  illustration  of  the  two  former, 
the  following  case  has  been  put  (/).    "  By  laying  a  barrow  full  of 
rubbish  on  a  spot  on  which  it  ought  not  to  have  been  laid,  (the  side 
of  a  tompike  road,)  Titius  has  incurred  a  penalty  of  5$,    No  man 
was  witness  to  the  transaction  but  Sempronius  ;  and  in  the  station 
of  writer,  Sempronius  is  gone  to  make  his  fortune  in  the  East  Indies. 
Should  Sempronius  be  forced,  if  he  could  be  forced,  to  come  back 
fiom  the  East  Indies  for  the  chance  of  subjecting  Titius  to  this  pen- 
alty ?   Who  would  think  of  subjecting  Sempronius  to  the  vexation  ? 
Who  would  think  of  subjecting  Sempronius,  or  anybody  else,  to  the 
expense  ? "    Again,  while  the  liberty  of  adducing  evidence  to  sup- 
port his  cause  ought  to  be  most  freely  conceded  to  every  litigant,  — 
"  Facnltas  probationum  non  est  angustanda  "  (g),  —  that  liberty 
inight  be  so  grossly  abused  as  to  stop  the  administration  of  justice ; 
^d  a  power  in  all  tribtmals  to  restrain  it  within  due  bounds  is  con- 
sequently as  essential  to  the  proper  discharge  of  their  functions,  as 
^  ^gkt  of  expunging  surplusage  in  forensic  documents,  and  re- 
f^mg  prolixity  in  pleading.    "  Excessus  in  re  qualibet  jure  repro- 
latof  communi "  (h).    Suppose  a  man  sued  for  a  debt,  or  an  injurious 
^t  of  the  simplest  and  most  ordinary  kind,  were  to  pretend  that  he 
required  for  his  defence  the  evidence  of  some  hundreds  of  witnesses 
living  in  remote  and  different  parts  of  the  world,  a  court  is  surely 
not  bound  to  take  his  word  or  his  oath  for  the  truth  of  this,  or  even 
for  his  hona  fides  in  asserting  it.     Accordingly,  in  the  judicial  prac- 
tice of  this  country,  a  commission  or  mandamus  to  examine  wit- 
nesses will  be  refused,  or  terms  will  be  imposed  on  the  party  making 
tile  application,  if  the  judges  think,  in  their  discretion,  that  the  ap- 
plication for  it  is  made  with  a  view  to  vexation  or  delay,  or  with  any 
other  sinister  or  improper  motive  (t).     So,  we  apprehend,  a  power 
(to  be  exercised  with  great  caution  no  doubt)  is  vested  in  every 
Wbunal,  of  refusing  to  hear  evidence  obviously  tendered  for  such 

« 

W  Bentharo,  whose  work  on  Judicial         (/)  4  Benth.  Jud.  Ey.  479,  480. 
Indence  is  a  professed  attack  on  artificial         (g)  4  Inst  279.    See  also  Cod.  lib.  1, 
^TsteiM  of  proof  in  general,  admits  that    tit.  6,  1.  21,  vers,  fin, 
the  most  legitimate    evidence   may    be         (h)  2  Inst.  282  and  107;  11  Co.  44. 
nglitly  Tpjectcd  on  these  grounds,  even  at         \i)  Pine  v.  Iron,  8  Bingh.  143. 
the  risk  of  doing  injustice.    See  vol.  1, 
p.  81;  vol.  4,  p.  115;  and  bk.  9,  pt  2, 
ch.  1,  2,  3,  4. 
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anquam,"  says  the  Digest,  "quibuadam  legibaa 
ua  testiam  definitos  sit :  taioen  ex  constitutioni- 
liceotia  ad  sufficientem  Qumerum  testium  coarc- 
detentur,  et  euin  solum  nunieruin  testium,  quern 
utaveriDt,  evocari  patiantur ;  ue  effrenata  pot«8- 
homines  superflua  multitudo  teatium  protraha- 
ill  these  cases,  the  evidence  offered  might  reallj 
iportaat,  and  injustice  might  he  done  hy  its  re- 
fers of  some  countries,  sensible  of  the  evils  that 
by  malpractices  like  the  above,  have,  in  endeav- 
ihem,  run  into  positive  absurdity.  We  allude  to 
iting  by  law  the  number  of  witnesses  that  may 
)f  each  fact  in  dispute  (m),  without  regard  to  the 
e,  the  probity  of  the  witnesses,  the  quantity  of 
them,  or  their  manner  of  delivering  tbeir  teati- 
lich  it  would  obviously  be  impossible  to  define  by 
beforehand. 

larked  feature  by  which  judicial  proof  is  diatin- 
forms  of  proof  is,  that  the  legislator  by  whom  its 
lUSt  look  beyond  the  contending  parties  in  each 
I  consequences  to  society  which  may  follow  from 
bunals.  Thus  the  mischiefs  which  arise  from  a 
es  in  the  law,  are  not  usually  ao  great  as  those 
its  misguided  action.  For  instance,  the  condem- 
ment  of  an  innocent  man  for  a  supposed  crime, 
r  a  guilty  one,  are,  philosophically  q>eaking,  only 
in,  diverging  equally  Irom  the  truth.    But  a  very 


t«  Trisli  of  1S43,  toi   but  mppoie  it  bad  been,  matt   th« 

dict«d  For  ■  ledi-  court  and  juiy  have  mbmitted  to  it  t 

ODR  tbe  oTert  acta  (I)  Dig.  lib.  22,  tit.  S,  L  1,  f  2. 

I  diSerent  parti  of  (flt)  S  B«nth.  JoiL  Et.   521;   Domat, 

:  called  "  manater  Lois  Ciriles,  part  1,  Ut.  S,  tit.  S,  Met.  3, 

)  at  eacb  of  wbich  }  xri.,  note  (z),  vert.  Jin.;  Derot  Intt. 

iDsands  of  peisoDl  CHtion.  lib.  3,  tit.  tl,  9  S;  DecretaL  Oreg. 

er  to  prevent  tbe  IX.  lib.  2,  tit.  20,  c.  37.     "  To  anj  giren 

jniy,  it  was,  as  ire  fact  or  question  (Jail  (fHCt),  Frencb :  pre- 

to  the  defendanta  gunta    (qaeation),   Spanisb),   tbirtjr  wit- 

ihowing  that  thoM  nesMS  wei«  and  are  allowed  by  Spanish 

editions  cbarMter,  law;  ten  only  are,  or  at  least  were,  aUow«i 

icsses  ereiy  one  of  in  French  law.     Are  both  right  T     One 

them.    This  dis-  French  witness,  then,  is  equal  to  three 

c«w«*  not  KBOrted  Spanish  ones,"     Benth.  in  loe.  eit. 
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little  reflection  will  show  that^  taken  with  their  consequences,  the 

fonneriB  incalculably  the  greater  evil ;  and  the  legislators  and  jurists 

of  almost  eveiy  age  and  countiy  have  recognized  the  principle,  — 

however  vkdated  in  practice,  —  that,  although  the  punishment  of 

goilt  and  the  protection  of  innocence  have  in  general  an  equal  claim 

in  the  administration  of  justice,  the  latter  should  be  the  primary 

caze  of  the  law ;  and  consequently  that  in  matters  of  doubt  it  is 

o&r  to  acquit  than  to  condemiL    It  is  worthy  of  observation,  that, 

although  tbe  principle  in  question  was  fully  recognized  by  the  ci* 

vihaDs  and  canonists,  they  reversed  the  rule  in  those  cases  where 

innooenoe  chiefly  requires  protection ;  and  their  maxim,  "  In  atro- 

ciasimis  leviores  conjecturse  sufficiunt,  et  licet  judici  jura  trans- 

giedi"(n),  will  remain  a  lasting  monument  of  the  barbarity  as 

weU  aa  the  imbecility  of  its  framera    Nor  are  these  merely  the 

luytioDs  of  bygone  ages.    In  a  very  recent  treatise  on  the  canon 

1a.w  is  the  following  passage :  *'  Plus  prsestant  prsesumptiones  in 

citt»is  dvilibus,  quam  in  criminalibus,  in  quibus  nemo  ex  soils  con- 

J^c^  etiam  vehementibus,  condemnandus  est ;  excepto  crimine 

'^^^'^  Cttjus  Buspectus  tanquam  hsereticus  condemnatur,  nisi  om- 

^^^  SQspicionem  excusserit  **  (o).    The  English  law  goes  farther  in 

^opposite  direction  than  that  of  most  other  countries,  for  it  lays 

do^  as  a  maxim,  that  it  is  better  several  guilty  persons  should 

6^pe  than  that  one  innocent  person  should  suffer  (jp).    The  salu- 

^  fruit  of  this  is,  that  in  no  part  of  the  world  is  genuine  voluntary 

evidence  against  suspected  criminals  more  easily  procured  than  in 

%iand ;  the  persuasion  being  general  throughout  society,  that,  if  a 

SQspected  man  be  really  innocent,  the  law  wUl  take  care  that  no 

^^^^  shall  happen  to  him.    The  principles  on  which  this  noble  and 

politic  maxim  rests  are  not,  however,  generally  understood.    The 

^i^est  proof  of  this  is  to  be  found  in  the  singular  fact  of  its 

hmg  been  formally  attacked  by  the  celebrated  Dr.  Paley,  in  his 

"Moral  and  Political  Philosophy,"  bk.  6,  cL  9,  who  designates  it  a 

Popolar  maxim,  having  a  considerable  influence  in  producing  inju- 

^ous  acquittals.     "When  certain  rules  of  adjudication  must  be 

P^ued,"  he  ai^es,  "  when  certain  d^rees  of  credibility  must  be 

•^ted,  in  order  to  reach  the  crimes  with  which  the  public  are 

I*)  Beocaria,  Dei  Delitti  e  delle  Pene,         (o)  Devotna,  Instit.  panon.  vol.  2,  p. 

M,  in  not.;  aee  also  Maacard.  de  Prob.  116,  Paris,  1852.     Superiornm  facilitate. 
^  1892,  N.  18;  Burnett's  Crim.  Law         (p)  2  Hale,   P.   C.   289;    4   Blackst 

^Scotland,  612.  Comm.  858. 
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infested,  courts  of  justice  should  not  be  deterred  from  the  applica^ 
tion  of  these  rules  by  every  suspicion  of  danger,  or  by  the  mere 
possibility  of  confounding  the  innocent  with  the  guilty.     They  ought 
rather  to  reflect,  that  he  who  falls  by  a  mistaken  sentence  may  be 
considered  as  falling  for  his  country ;  whilst  he  suffers  under  the 
operation  of  those  rules,  by  the  general  effect  and  tendency  of  which 
the  welfare  of  the  community  is  maintained  and  upheld."    It  will 
not,  however,  be  difficult  to  expose  the  fallacy  of  this  pernicious 
and  inhuman  argument.     It  is  perfectly  true  that  the  security  of 
civil  life  is  the  first  object  of  all  penal  laws,  and  that  that  security 
is  chiefly  protected  by  the  dread  of  punishment ;  but  then  it  is  of 
punishment  as  a  consequence  of  guilt,  and  not  of  punishment  falling 
indiscriminately  on  those  who  have  or  have  not  provoked  it  by  their 
crimes.    When  the  guilty  escape,  the  law  has  merely  failed  of  its 
intended  effect ;  but  when  the  innocent  become  its  victims,  it  injures 
the  very  persons  it  was  meant  to  protect,  and  destroys  the  security 
it  was  meant  to  preserve.    Nor  is  this  all,  or  even  the  worst ;  for  it 
is  a  great  mistake  to  suppose  that  the  actual  wrong  and  violence 
done  to  the  innocent  man  are  the  only  evils  resulting  from  an  erro- 
neous conviction.     Confidence  in  the  administration  of  justice  must 
necessarily  be  shaken  when  people  reflect,  and  can  truly  reflect^  that 
every  individual  they  see  condemned  to  punishment  may  be  in  the 
highest  degree  unfortunate,  and  in  no  degree  guilty,  his  sufferings 
being  inflicted  merely  as  a  sacrifice  to  a  supposed  expediency.    Under 
such  a  system,  few  would  care  to  prosecute  for  offences,  still  fewer 
to  come  forward  with  voluntary  testimony  against  persons  accused 
or  suspected  of  them.    The  law  might,  indeed,  sit  in  tenific  majesty, 
denouncing  the  severest  penalties,  and  acting  on  the  most  sanguinary 
and  strained  maxims,  but  for  want  of  proofs  and  co-operation  on  the 
part  of  society  those  penalties  would  soon  become  a  dead  letter.     It 
requires  strong  imaginative  powers  to  see  an  analogy  between  the 
fate  of  a  soldier  dying  in  the  defence  of  his  country,  and  that  of  an 
innocent  victim  butchered  in  cold  blood  under  the  name  of  justice. 
The  one  falls  with  honor,  Ws  memory  is  respected,  his  famUy,  per- 
haps, provided  for ;  while  the  latter  has  not  even  the  sad  consolation 
of  being  pitied,  but  sees  himself  branded  with  public  ignominy,  and 
leaves  a  name  which  will  excite  nothing  but  horror  or  detestation ; 
until,  perhaps  in  course  of  time,  his  innocence  becomes  manifest, 
only  to  awakeii  in  all  the  right-minded  portion  of  the  community  a 
feeling  of  alarm  and  disgust  at  the  state  of  insecurity  under  which 
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they  live.    *' Could  the  escape  of  ti^t*  of  the  most  desperate  criminals," 
emphatically  asks  Sir  Samuel  Bomilly,  in  his  "Observations  on  the 
Criminal  Law  of  England/'  &c., — from  which  some  of  the  preceding 
remarks  have  been  taken,  —  "have  ever  produced  as  much  mischief 
to  society  as  did  the  public  executions  of  Calas,  of  D'Anglade,  or  of 
Le  Brun  ?**  —  three  celebrated  cases  which  occurred  in  France,  and 
sbow  the  fearful  state  into  which  the  administration  of  justice  had 
fallen  under  the  ancien  r^ime  in  that  country.     But  another  evil, 
which  seems  to  have  altogether  escaped  the  notice  of  Dr.  Faley,  re- 
mains to  be  mentioned.     *'  Instances,''  observes  Sir  Samuel  Komilly, 
"have  indeed  occurred  like  that  of  Calas,  where  a  man  has  been 
offered  up  as  a  sacrifice  to  the  laws,  though  the  laws  bad  never 
been  violated ;  where  the  tribunals  have  committed  the  double  mis- 
take, of  supposing  a  crime  where  none  had  been  committed,  and  of 
finding  a  criminal  where  none  could  exist.    These,  however,  are  very 
gross,  and  therefore  very  rare  examples  of  judicial  error.     In  most 
eases  the  crime  is  ascertained,  and  to  discover  the  author  is  all  that 
remains  for  investigation ;  and  in  every  such  case,  if  there  follow  an 
errooeoos  conviction,  a  twofold  evil  must  be  incurred,  tfie  escape  of 
the  guilty  us  well  as  the  sfuffering  of  the  innocent.     Perhaps  amidst 
the  crowd  of  those  who  are  gazing  upon  the  supposed  criminal,  when 
he  is  led  out  to  execution,  may  be  lurking  the  real  murderer,  who, 
while  he  contemplates  the  fate  of  the  wretch  before  him,  reflects 
with  scorn  upon  the  imbecility  of  the  law,  and  becomes  more  hard- 
ened, and  derives  more  confidence,  in  the  dangerous  career  on  which 
he  has  entered  "  (q). 

Again,  the  laws  of  every  country  suppress  much  evidence  that 
would  be  relevant,  or  even  conclusive,  where  its  reception  would 
involve  the  disclosure  of  matters  of  paramount  importance,  which 
public  policy  and  social  order  require  to  be  concealed;  such  as 
secrets  of  state,  communications  made  in  professional  confidence, 
and  some  others  (r). 

§  30.  Another  great  difierence  between  legal  and  historical  evi- 
dence lies  in  the  securities  for  truth,  and  the  sources  of  danger  and 
deception  peculiar  to  each.  Posterity  and  future  ages  are  not  unfre- 
quently  spoken  of  as  a  tribunal,  to  whose  judgment  appeals  may  be 
made  from  the  decisions  of  the  present ;  and  viewed  as  a  figure  of 
speech  there  is  no  impropriety  in  this.     But  figures  must  not  be 

(g)  See  further  on  this  subject,  infra,  (r)  See  tn/ra,  bk.  8,  pt.  2,  ch.  8. 

bk.  1,  pt.  1. 
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m  for  facts.  The  tribunal  of  posterity  differs  inunenselj 
1  otheiB  :  for  it  is  ooe  of  unlimited  jurisdiction,  both  judicial 
[uisitori&l ;  it  is  ever  sitting,  ever  investigating,  ever  judgiiig ; 
by  no  prescription,  bound  by  no  estoppel,  and  responsible  to 
lan  authority.  The  securities  for  the  truth  of  the  records  end 
QB  of  the  past,  which  time  has  broi^bt  down  to  us,  consist 
multitude  of  sources  to  which  they  can  be  traced,  the  large 
;  of  persons  whose  interest  it  has  been  to  preserve  them  from 
1  and  corruption:  above  all,  the  ptrmaruTit  effects  of  events; 

in  the  shape  of  monuments  and  other  pieces  of  real  evi- 
i),  customs,  ceremonies,  and  the  like :  and,  finally,  the  acton 
scene  having  passed  away,  there  is  rarely  either  opportunitj 
rest  to  fabricate  evidence,  in  furtherance  of  their  views  or 
itioQ  of  their  conduct.  Now,  in  the  case  of  a  legal  invest!- 
before  a  judicial  tribunal,  properly  so  called,  all  this  is  » 
The  judge  or  jury,  as  the  case  may  be,  must  decide  odc« 
m  such  evidence  aa  may  come  before  them ;  the  facts — the 
z  of  the  dispute  —  are  known  but  to  few,  and  are  matter  of 
,  to  fewer ;  while  the  parties  who  are  best  acquainted  witli 
^h  stand  in  a  hostile  position  to  each  other,  and  have  a  stake 
I  which  places  them  under  the  strongest  temptation  to  wsr 
Qt  it.  Hence  it  is  obvious  that,  without  peculiar  guaiaoties 
veracity  and  completeness  of  the  evidence  adduced  in  conrt' 
ce,  they  would,  when  investigating  disputed  facts,  be  exposed 
same  risks  of  error  as  the  historian,  without  the  saf^uarda 
le  possesses,  —  in  a  word,  the  legislator  dealing  with  judicial 
6  is  bound  to  frame  characteristic  securities  to  meet  cbaisc- 

dangere. 

This  distinction  between  historical  and  legal  proof  may  b^ 
ted  by  the  consideration  of  derivative,  or  second-hand  evi- 

Thc  infirmity  of  this  kind  of  proof  has  been  already  pointed 

«  tbllowing  pasnge  u  taken  from  petaally  bning  found  aft«r  many  d^js. .  - 

in  the  EximiDer  newspaper  of  Msny  an  obscure  allusion  iu  aneient  u- 

DeacriptiveCatalogue  of  Imprta-  thora  has  been  illuminaUid  by  the  pi"* 

m   antient  ScottiBh   Seals,"   De-  my  Berena  emitted  hy  a  graven  gem.    TJie 

tth,  1850.    "SeaUand  eoins  may  acboUr  will  often  find  aenaons  in  tbeM 

Bred  M  bottles  filled  with  memo-  stoneg,  eicelling  the  lacubrationa  of  the 

d  cast  upon  the  ocean  of  time  by  eommentatora  no  less  in  clearness  than  m 

ir  ntarinera  for  the  tue  of  thoxe  temnesa;  and  he  may  aonietimes  be  po' 

s  an«r  them.     Their  forts,  their  right  by  a  acarabnoa,  when  a  acboliast  liu 

their  ligbthonsea,  have  many  of  (ailed  him." 
ippeared;  but  the  bottles  are  per- 
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t  tlungs  to  which  tlie 
dear,  tliet  the  farther 
be  weaker  it  becomes ; 
ins  and  dangerous  ac- 
b,  or  fifth  hand.  And 
,  it  ia  scarcely  possible 
ad  of  evidence.  Sup- 
bich  took  place  in  the 

in  oral  tradition,  and 
account  which  persons 
r  had  of  those  events 

at  the  sixtieth  hand ; 
3tice  would  be  rightly 
Ithongh  the  fact,  that 

committed  to  writing, 
he  genuineness  of  the 
n  part  at  least,  on  oral 
Kwe  that  the  real  pro- 
lich  we  possess  in  the 
soning  would  Indicate. 
D  as  one  single  person, 

handed  down  to  the 
'  persons  interested  in 
king  the  corroborative 

the  acts  of  men.  lu 
ssed  it  (m),  "  The  pre- 
;attered  raya  of  moral 
tie  legal  inference  from 
t  substantially,  incon- 

act  by  derivative  evi- 
imption  of  unfairness ; 
etitute  for  some  other 
t  derivative  evidence 


.  of  the  Roman  Empire.  "  I 
ndesTored  to  ilrav  from  tke 
I;  id;  cariositjr,  ax  well  m  » 
',  bu  >1nii7»  urged  ma  to 
mils;  andif  thejbBTssome- 
ay  teiTch,  I  baT«  carefnllj 
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d  in  a  court  of  justice,  in  proof  of  recent  eTonts,  by  a  litigant 
vhose  avowed  object  is  to  obtain  a  decision  in  his  own  favor, 
s  ao  strong  an  appearance  of  fraud,  that  the  lawa  of  moet 
18  either  reject  it,  or  look  upon  it  with  suspicion  (y).  The  Eog- 
iw  in  general  rejects  it ;  but  reverses  the  rule  in  many  coses 
:  the  matter  to  be  prpved  has  taken  place  so  long  ago  that  tbe 
lal  evidence  is  manifestly  unattainable,  and  t^us  far  partakes  of 
B,ture  of  a  historical  fact  (z). 

3.   The  greatest  misconceptions  and  errors  have  arisen  fnni 
iindiug  legal  with  philosophical  and  historical  evidence.     Tbere 
veil  known  anecdote  of  Sir  Walter  Raleigh,  which  will  sene 
LStrate  this.     While  a  prisoner  in  the  Tower,  composing  his  His- 
>f  the  World,  a  disturbance  arose  under  his  wmdow,  and  being 
e  to  ascertain  its  merits  through  the  conflicting  accounts  whicti 
3d  him;  he  is  said  to  have  uttered  an  exclamation  againat  the 
)f  relying  on  narrations  of  the  events  of  past  ^es,  when  there  is 
icb  difficulty  in  arriving  at  the  truth  of  those  happening  imme- 
y  around  us  (a).     But  in  tliat  investigation  he  was  discharging 
si-judicial  function,  without  the  compulsory  powers  possessed 
lurts  of  justice  for  extracting  truth,  and  laboring  under  the 
ir  disadvantage  of  imprisonment;  while  in  dealing  with  the 
i  of  past  ages  he  had  tbe  benefit  of  the  securities  for  histoiidl 
already  descrilwd  (b).     Nowliere,  however,  are  the  consequen- 
confounding  the  two  kinds  of  evidence  so  visible  as  in  Eeo- 
s  work  on  Judicial  Evidenca    He  entertains  the  most  erroneous 
IB  as  to  tbe  nature  and  use  of  tbe  rules  which  r^ulate  the 
n  of  proof  (c) ;  and  seems  to  consider  every  issue  raised  in  a 
of  justice  as  a  philosophical  question,  the  actual   truth  of 
I  is  to  be  ascertained  by  the  tribunal  at  any  cost ;  or,  should 
e  impracticable,  then  that  a  decision  is  to  be  given  founded 
a  best  guess  that  can  be  made  at  it.    Thus,  speaking  of  the 
which  require  a  plurality  of  witnesses  in  certain  cases,  he 
d),  "  Eveiy  man  is  excluded,  every  man,  be  he  who  he  may, 
i  he  comes  with  another  in  his  hand.     Two  propositions  are 
issumed :  all  men  are  liars,  and  all  judges  fools.     Without  tbe 

[  the  teamdary  evidence,  on  wbotie  (a)  BvTOw's  History  of  Inkiid,  vol  1, 

pBssBge  ot  >  f&et  w«i«  Mdnced  to    pp.  25,  26. 

(i)  Supra,  S5  60,  El. 
In/ra,  bk.  1 ,  pt  2;  and  bk.  S,  pt  2,  fe)  See  1  Benth.  Jud.  Et.  S6. 

(rf)  i  Benth,  Jod.  Er.  G08.     See  alio 
In/ra,  bk.  3,  pt  2.  ch.  1.  hIbo  S  id.  4fl3,  Wl. 


KT  n.] 


JUDICIAL  EVIDENCE. 


41 


,,  -.  •  «^«;^r.f"  The  illocrical  character  of 
.Mthefi.t  -o^l^J^;'^^  X  rt!e°law  says  in  such 
lis  reasoning  is  obvious  at  a  glance.     y>u 

,.s  is  this:  the  witness  may  be  a  har,  and  the  i^^^^^yoith^ 
..lanithe  mischief  which  might  be  caused  ^V '^'J'^J  ^^^' 
..tiu  motion  by  the  mendacity  of  the  other  would  so  grearty 
;:^y  advantage  that  could  result  from  ^  ^-^  ^^^^J. 
:,.  unitid  veracity  and  wisdom,  that  for  the  benefat  of  the  com 

;,.„.,  .ke  ««CU,  and  -^'---^  T^m^: 

■arts  of  justice,  vary,  as  might  be  expectea,  in  Several 

.1  with  he  systems  of  law  to  which  they  are  ^'^^l^'  ^^^^^^ 
i  these  principally  relied  on  by  the  English  law.  such  a^  the  Publ 
>v  of  iudicial  nroceedings.  the  compulsory  presence  of  witnesses 
uv  ut  judicial  proceeuiu    .  „^;„afmn  &c    will  be  considered 

..,.n court,  the  right  of  '^^^^'■^^^^Tme^y^^t  attention  to 
mfeitvlace  (e)  ;  for  the  present,  we  will  merely  P" 

.  {.V  iich.  either  from  their  value  or  genei-al  adoption,  deserve 

pellicular  notice.  ,  .  i   i  v^^n  /Ip^pribed 

§:5.  To  the  three  sanctions  of  truth  which  have  ^  ^^  f  ^^^^^^^ 
i.  ie  preceding  part  of  this  Introduction  CT)  the  "^^"^^'P^^^^^^^^^ 
.-.ination:  have  added  a  fourth;  which  -;^y  ^  ^^f  Jjf. 
!  ::Jor  political  sanction  (,),  and  cons  sts  m  ^«-J«"\°  f^^^^^^^^^^^ 

...iiyau  offence  cognizable  by  penal  justice.     The  P^-^*^^^^;^  "^^ 
u/otfence  ha.  varied  in  different  ages  and  places:  in  tngU^^^^^^^^ 

i.  a  misdemeanor,  punishable  by  fine,  imprisonment,  or  penal 

^t'f  The  next  security  is  a  very  remarkable  one  ;  and  co.-^ 
in  rcHiuiriu.  all  evidence  given  in  courts  of  justice  to  be  given  on 
..athZ-ac^rdingto  the  maxim,  "In  judicio  non  -ef  ur  ^^^^ 
r,d.-  (0.    Oaths  however,  it  is  well  known,  are  not  P-ul-  ^ 
curts  of  justice,  nor  are  they  even  the  creatures  of  mumapa 
hw,-hav  ng  been  in  use  before   societies  were  formed  or  cities 
'alt;  and  the  most  solemn  acts  of  political  and  social  lie  be^ng 
..anled  by  their  sanction.     "Non  est  arctius  ^^l^^'^;-^^'^^^.'^, 
^.s  ,uam  jusjjirandum"  (k).     And,  however  abused  ovV^rs.rU.^ 
ly  ignorant  and  superstition,  an  oath  has  m  every  age  been  f  und 
to  supply  the  strongest  hold  on  the  consciences  of  men,  either 


(')  Infra,  bk.  1.  pt.  1. 

(/)  Snjyra,  pt.  1,  §§  16  et  seq. 

(g)  1  Benth.  Jud.  Ev.  198,  221. 


{k)  Infra,  bk.  3.  pt.  2,  ch.  10. 

(0  Cro.  Car.  64.     See  also  3  Inst.  79. 

(k)  Jenk.  Cent.  3,  Caa.  54. 
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as  a  pledge  of  future  conduct  or  as  a  guaranty  for  the  veradtj  of 
narration. 

§  57.  An  oath  is  an  application  of  the  religious  sanction:  "Ju- 
rare  est,  Deum  in  testem  vocare,  et  est  actus  divini  cultus  "  (Q.   It 
is  calling  the  Deity  to  witness  in  aid  of  a  declaration  bj  man  (m) ; 
and  consequently  does  not  depend  for  its  validity  on  the  peculiar 
religious  opinions  of  the  person  by  whom  it  is  taken.     The  Bomaii 
Emperor,  we  are  told,  "  jurejurando  quod  proprift  superstitione  jani- 
tum  est,  standumrescripsit"  {n) ;  and  Lord  Chief  Justice  WiIles,io 
his  celebrated  judgment  in  Omichund  v.  Barker  (o),  expresses  him- 
self as  follows :  "  Oaths  were  instituted  long  before  ChristiaDity, 
were  made  use  of  to  the  same  purposes  as  now,  were  always  held 
in  the  highest  venecation,  and  are  almost  as  old  as  the  creation. 
'  Juramentum  nihil  aliud  est  quam  Deum  in  testem  vocare ' ;  aoi 
therefore  nothing  but  the  belief  in  a  God,  and  that  He  will  rewaid 
and  punish  us  according  to  our  deserts,  is  necessary  to  qualify  a 
man  to  take  an  oath.     The  forms  indeed  of  an  oath  have  been 
always  different  in  all  countries,  according  to  the  different  laws, 
religion,  and  constitution  of  those  countries.     But  still  the  substance 
is  the  same,  which  is,  that  Gh)d  in  all  of  them  is  called  upon  as  a 
witness  to  the  truth  of  what  we  say." 

§  58.  There  is  this  important  distinction  among  oaths ;  that  ntfOJ^ 
besides  invoking  the  attestation  of  a  Superior  Power,  place  in  the 
mouth  of  the  swearer  a  formula,  by  which  he  imprecates  divine  ven- 
geance on  himself  if  his  testimony  be  untrue.  One  of  the  forms  in 
use  among  the  ancient  Romans  is  thus  described :  "  Lapidem  silicem 
tenebant  juraturi  per  Jovem,  hsec  verba  dicentes,  *  Si  sciens  fallo» 
tum  me  Diespiter  salva  urbe  arceque  bonis  ejiciat,  ut  ego  hunc 
lapidem ' "  {p) ;  and  formerly  an  imprecation  formed  part  of  tiie 

(I)  8  Inst.  166.  In  the  laws  of  some  donne  la  philosophie  surle  myat^ncux  pro- 
countries  witnesses  were  required  to  give  blime  de  Torigine  du  monde,  cat  plus  oo- 
thcir  evidence  fasting.  Devot  Inst,  scure  que  le  fait  m^me  k  expliqoer.  •- 
Canon,  lib.  3.  tit.  9,  §  12,  not.  (1).  Bonnier,  Traits  des  Preuvea,  §  840,  2d  ed. 

(m)  "  Le  semientest  Tattestation  de  la  (»)  Dig.  lib.  12,  tit,  2,  1.  6,  §  1. 

Divinite  k  I'appui   d'une  d^laration  de  (o)  WiUes,  546  et  aeq.    The  case  is  »»> 

J^omoie.  .  Ce  t^moigni^  de  la  croyance  reported,  1  Atk.  49,  nom.  Omychund  v. 

%M  peuples  k  une  justice  supreme,  se  re-  Barker.  * 
trouve  dans  tons  les  pays  et  dans  tous  les          {p)  Festus,  de  Verbor.  Signif.  lio.  it 
temps.     Pythagore  pr^tendait  mfenie  que  voc.  "Lapidem";  and  the  custom  is- 
le monde  devait  son  origine,  k  un  serment  hided  to  by  Cicero,  Epist.  ad  ^^^^    ^ 
que  Dieu  lui-ni6me  aurait  pr€t^  de  toute  7,  epist.  1;  and  by  Aulus  Gellius,  K^ 
eternity,  et  dont  la  creation  serait  Vaccom-  Attic,  lib.  1,  c.  21.    See  also  1  Greeni. 
plissement.    On  sent  bien  que  cette  expli-  §  828,  note,  7th,  ed. 
cation,  comme  la  plupart  de  celles  que 
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.dicial  oath  in  France  (,).    Some  eminent  ^f -ties  in  our  ow^^^ 
.w  have  used  language  calculated  to  convey  the  notion  that  oaths 
:  ^.:::iy  impVatory.     Thus  in  Queen  CaroUne.^e  W.  ^x^ 
Chief  Justice  Abbott,  when  delivering  the  answer  ^^^^e  pd^^^jj 
a  ,..1«n  put  by  the  House  of  Lords  says      ^^^^^l     M  efe 
,:,:.!  :.,eani4  thereby  to  pledge  the  other  judges,  hough  I  Miev^ 
d.«  sentiments  concur  with  my  own,  I  conceive  '^^-^l;^''^^^ 
avs  he  considers  the  oath  as  binding  upon  his  ««»  ^'^-"f^^' ^^/,°^^ 
a  .tlect.  affirm  that,  in  taking  that  oath,  he  has  called  lus  G od  W 
,ntne.s  tl.at  what  he  shall  say  wUl  be  the  truth  and  that  he  h^^ 
,.ated  the  divine  vengeance  upon  his  head  if  -ha  he  shaU  aft^r 
v=rU  say  is  false."    In  Kex  v.  White  (s).  also,  the  court  said.    An 
:;f  il  reSious  assevemtion,  by  which  a   person    renounces 
the  mercy,  and  imprecates  the  vengeance  of  Hea^n.  if  he  do  jot 
H.ak  Jtruth."     Impi-ecation  is  however  no  part  of  the  ^ence  o 
LatV,but  is  a  iner«  adjunct,  of  questionable  P^P^^'^  ^^^ 
ked  to  divert  attention  from  the  true  meaning  of    ^^^ J^^J^; 
.ndfixit  on  some  external  observance.    "An  oath,   ^y'Jf2e 
dorfO  «i3  a  reUgious  asseveration,  by  winch  we  renounce  the 
dlUy  orinvoke  the  divine  vengeance  upon  us.  unless  we 
,.^the  tith.     That  this  is  the  meaning  of  oaths  is     ppar^nt 
L  the  forms  in  which  they  ai^  usually  co«ched^^'  fo'^  »« 
•,So  help  me  God.'  '  God  be  my  witness.'  '  God  be  my  aveng  r   or 
.luivalent  expressions  which  amount  to  nearly  the  same    hu  g^ 
rlrwheu  we  call  to  witness  a  superior  who  has  a  "ght  to  u^^ct 
pmishment  on  us.  we  by  this  act  desire  of  him  to  avenge  perfidy 
and  the  Being  ^ho  knows  all  things  is  the  avenger  of  «"™«  ^y  "^^ 
l«n.,  witness  to  it.     Now  the  loss  of  the  favor  of  God  is  in  itseH 
an  extremely  severe  punishment."     A  modern  <^nonistd  fines  an 
c.th,«Aifirmatio  religiosa.  hoc  est.  advocatio  Divini  Nummis  m 
testcm  ejus  rei,  qu«  promittitur  aut  asseiitur  "  («)  ;  and  the  Eoman 

lUi  me  Detis  (ufjuvtt,  Deus  nU  Ustis,  Dev^  ^ 
mndcx,  aut  hU  ffiquipoUcntes;  qu«  eodem 
fere  recidunt.  Qu«ndo  enim  supenor 
puniendi  jus  hjibens  testis  advocatur,  simul 
ab  eodem  perfidiie  ultio  pctitur;  et  qui 
novit  omnia  ultor  est,  quia  testis.  In  hoc 
ipso  autem  gravissima  poena  est,  81  quern 
Deus  propitius  mortalera  non  adjuvet. 

(«)  Devot.  Inst.  Canon.  Ub.  3,  tit.  », 
§23. 


(7)  Bonnier.  Traits  des  Preuves,  S  352, 

V.  .a. 

[r]  2  Brod.  *  B.  285. 

I<)  1  leach,  C.  L.  430. 

(0  Dc  Jur.  Nat.  et  Gent.  Ub.  4,  c.  2, 
S  'i-  "  Est  autem  jusjurandum  assertio 
I'V-iiosa,  qua  divinse  miserieordiffi  renun- 
laiiras,  aut  divinam  poenara  in  nos  depos- 
'•'i.ius,  nisi  venim  dicamua.  Hune  enim 
i'MuicmoTOm  sensum  esse,  facile  indicant 
'■>nm\x,  quibua  ilia  concipi  solent;  puta, 
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law  truly  laid  down,  "  Jurisjarandi  contempta  religio  satis  Deum 
ultorem  habet "  (x). 

§  59.   The  utility  of  oaths  in  any  shape  has  been  strongly  ques- 
tioned (i/).    The  good  man,  it  is  sometimes  said,  will  speak  the  troth 
without  an  oath,  while  the  bad  man  mocks  at  its  obligation.    To  this 
the  following  answer  has  been  given  (z) :  "  It  must  be  owned  gfeat 
numbers  will  certainly  speak  truth  without  an  oath ;  and  too  many 
will  not  speak  it  with  one.     But  the  generality  of  mankind  are  of 
a  middle  sort ;  neither  so  virtuous  as  to  be  safely  trusted,  in  cases 
of  importance,  on  their  bare  word ;  nor  yet  so  abandoned,  as  to  vio- 
late a  more  solemn  engagement.    Accordingly,  we  find  by  experience 
that  many  will  boldly  say,  what  they  will  by  no  means  adventaie 
to  swear :  and  the  difference  which  they  make  between  these  two 
things  is  often  indeed  much  greater  than  they  should ;  but  still  it 
shows  the  need  of  insisting  on  the  strongest  security.    When  once 
men  are  under  that  awful  tie,  and,  as  the  Scripture  phrase  is,  have 
bound  their  souls  with  a  bond  (Numb.  xxx.  2),  it  composes  their 
passions,  counterbalances  their  prejudices  and  interests,  makes  them 
mindful  of  what  they  promise,  and  careful  what  they  assert ;  puts 
them  upon  exactness  in  every  circumstance :  and  circumstances  are 
often  very  material  things.     Even  the  good  might  be  too  negligent 
and  the  bad  would  frequently  have  no  concern  at  all,  about  tteir 
words,  if  it  were  not  for  the  solemnity  of  this  religious  act" 

The  chief  arguments  brought  against  oaths,  however,  are  founded 
on  their  abuses.     One  of  the  greatest  of  these  is  the  investing  oaths 
with  a  conclusive  effect,  — where  the  law  announces  to  a  person  whose 
life,  liberty,  or  property  is  in  jeopardy,  that  in  order  to  save  it  he 
has  only  to  swear  to  a  certain  indicated  fact     This  was  precisely 
the  case  of  the  wager  of  law  anciently  used  in  England  (a),  and  the 
system  of  pui^tion  under  the  canon  law  (6).     So,  in  the  civil  law, 
either  of  the  litigant  parties  might  in  many  cases  tender  an  oath, 
called  the  "  decisory  oath,"  to  the  other ;  who  was  bound,  under  peril 
of  losing  his  cause,  either  to  take  it,  in  which  case  he  obtained  judg- 
ment without  further  trouble,  or  refer  it  back  to  his  adversary,  who 
then  refused  it  at  the  like  peril,  or  took  it  with  the  like  prospect  of 
advantage.    The  judge  also  (be  it  remembered  there  was  no  jury) 
had  a  discretionary  power  of  deciding  doubtful  cases  by  means  of 

(x)  Cod.  Ub.  4,  tit  1,  L  2.  (a)  8  Blackst.  Comm.  341. 

(y)  Bentb.  Jud.  Ev.  bk.  2,  ch.  6.  (b)  Devot.  Inst  Canon,  lib.  8,  tit  9, 

(z)  Arcbbisbop  Seeker,  as  cited  in  Ram  §  26,  not.  8;  4  Blackst.  Comm.  868. 
on  Facts,  211,  212. 
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.u      n^A  t>,P  "  8UDt)letory  oath,"  administered  by  bim  to 

'".t;^£  (t  wl'tUnce  tL  these,  one  of  the  greatest 
.,r  of  the  parties  W-     >  ^^^^^  ^j^^    ^^^^1 

;ni  authorities,  who  to  the  learning  oi     j  ,^ .  .,  t  ^oyld 

,  ,: .«.  of  a  iud^re,  expressed  himself  as  follows  (d) .     i  woma 

Te   udJs  t^  be  ^ther  sparing  in  the  use  of  these  precau- 
...  he  judges  w  ^^^  ^^  .^^      ^  ^^^3  „^t 

:^^;  f  o^ron  Ta'a  i  to  prevent  his  demanding  what  ^ 
; r;:htn.°or  disputing  the  payment  of  wh.t  he  owes;  and  a 
honest  man  is  not  afraid  of  incurring  the  guilt  of  F^'^'-y-  ^" 
isro?  my  profession  for  more  than  forty  yeai^,  I  have  often 
-  '^^"^^^'^  ,  ^  ^  J  A  1  Live  not  more  than  twice  known  a 
.  U.  oath  f  f«";^ ;'^;^^,4';;:j:lr  from  persisting  in  what 
.:ty  restained  ^yj^^^^^,  '  t  abuse  of  oaths  is  their  fre- 
•lad  before  asserted.      Anotner  ^i«at  ^^^v^rlpd  pverv 

V    ^..w  fL  qvstem  of  wholesale  swearing  pervaclea  every 
■::!u'eTdi:^'ni  tSuonof  this  country:  it  was  observed,  "a 
v-;!  t  annot  travel  regularly  from  the  ship  to  tbe  — er 
.uWut  cting  half  a  dozen  oaths  at  the  least    W  ^  ^^^^  n^^^^^^^ 
■,v.  „..  common  than  for  persons  to  go  before  "^y-^''^-;;';^. 
..;.  voluntary  oaths,  on  the  most  trivial  occasions^    !^^'\tv Ive 
..',3  befo.  justices  of  the  peace  in  matters  -herein  tbey  ha  e 
...  i-nsaiction  is  prohibited  by  the  Statutory  ^f -^^^°"J  ^f  • 
Kio  (/).  which   statute  substitutes  a  declaration  for  an  oath  in 
:n,.nv  proceedings  of  an  extrajudicial  nature  {g). 

§00  Another  security  for  the  truth  ^^ .  «-f ^"'^ ^"f ,  ^t^  ^y 
t..;  action  of  fraud  and  perjury,  consists  in  the  ««*-^  •;]^™^^^^^^^ 
1.x  ot  prescribed  forms,  to  be  observed  when  pi^appomted  evidence 
B  o,npWed.  Of  these  the  principal  and  -^^%-^^'^^^^^^ 
.'.rived  from  the  use  of  writing.    The  superiority  m  permanence. 


('•)  See  on  the  subject  of  these  oaths, 

H  Hb.  12,  tit.   2;  Cod.  lib.  1,  tit.  1; 

''  "Jiat,  Lois  Civiles,  part.  1,  Uv.  3,  tit.  6, 

'  ^  6;  1  Ev.  Poth.  Oblig.  part.  4,  ch.  3, 

I.  4 ;  Bonuier.  Traite  des  Preuves, 
•1  335-37S,  2d  ed.;   Calvin,  Lexic.  Ju- 

-  voc.  "Juramentum,"  et  "Jurisjur. 
'  >'h";  Devot.  Inst  Canon,  lib.  3,  tit.  9, 
li  --J  d  seq. 

•i)  1  Ev.  Poth.  §  831.  With  the  ex- 
^  I'Uon  of  those  cases  in  which  a  defend- 
ii't  was  allowed  to  wager  his  law,  abolished 
^7  3  «t  4  Will.  4,  c.  42,  the  common  law 

'}  Fiigland,  as  is  well  known,  always  re- 

i  wd  tlic  decisory  and  snppletory  oftths  of 


the  civilians.     In  France  the  decisory  oath 
is  not  allowed  in  criminal  cases;  Bonnier, 
Traite  des  Preuves,  §  342,   2d  ed..  who 
says,  §  360,  that  its  use  in  such  cases  may 
be  considered  as  having  completely  disap- 
peared among  modern  nations.     Both  m 
France  and  by  the  modem  canon  law,  the 
^pphtary  mth  is  confined  to  civil  ca^es. 
Id.  §  378,  and  Devot.  Inst.  Canon,  lib.  6, 

^'^'(!)  Paky'8  Moral  and  Political  Philos- 
ophy, bk.  3,  pt  1.  ch.  16. 

(/)  5  &  6  Will.  4,  c.  62,  8.  13. 

(g)  As  to  promissory  oaths,  see  81  &  32 

Vict.  c.  72. 
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and  in  many  respects  in  trastworthineaa,  of  Tiitten  over 
proofs,  must  have  beeo  uoticed  from  the  earlisst  times, - 
audita  pent;  litem  scripta  manet"  The  false  relations  o 
sever  took  place ;  and,  even  in  the  case  of  real  transactto 
decayed  memories,  the  imperfect  recollections  and  wilful  mi 
sentations  of  witnesses;  added  to  the  certainty  of  the  ezti 
sooner  or  later,  of  the  primary  source  of  evidence  by  tbeii 
all  show  the  wisdom  of  providing  some  better,  or  at  leaa 
lasting,  mode  of  proof  for  matters  which  are  susceptible  of 
are  in  themselves  of  sufficient  consequence  to  overbalas 
trouble  and  expense  of  its  attainment.  "La  force  des  preni 
^crit,"  says  Domat  (h),  "  consiste  en  ce  qne  les  hommes  soi 
venus  de  conserver  par  I'^riture  le  souvenir  des  cboses  qui 
pass^es,  et  dont  ils  ont  voulu  faire  subsister  la  m^moire,  soi 
s'en  faire  des  t^les,  ou  pour  y  avoir  une  preuve  perp^tuellc 
v^rit^  de  ce  qu'on  ^criL  Ainai,  ou  ^ctit  les  Conventions,  poi 
server  la  mrimoire  de  ce  qu'on  s'est  present  en  contractanl^  e 
se  faire  une  loi  fixe  et  immuable  de  ce  qui  a  6t6  convenu. 
on  6cnt  les  Testamens,  pour  faire  subsister  le  souvenir  de  ( 
ordonn^  celui  qui  avait  le  droit  de  disposer  de  ses  biens,  et  e 
une  r^le  k  son  h^ritier  et  k  sea  Mgatairea.  Ainsi,  oq  ^crit  1( 
tences,  lea  Arrets,  les  Edits,  les  Ordonnances,  et  tout  ce  qui  da 
lieu  de  titre  on  de  loi.  Ainsi,  on  ^crit  dans  lea  Begistres  pub 
Manages,  les  BaptSmes,  les  actes  qui  doivent  dtre  insinu^; 
&it  d'autres  semblables  registres,  pour  avoir  nn  d^pdt  pn 
perp^tuel  de  la  v^rit^  des  actes  qu'on  y  enregistre.  .  .  .  ■ 
conserve  invariablement  ce  qu'on  y  confie,  et  il  exprime  riD< 
des  peisonnes  par  leur  propre  t^moignage."  In  eccordano 
these  principles,  the  policy  of  the  common  law  of  England  re 
that  the  proceedings  of  Parliament  and  the  higher  courts  of  j 
and  some  other  public  matters  of  great  weight  and  importanct 
be  preserved  in  written  records ;  and  that  many  acts,  even  < 
private  individuals,  must  be  done  by  deed  or  writing.  Tba8,tl 
or  transfer  of  a  ship,  or  of  any  share  therein,  must  be  by  wriH 
So,  the  sale  or  assignment  of  a  copyright  must  be  by  writi 
So,  a  lease  of  any  tenements  or  hereditaments,  for  a  tenn  of 
than  three  years,  must  be  by  deed  (/).     So,  the  promise  of  a  ' 

(h)  Domat,  Lois  Civile*,  part,  1,  Ut.  8,  (t)  6  ft  6  VIrt.  c  4B;  8  »  1  '^ 

tit  6,  wet.   2.     See  infra,  bk.  2,  pt  8,  e.  16;  8  Ann.  e.  9. 
ch.  1.  (I)  8  *  e  Vict.  c.  108,  ».  S;  M 

(0  17  k  18  Vict  0.  104,  s.  GS.  «.  S,  n.  1,  2. 
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r  o  pay  a  debt  barred  by  the  Statute  of  Limitations,  is  void  unless 
.±  be  made   in  writing,  and  be  signed  by  the  party  chargeable 
tl^ereon  (m).     So,  by  the  celebrated  statute  29  Car.  2,  c.  3,  —  com- 
monly called  "The  Statute  of  Frauds,"  —  any  special  promise  by 
an  executor  or  administrator  to  answer  damages  out  of  his  own 
estate;  or  any  special  promise  by  one  person  to  answer  for  the 
<iebt,  default,  or  miscarriages  of  another ;  or  any  agreement  made  by 
liny  person  upon  consideration  of  marriage ;  or  any  contract  or  sale 
ijf  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concem- 
Lng  them ;  or  any  agreement  that  is  not  to  be  performed  within  the 
^)ace  of  one  year  from  the  making  thereof,  —  must  be  proved  by 
tsome  memorandum  or  note  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  by  some  other  person  thereunto  by  him  law- 
fuUy  authorized  (n).      And  by  the  same  statute  it  is  further  en- 
acted (o),  that  "no  contract  for  the  sale  of  any  goods,  wares,  or 
TnercWndises,  for  the  price  of  lOL  sterling,  or  upwards,  shall  be 
allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain  or  in  part  of  payment,  or  that  some  note  or 
mez22orandum  in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
iawfuUy  authorized."     In  many  cases  also  certain  forms  are  super- 
added to  writing.     Thus,  it  is  of  the  essence,  of  a  deed  that  it  be 
sealed  and  delivered  (p) :  and  by  the  7  Will.  4  &  1  Vict  c.  26,  s.  9 
(explained  by  15  &  16  Vict.  c.  24),  a  will  must  be  in  writing,  and 
executed  by  being  signed  at  the  foot  or  end  thereof  by  the  testator, 
iijr  by  some  other  person  in  his  presence  and  by  his  direction  ;  and 
such  signature  must  be  made  or  acknowledged  by  the  testator  in 
tlie  presence  of  two  or  more  witnesses,  present  at  the  same  time ; 
and  such  witnesses  must  attest  and  subscribe  the  will  in  the  pres- 
ence of  the  testator.     Nor  are  provisions  such  as  these  in  any  way 
peculiar  to  our  law ;  for  the  Jews,  the  Eomans,  and  the  Anglo- 
Saxons  had,  and  most  modem  nations  have,  their  preappointed  evi- 
dence ;  —  requiring  certain  acts  to  be  done  by  writing  or  in  some 
particular  way  (^). 


{m)  9  Geo.  4,  c  14,  B.  1. 

(n)  S<»ct.  4. 

(o)  Sect.  16  (marked  17  in  the  ordi- 
nary copies). 

fp)  2  BlackRt.  Coinin.  805,  806  ;  Finch, 
Com.  Laws,  24  a. 


{q)  See  a  variety  of  instances  collected 
in  Greenleaf's  Law  of  Evidence,  vol.  1, 
§  262,  note  (1),  7th  ed.  And  for  the 
French  law,  see  Bonnier,  Traits  des 
Preuves,  part  2,  liv.  2,  2d  ed. 
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§  61.  As  a  general  rule,  when  the  law  prescribes  forms  for  pre- 
appointed evidence,  the  non-compliance  with  them  is  fatal  to  the 
transaction,  and  the  whole  becomes  a  nullity.      "Non  obsenrata 
forma  infertur  adnullatio  actus  "  (r).     "  Forma  legalis,  forma  essen- 
tialis  "  (s).     ''  Solemnitates  legis  sunt  observandse  "  (Q.      Bentham 
recommends  that  this  should  be  reversed,  and  that  pointed  suspi* 
cion,  not  nullification,  should  be  the  result  {u) ;  but  he  admits  that 
nullification  is  just  in  certain  cases  (a;).     It  is  impossible  to  deny 
that  the  principle  under  consideration  may  be,  and  often  has  been, 
extended  beyond  the  limits  alike  of  usefulness  and  propriety;  and 
the  truth  and  good  sense  of  the  entire  matter  seem  contained  in 
the  following  observations  of  Sir  W.  D.  Evans  (y).     **  The  inter- 
est of  society  is  greatly  promoted  by  establishing  authentic  criteria 
of  judicial  certainty,  so  far  as  this  object  can  be  effectuated  without 
materially  interfering   with    the    claims  of   general   convenience. 
Where  the  acts  which  may  become  the  subject  of  examination  wiU 
admit  of  deliberate  preparation,  and  the  purposes  of  them  evince 
the  propriety  of  a  formal  memorial  of  their  occurrence,  more  espe- 
cially when  they  are  from  their  nature  subject  to  error  and  misrep- 
resentation, it  is  reasonable  to  expect  that  those  who  are  interested 
in  their  preservation  should  provide  for  it  in  a  manner  previously 
regulated  and  established,  or  that,  in  case  of  neglect,  their  particular 
interest  should  be  deemed  subordinate  to  the  great  purposes  of  gen- 
eral certainty.    But  it  is  also  certain  that  this  system  of  precaution 
may  be  carried  too  far,  by  the  exaction  of  formalities,  cumbersome 
and  inconvenient  to  the  general  intercourse  of  civil  transactions ; 
the  special  application  of  these  principles  must  be  chiefly  governed 
by  municipal  regulations  :  but,  as  a  general  observation,  it  is  evident 
that  the  great  excellence  of  any  particular  system  must  consist  in 
requiring  as  much  certainty  and  regularity  as  is  consistent  with  gen 
eral  convenience,  and  in  admitting  as  much  latitude  to  private  con- 
venience as  is  consistent  with  general  certainty  and  regularity.     It 
may  be  added,  that  for  these  purposes  every  regulation  should  be 
attended  with  the  most  indisputable  perspicuity;  and  that  the  estab- 
lished forms  should  be  cautiously  preserved  from  any  intricacy  or 


(r)  6  Co.  4  a;  12  Co.  7.  The  same 
holds  in  the  French  law.  See  Bonnier, 
Traits  des  PreuTes,  §  418,  2d  ed. ;  Domat, 
part  1,  liv.  8,  tit.  6,  8.  2,  §  vi. 

(a)  10  Co.  100  a. 


(/)  Jenk.  Cent  1,  Caa.  22,  and  Cent  S, 
Cas.  45. 
{u)  2  Benth.  Jud.  Ev.  467,  487,  618. 
{x)  Id.  470. 
\y)  2  £v.  Foth.  142. 
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Strictness  that  may  tend  to  perplex  and  embarrass  the  subjects 
which  they  were  designed  to  elucidate,  and  to  endanger  and  destroy 
the  substance  which  they  were  instituted  to  defend." 

§  62.  Another  plan,  resorted  to  by  the  laws  of  most  nations  for 
guarding  against  misdecisions,  consists  in  the  repudiation  as  wit- 
nesses of  persons  whose  testimony,  either  from  personal  interest  in 
the  matter  in  dispute,  or  other  visible  cause,  seems  likely  to  prove 
untrustworthy.^  This  is  the  recusatio  testis  of  the  civilians,  as  dis- 
tinguished from  the  recusatio  jitdicis,  or  challenge  of  the  judge, 
and  in  our  law  is  called  "  The  Incompetency  of  Witnesses."  Its 
poUcy  however  has  been  seriously  doubted,  even  fiercely  attacked, 
in  modem  times ;  and  much  has  been  said  and  written  on  both 
sides  of  the  question  (z).  Perhaps  the  true  view  of  this  matter  is 
that  the  principle  of  repudiation  should,  at  least  in  general,  be  con- 
fined to  preappointed  evidence.  There  is  a  great  difference  between 
the  rejection  of  evidence,  and  the  rejection  of  witnesses.  Evidence 
may  fairly  be  rejected  when  it  is  so  remote  that  to  allow  tribunals 
to  act  on  it  would  invest  them  with  dangerous  or  unconstitutional 
power ;  or  when,  being  derivative  instead  of  original,  its  very  pro- 
duction carries  the  impress  of  a  fraudulent  suppression  of  better  evi- 
dence ;  or  when  its  disclosure  would  be  against  public  policy.  But 
the  testimony  of  casual  witnesses  to  a  fact,  i.  e.  of  persons  who  have 
incidentally  witnessed  it,  comes  under  none  of  these  heads.  Such 
witnesses  are  the  original  depositaries  of  the  evidence ;  and  in  many 
cases  the  exclusion  of  their  testimony  would  be  to  exclude  all  attain- 
able evidence  on  the  question  in  dispute,  and  to  oflfer,  by  impunity, 
a  {nemium  to  dishonesty,  fraud,  and  crime.  If  it  be  said  that, 
owing  to  personal  interest  in  the  matter  in  question,  unsoundness  of 
mind,  deficiency  of  religion,  antecedent  misconduct,  &c.,  their  evi- 
dence is  likely  to  prove  unsafe,  the  answer  is,  that  any  line  drawn 
on  this  subject  must  necessarily  be  in  the  highest  degree  arbitrary. 
It  is  impossible  to  enumerate,  a  priori,  the  causes  which  may  distort 
or  bias  the  minds  of  men  to  misstate  or  pervert  the  truth,  or  to 
estimate  the  weight  of  each  of  these  causes  in  each  individual  case 
or  with  each  particular  person.  But  it  is  very  different  with  pre- 
appointed evidence,  where  parties  have  the  power  to  select  their  own 

(:)  vSee  Benth.  Jud.  Ev.  vol.  1,  pp.  8,  5£h  ed.  ;  Ph.  &  Am.  Ev.  43-45  ;  Bon- 
151,  152  ;  vol.  2,  pp.  641,  542,  543,  and  nier,  Traite  des  Preuves,  §§  225  et  acq., 
^^  9,  pt.  3  ;   TajrU  Ev.  §§  1210  et  aeq.,     275  ei  seq,,  2d  ed- 


1  See  §  134,  n.  1,  infra. 
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witnesses.  To  snch  parties  the  law  may  fairly  say,  *'  Yon  shall  for 
this  purpose  select  persons  who,  from  their  station^  occupation,  or 
habits,  are  likely  to  be  of  more  than  ordinary  intelligence,  knowledge, 
or  trustworthiness :  if  you  do  not,  you  must  take  the  consequences." 
All  this  seems  a  natural  and  just  development  of  the  great  principle, 
—  in  the  English  law  a  fundamental  one,  —  that  requires  the  best 
evidence  to  be  given,  and  is  further  recommended  by  being  rarely 
productive  of  injury  or  inconvenience  (a). 

§  63.  But  whatever  the  real  value  of  this  plan  for  securing  the 
trustworthiness  of  evidence,  its  abuses  have  been  enormous.  In  the 
civil  and  canon  laws,  the  list  of  persons  liable  to  be  rejected  as 
incompetent  to  bear  testimony  was  so  laige,  that,  if  the  rules  of 
exclusion  had  not  been  qualified  or  evaded,  it  is  difficult  to  see  how, 
even  with  the  interrogation  of  parties  and  the  perilous  aid  of  the 
decisory  and  suppletory  oaths,  justice  could  have  been  administered 
at  all  (&).  And  these  veiy  qualifications  and  evasions  gave  rise  to  a 
still  greater  evil,  which  shall  be  noticed  presently  (c).  In  some 
instances  entire  classes  were  rejected,  not  from  any  distrust  of  their 
veracity,  but  as  a  punishment  for  ofiTences,  or  with  the  view  of  affix- 
ing a  stigma  on  religious  or  political  opinions.  The  strongest  illus- 
tration of  this  is  to  be  found  in  the  celebrated  constitution  of  the 
Greek  Emperor :  by  which  Pagans,  Manichseans,  and  members  of 
some  other  sects,  were  disqualified  from  giving  evidence  under  any 
circumstances ;  while  heretics  and  Jews  were  only  allowed  to  do  so 
in  causes  in  which  heretics  or  Jews  were  parties,  and,  except  in 
some  peculiar  cases  from  necessity,  could  not  bear  testimony  against 
orthodox  Christians  (d).  Similar  principles  prevailed  in  the  canon 
law  (e),  which  also,  as  might  have  been  expected,  rejected  the  evi- 
dence of  excommunicated  persons,  at  least  when  tendered  against 
such  as  were  orthodox  (/).  Even  whole  races  and  nations  have 
occasionally  been  brought  within  the  pale  of  exclusion ;  as  in  some 
parts  of  the  West  Indies  (g),  and  some  of  the  United  States  of 


(a)  See  on  this  subject,  bk.  1,  pt  1,  and  plicated  system  established  in  Enrope 

bk.  8,  pt.  2.  chiefly  the  work  of  the  middle  ages. 

{b)  See  Dig.  lib.  22,  tit.  5  ;  Cod.  lib.  4,  (c)  See  infra,   §  74. 

tit.  20;  Huberua,  Prol.  Jur.  Civ.  lib.  22,  (d)  Cod.  HK  1,  tit  6, 1.  21. 

tit.  5 ;  Heinec.  ad  Pand.  pars  4,  §§  1S6-  (e)  Lancel.   Inst.  Jur.  Can.  lib.  3,  tit 

140;  Devot  Inst.  Canon,  lib.  8,  tit  9,  14,  §  19  ;  Ayl.  Par.  Jur.  Can.  Angl.  448  ; 

§§  18  et  seq.,  5th  ed. ;  Decret  Greg.  IX.  Devot  Inst.  Canon,  lib.  8,  tit  9,  {  18. 

lib.  %  tit.  20.     Bonnier,  in  his  Traits  des  (/)  Lancel.  in  toe,  cU, 

Preuves,  §§  225  et  aeq.,  considers  that  the  (g)  Browne's  Civil  Law,  vol.  1,  p.  107» 

positive  rejection  of  witnesses  was  rare  in  note,  2d  ed. ;  Shephard's  Colonial  Px»e- 

the  ancient  Roman  kw,  and  that  the  com-  tice  of  St.  Vincent,  69,  70. 
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America  (A),  where  the  evidence  of  a  negro  slave  was  not  receivable 
against  a  free  person  ;  and  in  India,  where  that  of  a  Hindoo  seems 
not  tx)  have  been  receivable  against  a  Mohammedan  (i).  The  follow- 
ing law  of  the  State  of  Alabama,  passed  so  late  as  1852,  carried  the 
matter  much  farther :  **  Negroes,  mulattoes,  Indians,  and  all  persons 
of  mLxed  blood,  descended  from  negro  or  Indian  ancestors,  to  the 
third  generation  included,  though  one  ancestor  of  each  generation 
may  have  been  a  white  person,  whether  bond  or  free,  cannot  be  a 
witness  in  any  cause,  civil  or  criminal,  except  for  or  against  each 
other ''  (^•).  Although  the  English  law  never  went  so  far  in  this 
respect  as  those  of  most  other  countries,  yet  even  among  us  the 
number  of  grounds  of  incompetency  to  give  evidence  was  formerly 
very  considerable.  They  have  been  much  reduced  in  modern  times, 
by  the  decisions  of  the  judges  and  the  interference  of  the  legisla- 
ture (Z). 

§  64  One  of  the  strangest  and  most  absurd  applications  of  this 
principle  was  the  rejecting,  or  at  least  regarding  with  suspicion,  the 
testimony  of  women  as  compared  with  that  of  men.  The  following 
law  is  attributed  to  Moses  by  Josephus:  **Let  the  testimony  of 
women  not  be  received  on  account  of  the  levity  and  audacity  of  their 
sex"  {711)  ;  —  a  law  which  looks  apocryphal  (n),  but  which  even  if  gen- 
uine could  not  have  been  of  universal  application  (p).  The  Hindoo 
code,  it  appears,  rejected  their  evidence  generally,  if  not  absolutely (jp) ; 


(h)  Appleton  on  Evidence,  App.  271, 
275,  276,  277,  278. 

(t)  See  Arbuthnot's  Reports  of  the 
Foiij(lan»e  Udalut,  p.  1,  and  Preface,  p. 
xxiii.;  Goodeve,  Evid.  113. 

{k)  Appleton,  Evid.,  App.  275,  276. 

(l)  On  the  subject  of  the  incompetency 
of  witiie.sses,  see  bk.  1.  pt.  2,  and  bk.  2, 
pt,  1,  ch.  2. 

(m)  Joseph.  Antiq.  Judaic,  lib.  i, 
tu  8,  No.  15.  Fwaucww  8i  fi^  i<mt 
naprvpidt  ith  KOv^^TJira  Kol  Opduros  rov 
7«Vowt  avTwr. 

{«)  Indejiendently  of  the  inspiration  of 
the  IVntatcuch,  and  its  significant  silence 
on  the  subject,  the  style  of  this  law  is 
widely  different  from  that  of  Moses. 

[o)  There  is  at  least  one  instance  in  the 
Pt-ntateuch,  where  the  evidence  of  a  woman 
was  receivable,  and  this  even  in  a  capital 
f<i^  :  *Mf  a  man  have  a  stubborn  and  re- 
l-ellious  son,  which  will  not  obey  the  voice 


of  his  father,  or  the  voice  of  his  mother, 
and  that,  when  they  have  chastened  him, 
will  not  hearken  unto  them  :  then  shall  his 
father  and  his  mother  lay  hold  on  him, 
and  bring  him  out  unto  the  elders  of  his 
city,  and  unto  the  gate  of  his  place  ;  and 
they  shall  say  unto  the  elders  of  his  city. 
This  our  son  is  stubborn  and  rebellious,  he 
will  not  obey  our  voice  ;  he  is  a  glutton 
and  a  drunkard.  And  all  the  men  of  his 
city  shall  stone  him  with  atones,  that  he 
die  :  so  shalt  thou  put  evil  away  from 
among  you  ;  and  all  Israel  shall  hear,  and 
fear."  Deut.  xxi.  18-21.  Solomon  also, 
in  his  celebrated  judgment,  1  Kinc^s  iii. 
16  et  seq.f  seems  to  have  made  no  difficulty 
about  receiving  the  statements  of  the  two 
women. 

(p)  See  Translation  of  Pootee,  ch.  8,  s. 
8,  in  Halhed*s  Code  of  Gentoo  Laws,  and 
Goodeve,  Evid.  87. 
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as  likewise  did  the  Mohammedan  law,  in  chai^ges  of  adultery,  and  in 
some  other  instances  (2).  Nor  were  these  merely  Asiatic  views. 
The  law  of  ancient  Bome,  while  admitting  their  testimony  in  general, 
refused  it  in  certain  cases  (r).  The  civil  and  canon  laws  of  mediaeval 
Europe  seem  to  have  carried  the  exclusion  much  farther  (s).  Mas- 
cardus  (t)  says,  "  Feminis  plerumque  omnino  non  creditur,  ob  id 
duntaxat,  qucd  sunt  feminse,  quse  ut  plurimum  solent  esse  fraudu- 
lentse,  fallaces,  et  dolosse";  and  Lancelottus,  in  his  Institutiones  Juris 
Canonici  (u),  lays  down  in  the  most  distinct  terms,  that  women  can- 
not in  general  be  witnesses,  citing  the  language  of  Virgil,  "  Varium 
et  mutabile  semper  femina "  (x),  —  not  the  only  instance  in  which 
poetry  has  been  invoked  to  justify  maxims  and  laws  indefensible  by 
reason.  That  these  rules  were  plastic  enough,  like  the  other  rules 
of  those  systems,  so  as  to  admit  many  exceptions,  may  easily  be 
conceived  (y) ;  but  the  following  extract  from  the  work  of  an  able 
French  jurist  of  our  time  shows  how  long  the  principle  held  its 
ground  on  the  Continent  (z).  "  After  women  had  been  admitted  to 
bear  testimony  by  an  ordinance  of  Charles  VI."  (of  France),  "  of  the 
15th  Nov.,  1394,  it  was  long  before  their  evidence  was  considered 
equivalent  to  that  of  a  man.  Bruneau,  although  a  contemporaiy  of 
Mde.  de  S^vign^,  did  not  scruple  to  write,  in  1686,  that  the  deposi- 
tion of  three  women  was  only  equal  to  that  of  two  men.  At  Berne 
so  late  as  1821,  in  the  Canton  of  Vaud  so  late  as  1824,  the  testi- 
mony of  two  women  was  required  to  counterbalance  that  of  one 
man.  We  will  say  nothing  of  the  minor  distinctions  with  which  the 
system  was  complicated,  such,  for  instance,  as  the  principle  that  a 
virgin  was  entitled  to  greater  credit  than  a  widow,  —  maffis  crtdUur 
virgini  quam  vidTice"  In  the  edition  of  the  Institutiones  Canonicse 
of  Devotus  (a),  published  at  Paris  in  1852,  it  is  distinctly  stated  that, 
except  in  a  few  peculiar  instances,  women  are  not  competent  wit- 
nesses in  criminal  cases.  In  Scotland  also,  until  the  beginning  of  the 
eighteenth  century,  sex  was  a  cause  of  exclusion  from  the  witness-box, 

(q)  See  Gibbon's  History  of  the  Decline  Causa  38,  Qusst.  5,  c.  17.    See  also  Heinec. 

and  FaU  of  the  Roman  Empire,  ch.  50  ;  ad  Pand.  pars  4,  §  127  (2). 

Hamilton's  Translation  of  Hed&ya,  voL  1,  (0  Mascardus    de    Prob.   Concl.   76S, 

p.  882 ;  Macnaghten's  Moohnmmedan  Law,  NN.  2,  8. 

77  ;  and  Arbathnot's  Reports  of  the  Fouj-  (1^)  Lib.  8,  tit.  14,  §§  14  and  15. 

daree  Udalat,  p.  8.  (x)  Mn,  iv.  669,  570. 

(r)  Dig.  lib.  22,  tit  5,  1.  18.  (y)  See  Mascard.  in  loc.  eU, 

{s)   Mascard.   de  Prob.   Concl.   763—  (2)  Bonnier,  Traits  des  Preures,  §  24S» 

765  ;  Lancel.  Inst  Jur.  Can.  lib.  8,  tit  14,  2d  ed. 

§S  14  and  15  ;  Decret  Gratian.   pars  2,  (a)  Lib.  8,  tit  9,  §  14. 
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ia  the  great  majority  of  instances  (5).  Even  our  old  English  lawyers 
occasionally  rejected  the  evidence  of  women,  on  the  ground  that  they 
are  frail  (c) ;  Sir  Edward  Coke  (rf),  in  the  reign  of  Charles  L,  with- 
out a  single  note  of  dissent  or  disapprobation,  writes  thus:  ''In 
some  cases  women  are  by  law  wholly  excluded  to  bear  testimony ; 
as  to  prove  a  man  to  be  a  villein  (e),  —  mtUieres  ad  probationem  status 
hominis  admitti  mm  debent,*'  It  seems  also  that  in  very  early  times 
their  testimony  was  insufficient  to  prove  issue  bom  alive,  so  as  to 
entitle  a  man  to  be  tenant  by  the  curtesy  (/);  neither  could  they 
prove  the  summons  of  jurors  in  an  assize  {g), 

§  65.  One  of  the  most  obvious  modes  of  guarding  against  mis- 
decision  consists  in  the  exacting  a  certain  number  of  witnesses  or 
other  media  of  proof.^  The  advantage  of  a  plurality  of  witnesses 
consists  in  this,  that  a  false  story  runs  great  risk  of  being  detected 
by  discrepancies  in  their  testimony,  especially  if  they  are  questioned 
skiKully  and  out  of  the  hearing  of  each  other  (A).  But,  however 
salutary  such  a  rule  may  be  in  countries  where  mendacity  and  per- 
jury are  so  common  and  notorious  as  scarcely  to  be  looked  upon  as 
crimes  (t),  and  everywhere  in  some  cases  of  a  serious  and  peculiar 
nature,  it  is  certainly  not  based  on  any  principle  of  general  juris- 
prudence, and  wherever  so  considered  has  brought  immense  evils  in 
its  train  (k). 

(b)  Hume,  Crim.  Law  of  Scotland,  YoL  conntriefl,"  says  Bentham,  8  Jud.  Er. 
2,  pp.  S39,  340 ;  Burnett,  Crirn.  Law  of  168,  169,  '*  there  bare  been  said  to  exist  a 
Scotland,  S8S-390 ;  20  How.  St.  Tr.  ii,  sort  of  bouses-of-call,  or  register-offices, 
note.  for  a  sort  of  witnesses  of  all  work,  as  in 

(c)  Fitch.  Abr.  ViUenage,  pi.  87;  Bro.  London  for  domestic  servants  and  work- 
Abr.  Teatmoignes,  pi.  30.  men  in  different  lines,  and  in  some  parts 

(d)  Co.  Litt  6  b.  of  Italy  for  assassins.     Ireland,   whether 
(<)  Ace  Fitzb.  Abr.  Villenage,  pi.  37 ;    in  jest  or  in  earnest,  was  at  one  time  noted 

Bro.  Abr.  Testmoignes,  pL  30,  who  refers  for  breeding  a  class  of  witnesses,  known 

to  a  ease  in  the  13  £dw.  I. ;  Britton,  c  31.  for  trading  ones  by  a  symbol  of  their 

See,  howerer,  the  case  on  the  eyre  of  York,  trade,  straws  sticking  out  of  their  shoes. 

in  the  13  Hen.  IIL,  cited  by  Fitzh.  Vil-  Under  the  Turkish  government,  it  seems 

lenage,  pL  43.  generally  understood  that  the  trade  of  tes- 

(/)  See    Haigrave's   Co.   Litt.   29  b,  timony  exists  upon  a  footing  at  least  as 

note  6.  flourishing  as  that  of  any  other  branch  of 

l9)  Co.  Litt  158  b.  trade."    The  morals  of  mediaeval  Europe 

(h)  A  celebrated   application  of  this  are  well  known  to  have  been  very  low  on 

principle  is  to  be  found  in  the  story  of  this  subject ;  and  all  accounts  agree  in 

SuBannah  and  the  Elders,  in  the  Apoc-  describing  hardened  peijury  as  still  rife 

rypha.  throughout  the  East     As  to  India  see 

(t)  See  the  picture  drawn  by  Cicero,  in  Goodeve,  Evid.  238. 
bia  oration  for  Flaccus,  of  the  profligacy         {k)  See  tn/ra,  §§  69  e<  teq, 
of  the  Greeks  in  this  respect    **  In  some 

^  See  §  596,  n.  1,  in/m. 
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§  66.  The  law  of  Moses  Id  certain  criminal  cases,  and  the  G# 
Testament  in  certain  ecclesiastical  matters,  require  two  witanea; 
whence  the  civilians  and  canonists  (the  latter  at  least)  liifeiied  a 
divine  command  to  exact  that  number  in  all  cases,  both  dvil  and 
criminal  (T).  The  text  of  the  Imperial  Code  is  positive :  "  Manifeste 
sancimus,  ut  uniua  omniuo  testis  responsio  non  audiatnr,  etiain^ 
pneclarEe  curiie  honore  pnefulgeat  (m) :  Sola  testatione  pn]iatam,iiec 
aliis  legitimis  adminiculia  causam  approbatam,  niillius  esse  momeD^ 
certum  est*'(n).  And  that  of  the  Decretals  runs  thus(o):  "licet 
qiuedam  siut  causte  que  plurea  quam  duos  exigant  testes,  nulla  est 
tamen  cansn,  qux  unius  testimonio  (quamvls  legitimo)  termiitetiiT.' 
Sometimes  even  this  was  insufficient.  Five  witnesses  were  leqoired 
by  the  imperial  law  to  prove  certain  payments  {p) ;  the  caDOa  U< 
occasionally  reqnired  five,  seven,  or  more  witnesses  to  make  fall 
proof  (j);  and  the  number  made  necessary  on  criminal  chu^ 
brought  against  persons  in  office  in  the  Church,  is  almost  incred- 
ible (r).  By  the  law  of  Mohammed,  a  woman  could  not  be  cod- 
Ticted  of  adultery  unless  on  the  testimony  of  four  male  witne89es(t}; 

(/)  See  infra,  bk.  S,  pt.  3,  ch.  10.  to,  nor  have  we  been  Me  to  luid  il ;  bntlx 
(m)  Cod.  lib.  4,  tit.  20,  1.  9,  J  1.  refera  to  the  2d  CouncU  of  RotDe,  inJn 
(n)  Cod.  lib.  *,  tit.  20,  I.  4.    Bonaier,  Sylrester,  as  given  in  the  Coadlli  at  Bi- 
in  his  Tniti  des  Preuret,  g  3'1>  3d  ed.,  niui,  toL  1,  pp.   31S  and  SIS,  Uw  itiinl 
•bu  sn  able  argament  to  show  that  this  chapter  of   which   containa    aa   bllon- 
. principle  waa  noteBtablisbedinthoRoinaii  "Non  damnabiCar  pneeal,  nisiinKpnt- 
jurisprndence  nntil  the  tine  of  the  Lower  ginta    dnobna,     neqne    pneml    anmiKi! 
Empire,  and  Lad  its  origin  in  the  consti-  a     quoquam    jodicabitar,     quoniui  1>" 
tntioD  of  ths  Emperor  Constantine,  Cod.  acriptom   eat :  Non  est  diacipulol  b>i[" 
lib.  4,  tit.  20,  L  9,  3  1,   vhicb  (Bonnier  magietnim.       rKsbjter    aatem,   nisi  in 
thinks)  converted  into  a  rnle  of  law  what  qnadnginta  qnatnor  testimonia  bixi  dim- 
had  preliouslj  been  laid  down  as  a  matter  nabitur.      Diaconaa  autem  cardiat  f^' 
of  advice  and  cantion.    See  ftirtlier  on  this  strictis  nrbii  Rom«,  nisi  in  triginta  Wi 
subject,  HuberuB,  Prtd.  Jur.  Civ.  111).  22,  non  condemnabitnr.      Snbdiaconna,  •nlj- 
tit.  3,  n.  2,  and  <nfra,  bV.  8,  pt.  2,  ch.  10.  thus,  eiorciato,  lector,  niai  (sicnt  scriphui 
(o)  Decretal.  Greg.  IX.  lib.  2,  tit.  20,  est)  in  septem  testimonia  (ilioa  et  uiormt 
c.  23.  habentes,   omnino  Christnra  pnediranM 
(;>)  Cod.  lib.  4,  tit  20,  1.  IS.  aieut  datur  myaCica  veritaa."     In  thi  l>n 
(q)  A;l.  Par.  Jar.  Can.  Angl.  444  ;  1  of  Hen.  I.  c,  5,  also,  there  ia  thii  punT- 
Greenl.  Ev.  j  260  a,  l>ote^  7lh  ed,  ;    Et-  "  Non   dampnetur   presnl   niii  in  l"i'- 
ansr.  Evans.  1  Boberts.  Eccl.  R.  ITl.  testibus;  neque  prr«nlBnn«Bi»aqiioiiO«" 
(r)  Fortescue,  in  his  Treatise  de  L^nd.  jndicetar.      Presbyter  cardinalia  nia  >^ 
leg.    Angl.   cap.   32   (written  before  the  iliiii,  teatibnsnondampnabitar ;  diacooxi 
Befomiation),  telU  na  of  a  "  lex  Genemlia  cardinalis  nisi  in  iivL  ;  Babdiatwo"  <* 
Concilii,  qm  cavetnr,  nt  non  niai  duodtcim  infra  nisi  in  vii,  ;  nee  major  in  Diim*"" 
teatjum  depoaitione  cardinales  de  crimini-  impetitione  dispereat" 
bna  convincantur."    Woterhoiise,   in  his  (a)  Gibbon's   History  of  the  Dfl*" 
Commentary  on  Fortescue,  p.  405,  says  he  and   Fall  of  the  Roman  Empire,  ^^ 
ia  not  aware  what  Conncil  is  here  alluded  Bee  also  Goodeve,  Evid.  113. 
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and  liis  successor  the  Caliph  Omar  decided,  with  reference  to  this 
law,  that  all  circumstantial  evidence,  however  proximate  and  con- 
vincing, was  of  no  avail,  and  that  the  four  male  witnesses  must  have 
witnessed  the  very  act  in  the  strictest  sense  of  the  word  (t), 

§  67.  But  since  evidence  may  be  circumstantial  as  well  as  direct, 
the  system  would  have  been  imperfect,  had  not  the  number  of  cir- 
cumstances requisite  for  conviction  been  defined  with  the  same 
logical  precision.  Three  presumptions  at  least  were  therefore  con- 
sidered necessary  by  certain  doctors  of  the  civil  law ;  unless  they 
were  extremely  Strang,  in  which  case  two  might  suffice  {u) ;  and  the 
Austrian  legislature,  by  a  law  passed  so  late  as  1833,  but  now  abol- 
ished, prohibited  in  general  all  condemnation  from  circumstances, 
unless  there  were  at  least  three.  The  climax  of  absurdity,  however, 
appears  in  the  code  which  until  recently  existed  in  Bavaria.  Hav- 
ing observed  that  inculpative  circumstances  are  of  three  kinds :  viz. 
antecedent  to  the  act,  as  preparations,  threats,  &c. ;  concomitant,  as  in 
case  of  homicide  a  weapon  of  the  accused  found  near  the  dead  body ; 
and  subsequent,  as  flight  from  justice,  attempt  to  suborn  witnesses, 
and  the  like ;  the  Bavarian  legislature  ordained  that  some  circum- 
stances belonging  to  each  class  must  be  proved  (x), 

§  68.  There  is  unquestionably  no  branch  of  jiirisprudence,  whose 
principles  have  been  so  much  abused  and  pushed  beyond  their  legiti- 
mate limits  as  judicial  proof,  especially  with  regard  to  its  exclusion- 
ary rules.  This  arises  partly  from  its  having  been  comparatively 
little  understood  in  former  times,  —  the  substantive  branches  of  law 
always  coming  to  perfection  before  the  adjective,  —  and  partly  from 
artificial  rules  of  evidence  being  found  an  excellent  shield  for  acts 
which  it  is  not  desired  to  suppress,  but  which  it  would  be  unsafe  or 
scandalous  to  legalize.  In  such  cases  the  prohibiting  the  act,  but 
requiring  for  the  establishment  of  it  evidence  so  peculiar,  either  in 
quantity  or  quality,  as  to  render  condemnation  practically  impos- 
sible, is  the  ready  device  of  corrupt  legislation. 

Some  abuses  of  judicial  evidence  have  been  alluded  to  in  the 
course  of  this  Introduction  ;  and  we  purpose  to  conclude  it  by  point- 

« 

ing  attention  to  two,  which,  owing  to  their  magnitude,  their  preva- 
lence, and  the  danger  under  which  all  tribimals,  especially  such 
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(0  Gibbon,  in  Joe.  statements  here  made  relative  to  the  laws 

(»)  Bonuier,  Traits  de§  Preures,  §  723,  of  Austria  and  Bavaria  are   taken  from 

^  ^-  Bonnier,  Traite  des  Preuves,  §§  723  and 

{')  It  is  right  to  mention,  that  the  727,  2d  ed. 
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lie  from  them,  deserve  putumlu 

its  origin  in  a  natural  tendenc;  of 
•a  round  on  ita^,  hy  assamiiig  the 
le  means  need  to  attain  it  As  om- 
s,  this  displays  itaclf  in  the  creatjon 
it  vera  mechanical  belief,  dependent 
of  evidence  in  some  given  niimbei ; 
and  power  been  designated  bj  Bod- 
'  Cy)i  "  ^tfeme  qni  tart/ait  les  te- 
ttre  k  la  conscience  dn  jnge.*  It  it 
ice  of  the  civil  and  canon  lavs  on 
)\y  described  by  the  eminent  French 
echnical  rules  relative  to  testimonitl 
least  developed,  by  the  doctois  of  th 
Some  tend  to  exact  absolutely  certui 
iviction  may  exist,  while  othere,  still 
e  in  certain  cases  an  artificial  legal 
ction  may  not  exist"  "  If,"  he  adds 
rejecting  the  testimony  of  a  single 
nable,  another  principle,  dangerous 
t  which,  creating  a  legal  conTiction 
that  the  concurrent  depositions  of 
;t  necessarily  induce  condemnatioiL 
I  of  the  Corpus  Juris  was  completely 
or  was  never  professed  at  Borne,  OJ 
it  was  exactly  suited  to  the  scholis- 
)re  recent  times.  The  texts  of  tlie 
leremptoiy,  that  the  testimony  of  one 
nder  any  circumstances  (b),  and  that 
where  no  greater  number  was  ei- 
doctors  of  the  civil  and  canon  laws 
lexically)  inferred,  that  the  deposi- 
I  omni  txceptiotie  majorea,  amounttd 

etUmd    pmclane    ciuue    hoDon  piatnl* 

g«t" 
1,         (e)  Dig.   lib.  SZ,  tit  6,  L  IS.    "f^ 
I,     DDmeruB  tMrUam  dod  a^jicitar,  etiun  J*° 

■officiant:  pluralis  enim  elocotio  duiiiiiii 
a  nomera  contenta  wt"  See  alao  HcisK. 
',     ad  Paod.  panJj  1 113. 
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to  proof ;  and  bestowed  on  it  the  name  of  full  proof,  —  "  plena  pro- 
batio  "  {d)y  —  forgetting  that  proof  means  persuasion  wrought  in  the 
mind,  and  consequently  mast  depend,  not  on  the  number  of  instru- 
ments of  evidence  employed,  but  on  their  force,  credibility,  and  con- 
currence. Nor  was  this  alL  If  the  testimony  of  two  witnesses 
made  fuU  proof,  that  of  one  must  be  a  half-proof,  which  they  called 
"semi-plena  probatio**  (e);  and  this  arithmetical  mode  of  estimat- 
ing testimony  being  once  established,  it  was  extended  by  analogy  to 
presumptive  evidence,  so  that  the  subtilties  of  "proof"  and  ''semi- 
proof"  ran  through  the  entire  judicial  system.  Thus  admissions 
extracted  by  toiture  (/),  entries  made  by  tradesmen  in  their  books 
to  the  prejudice  of  other  persons  (jgf),  an  oath  to  the  truth  of  his 
demand  or  defence,  administered  by  the  judge  to  the  plaintiff  or 
defendant  (h),  and  occasionally  even  fame  or  rumor  (i),  were  recog- 
nized as  semi-proofs;  two  such  usually  constituting  full  proof. 
Some  of  the  later  civilians,  feeling  the  absurdity  of  the  position, 
that  the  probative  force  of  evidence  is  necessarily  represented  by 
unity,  zero,  or  one  half,  introduced  a  subdivision  of  semi-proof  into 
semirplena  major,  semi-plena,  and  semi-plena  minor  (k) ;  which,  in 
all  probability,  only  served  to  make  matters  worse,  by  rendering  the 
system  more  technical  And  a  like  rule  was  sometimes  applied  to 
the  credit  of  witnesses.  "  The  Parliament  of  Toulouse,"  says  Bon- 
nier (Q,  quoting  another  French  author,  ''has  a  peculiar  mode  of 
dealing  with  objections;  it  sometimes  receives  them  according  to 
their  different  quality,  so  that  they  do  not  destroy  the  deposition 
of  the  witness  altogether,  but  leave  it  good  for  an  eighth,  a  quarter, 
a  half,  or  three  quarters ;  and  a  deposition  thus  reduced  in  value 
requires  the  aid  of  another  to  become  complete.    For  example,  if,  on 


(d)  Heioec  ad  Pand.  pars  4,  §§118 
and  143 ;  Mascard.  de  Prob.  Qiuest  11 ; 
AyL  Par.  Jar.  Can.  Angl.  444,  448. 

(«)  Mascard.  f»  loe,  eU.;  AyL  Par.  Jur. 
Can.  AngL  444. 

(/)  Mascard.  de  Prob.  ConcL  1892.  See 
alio  Bonnier,  Traits  des  Preavea,  §  241, 
iters.  fin,f  2d  ed. 

(g)  Heinac.  ad  Pand.  pars  4,  §  184 ;  1 
Et.  Poth.  719. 

(A)  1  £▼.  Poth.  §§  719,  ms  834 ; 
Heinec.  ad  Pand.  pans  8,  §§  28,  29. 

(i)  Mascard.  de  Prob.  Concl.  754,  755; 
LuiceL  Inst.  Jnr.  Can.  lib.  8,  tit  14, 
M  1  Ai>d  64 ;  AyL  Par.  Jnr.  Can.  Angl. 
444. 


(k)  Heinec.  ad  Pand.  pars  4,  §  118  ; 
Eelemen,  Institutiones  Juris  Hungarici 
Priyati,  Ub.  8,  §§  98  and  100. 

(I)  Bonnier,  Traits  des  Preuves,  §  248, 
2d  ed.  This  practice  of  the  Parliament  ojf 
Toulouse  is  likewise  alluded  to  in  Burnett's 
Crim.  Law  of  Scotland,  528.  It  is  worth  v 
of  remark,  that  the  same  vicious  principle 
was  at  one  period  creeping  into  the  juris- 
prudence of  the  last-mentioned  country, 
which  borrowed  so  much  from  the  civil 
law.  See  Hume's  Criminal  Law  of  Scot- 
land, ftc.,  vol.  2,  ch.  10,  pp.  293  tt  aeq.; 
and  19  How.  St.  Tr.  75  (note). 
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the  depositions  of  four  witnesses  objected  to,  two  are  reduced  to  a 
half,  that  makes  one  witness ;  if  the  third  deposition  is  reduced  to 
a  fourth,  and  the  fourth  to  three  quarters,  that  makes  another  wit- 
ness, and  consequently  there  is  a  sufficient  proof  by  witnesses, 
although  all  have  been  objected  to,  and  sufiered  in  some  degree  from 
the  objections  taken." 

§  70.  So  firmly  was  this  vicious  principle  worked  into  the  law  of 
France,  that,  in  the  great  legal  reform  which  took  place  in  that 
country  at  the  beginning  of  the  present  century,  it  was  deemed 
advisable  to  take  effective  measures  for  its  extirpation.  With  this 
view  the  Code  Napol^n  (m)  ordained,  that  in  criminal  cases  a  sort 
of  general  instruction  should  be  read  to  every  jury  by  their  foreman, 
before  commencing  their  deliberations,  and  should  also  be  affixed  in 
large  letters  in  the  room  whither  they  retire  to  deliberate ;  part  of 
which  is  as  follows :  '*  La  loi  ne  demande  pas  compte  aux  jures  des 
moyens  par  lesquels  ils  se  sont  convaincus;  elle  ne  leur  prescrit 
point  de  regies  desquelles  ils  doivent  faire  particuli^rement  d^fendre 
la  plenitude  et  la  suffisance  d'une  preuve;  elle  leur  prescrit  de 
s'interroger  eux-mSmes  dans  le  silence  et  le  recueillement,  et  de 
chercher,  dans  la  sinc^rite  de  leur  conscience,  quelle  impression  ont 
faite  sur  leur  raison  les  preuves  rapport^es  centre  Taccus^,  et  les 
moyens  de  sa  defense.  La  loi  ne  leur  dit  point, '  Yous  tiendrez  pour 
vrai  tout  fait  attest^  par  tel  ou  tel  nombre  de  t^moins ' ;  elle  ne  leur 
dit  pas  non  plus, '  Yous  ne  regarderez  pas  comme  suffisamment  ^ta- 
blie  toute  preuve  qui  uq  sera  pas  form^e  de  tel  proems  verbal,  de  telles 
pieces,  de  tant  de  t^moins  ou  de  tant  d'indices':  elle  ne  leur  fait  que 
cette  seule  question,  qui  renferme  toute  la  mesure  de  leurs  devoirs, 
'  Avez-vous  une  intime  conviction  ? ' "  This  seems  running  into  the 
other  extreme ;  for  it  implies,  in  language  at  least,  that  the  jury  are 
not  confined  to  the  legal  evidence  adduced,  but  are  to  form  their 
judgment  on  whatever  they  know  of  themselves,  or  have  heard  else- 
where, or  believe,  respecting  the  matter  before  them.  However  this 
may  be,  the  French  Civil  Code  containing  no  analogous  provision. 
Bonnier  (in  1843  and  1852)  thought  it  necessary  to  consider  whether 
in  civil  cases  the  two  witnesses  are  still  required,  or  the  ''intime  con- 
viction ^  is  dispensed  with ;  both  which  points  he  resolves  in  the 
negative  (n). 

(m)  Code  dlnstraction  Criminene,  liv.     202,  and  2d  ed.  S§  241,  242.     It  is  but 

2,  tit.  2,  eh.  4,  sect.  1,  §  342.  justice  to  many  of  the  eminent  ciyiliaDs, 

(fi)  Bonnier,  Traits  des  Preuves,  {{ 201,     who  in  later  times  commented  on  tktt 
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§  71.  The  sabstitutioD  of  arithmetic  for  observation  and  reason- 
ing, when  estimating  the  value  of  evidence,  is  not  confined  to  past 
ages.  Bentham,  in  his  work  on  Judicial  Evidence,  proposes  a  plan 
80  extraordinary  that  it  is  but  justice  to  give  it  in  his  own  words. 
After  observing  that  a  correct  mode  of  expressing  degrees  of  persua- 
sion and  probative  force  is  an  object  of  great  importance,  but  that 
the  language  current  among  the  body  of  the  people  is  in  this  par- 
ticular most  deplorably  defective,  &c.  (o),  he  proceeds  thus  (p) : 
"  Conceive  the  possible  degrees  of  persuasion,  positive  and  negative 
together,  to  be  thus  expressed :  the  degrees  of  positive  persuasion  — 
persuasion  affirming  the  existence  of  the  fact  in  question  —  consti- 
tute one  part  of  the  scale,  which  call  the  positive  part.  The  degrees 
of  negative  persuasion  —  persuasion  disaffirming  or  denying  the  ex- 
istence of  the  same  fact  —  constitute  the  other  part  of  tlie  scale, 
which  call  the  negative  part  Each  part  is  divided  into  the  same 
number  of  degrees,  suppose  ten,  for  ordinary  use.  Should  the  occa- 
sion present  a  demand  for  any  ulterior  degree  of  accuracy,  any  de- 
gree that  can  be  required  may  be  produced  at  pleasure  here,  as  in 
other  ordinary  applications  of  arithmetic,  by  multiplying  this  or- 
dinary number  of  degrees  in  both  parts  by  any  number,  so  it  be  the 
same  in  both  cases :  the  number  ten  will  be  found  the  most  conven- 
ient multiplier.  In  this  case,  instead  of  10,  the  number  of  degrees 
on  each  scale  will  be  100  or  1000,  and  so  on.  At  the  bottom  of  each 
part  of  the  scale  stands  0 :  by  which  is  denoted  the  non-existence 
of  any  degree  of  persuasion  on  either  side;  the  state  which  the 
mind  is  in,  in  the  case  in  which  the  affirmative  and  the  negative, 
the  existence  and  the  non-existence  of  the  fact  in  question,  present 
themselves  to  it,  as  being  exactly  as  probable  the  one  as  the  other. 
Such  is  the  simplicity  of  this  mode  of  expression,  that  no  material 
image  representative  of  a  scale  seems  necessary  to  the  employment 
of  it  The  scale  being  understood  to  be  composed  of  ten  degrees,  — 
in  the  language  applied  by  the  French  natural  philosophers  to  ther- 
mometers, a  decigrade  scale,  —  a  man  says,  my  persuasion  is  at  10 
or  9,  &c.  affirmative,  or  at  10  or  9,  &c.  negative :  as,  in  speaking 
of  temperature,  as  indicated  by  a  thermometer  on  the  principle  of 
Fahrenheit,  a  man  says,  the  mercury  stood  at  10  above,  or  at  10 
below,  0.    If  ulterior  accuracy  be  regarded  as  worth  pursuing,  to 

Boman  law,  to  state  that  they  were  per-     Prael.   Jur.    Civ.   lib.    22,   tit.  8,  n.  2 ; 
fectly  alire  to  the  abrordity  of  this  theory     Heinec.  ad  Pand.  paw  4,  §  118. 
of  proof  and  semi-proof.    See  Huberus,        (o)  Bentb.  Jnd.  Ev.  toI.  1,  p.  74, 

(p)  Id.  76-80. 
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the  dedgrade  substitute  (giving  notice)  a  eenttgrudc  scale ;  and  if 
that  be  not  yet  sufficient,  a  miUigrade,  ....  For  'want  of  an  ade- 
quate mode  of  expression,  the  real  force  of  testimony  in  a  cause  has 
hitherto  been  exposed  to  perpetual  misrepresentations.  ....  Old 
measures  of  every  kind  receive  additional  correctness;  new  ones 
are  added  to  the  number:  the  electrometer,  the  calorimeter,  the 
photometer,  the  eudiometer,  not  to  mention  so  many  others,  are 
all  of  them  so  many  productions  of  this  age.  Has  not  justice  its 
use  as  well  as  gas  ? '' 

§  72.  The  most  singular  circumstance  connected  with  this  fantas- 
tic suggestion  is  its  being  accompanied  by  an  admission  that  after 
all  the  only  true  scale  is  an  infinite  one,  but  that  that  is  unfortu- 
nately inapplicable  {g).  The  fallacy  of  the  whole  has  been  thus  ably 
exposed  in  a  note  by  Dumont,  the  French  translator  of  Bentham  (r)  : 
'*  I  do  not  dispute  the  correctness  of  the  author's  principles ;  and  I 
cannot  deny  that,  where  different  witnesses  have  dififerent  degrees 
of  belief,  it  would  be  extremely  desirable  to  obtain  a  precise 
knowledge  of  these  degrees,  and  to  make  it  the  basis  of  the  judi- 
cial decision;  but  I  cannot  believe  that  this  sort  of  perfection  is 
attainable  in  practice.  I  even  think  that  it  belongs  only  to  intel- 
ligences superior  to  ourselves,  or  at  least  to  the  great  mass  of  man- 
kind. Looking  into  myself,  and  supposing  that  I  am  examined  in 
a  court  of  justice  on  various  facts,  if  I  cannot  answer  '  yes '  or  '  no 
with  all  the  certainty  which  my  mind  can  allow,  if  there  be  degrees 
and  shades,  I  feel  myself  incapable  of  distinguishing  between  two 
and  three,  between  four  and  five,  and  even  between  more  distant 
degrees.  I  make  the  experiment  at  this  very  moment;  I  tiy  to 
recollect  who  told  me  a  certain  fact:  I  hesitate,  I  collex^t  all  the 
circumstances,  I  think  it  was  A.  rather  than  6. :  but  should  I  place 
my  belief  at  No.  4,  or  No.  7  ?  I  cannot  telL  A  witness  who  says, 
'  I  am  doubtful,'  says  nothing  at  all,  in  so  far  as  the  judge  is  con- 
cerned. It  serves  no  purpose,  I  think,  to  inquire  after  the  degrees 
of  doubt  (s).  But  these  different  states  of  belief,  which,  in  my 
opinion,  it  is  difficult  to  express  in  numbers,  display  themselves  to 


{q)  1  Benth.  Jud.  Er.  74,  76,  and  100. 

(r)  We  have  taken  this  on  the  authority 
of  the  editor  of  Bentham's  Jud.  £▼.  vol.  1, 
pp.  106-108,  A.  D.  1827.  Continental 
writers,  admirers  of  Bentham's  works  in 
general,  condemn  his  thermometer  of  per- 
suasion. Besides  the  above  note  of  Du- 
mont, see  Bonnier,  Traits  des  Preuves, 


§  244,  2d  ed.,  who  calls  it  a  '*  testimoni- 
om^tre,"  and  rather  fancifully  observes, 
<*SoumiBe  au  scalpel  de  Tanalyse,  Tintime 
conviction  se  fl^trit ;  de  m^me  que  lea 
fleurs  d'un  herbier  se  dess^hent  et  per- 
dent  leurs  vives  couleurs." 

(s)  Ace  Domat,  part.  1,  liv.  3,  tit  6, 
sect  8,  §  xiv. 
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the  eyes  of  the  judge  hj  other  signs.  The  readiness  of  the  'wit- 
ness, the  distinctness  and  ceitainty  of  his  answers,  the  agreement  of 
all  the  circumstances  of  his  story  with  each  other, —  it  is  this  which 
shows  the  confidence  of  the  witness  in  himself.  Hesitation,  a  pain- 
ful searching  for  the  details,  successive  connections  of  his  own  tes- 
timony,—  it  is  this  which  announces  a  witness  who  is  not  at  the 
maximum  of  certainty.  It  belongs  to  the  judge  to  appreciate  these 
differences,  rather  than  to  the  witness  himself,  who  would  be  greatly 
embarrassed  if  he  had  to  fix  the  numerical  amount  of  his  own  belief. 
Were  this  scale  adopted,  I  should  be  apprehensive  that  the  authority 
of  the  testimony  would  often  be  inversely  as  the  wisdom  of  the  wit- 
nesses. Reserved  men — men  who  know  what  doubt  is  —  would, 
in  many  cases,  place  themselves  at  inferior  degrees,  rather  than  at 
the  highest ;  while  those  of  a  positive  and  presumptuous  disposition, 
above  all,  passionate  men,  would  almost  believe  they  were  doing 
themselves  an  injury  if  they  did  not  take  their  station  immediately 
at  the  highest  point  The  wisest  thus  leaning  to  a  diminution,  and 
the  least  wise  to  an  augmentation,  of  their  i*espective  influence  on 
the  judge,  the  scale  might  produce  an  effect  contrary  to  what  the 
author  expects  from  it.  ....  It  appears  to  me  that,  in  judicial  mat- 
ters, the  true  security  depends  on  the  degree  in  which  the  judges 
are  acquainted  with  the  nature  of  evidence,  the  appreciation  of  testi- 
mony, and  the  different  degrees  of  proving  power.  These  principles 
put  a  balance  into  their  hands,  in  which  witnesses  can  be  weighed 
much  more  accurately  than  if  they  were  allowed  to  assign  their  own 
value ;  and  even  if  the  scale  of  the  degrees  of  belief  were  adopted, 
it  would  still  be  necessary  to  lecLve  judges  the  power  of  appreciating 
the  intelligence  and  morality  of  the  witnesses,  in  order  to  estimate 
the  confidence  due  to  the  numerical  point  of  belief  at  which  they 
have  placed  their  testimony." 

§  73.  The  mathematical  calculus  of  probabilities,  or  ''  Doctrine 
of  Chances,"  has,  as  is  well  known,  been  found  of  essential  service 
in  various  political  and  social  matters,  apparently  unconnected  with 
the  exact  sciences.  The  modern  system  of  Life  Insurance,  in  par- 
ticular, almost  owes  its  existence  to  that  branch  of  mathematics. 
Among  other  things,  the  notion  presented  itself  of  applying  the 
calculus  of  probabilities  to  estimating  the  value  of  testimony  given 
in  courts  of  justice  (t),  —  an  object  sought  to  be  accomplished  by 

(0  Laplace,  Easai  Philosopbiqne  sar  lea    Proliabilit^   Paria,   1883 ;   Poiason,   Re- 
ProbabiliUa,  5th  ed.;  Lacroix,  Calcal  dea    cberchea  aor  la  ProbabUite  dea  Jagemena 
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adapting  the  established  formulaB,  which  express  the  relation  of 
the  probability  of  the  concurrence  of  independent  events  to  the 
probability  of  the  evidence  of  concurring  witnesses  or  independent 
facts.  But  no  real  analogy  exists,  in  this  respect,  between  judicial 
testimony  and  life  insurance  or  other  matters  of  a  similar  nature.  In 
the  latter,  a  series  of  facts  and  figures,  collected  by  long  and  accurate 
observation,  and  carefully  registered,  supply  data  that  bring  the  sub- 
ject within  the  range  of  mathematical  analysis,  a  condition  which 
wholly  fails  when  we  attempt  to  deal  practically  with  the  former  (tt). 
§  74.  The  remaining  abuse,  if  less  monstrous  than  the  other  {x)^ 
is  to  the  full  as  formidable ;  and  is  sure  to  be  found  wherever  the 
rules  of  evidence  are  too  technical  or  artificial,  and  the  decision  of 
questions  of  fact  is  intrusted  to  a  judge,  instead  of  a  jury,  or  other 
casual  tribunal  Although  no  tribunal  could  venture  systematically 
to  disregard  a  rule  of  evidence,  however  absurd  or  mischievous.— 
this  would  be  setting  aside  tHe  law,  —  tribunals  may  occasionally 
suspend  the  operation  of  such  a  rule  without  risk,  and  even  with 
applause,  when  its  enforcement  would  shock  common  sense;  and 
the  upright  man,  who  has  the  misfortune  to  be  judge  under  such 
a  system,  either  relaxes  the  rule  in  those  cases,  or  carries  it  out  at 
all  hazards  under  all  circumstances.  The  unjust  judge,  on  the 
contrary,  converts  this  very  strictness  of  the  law  into  an  engine  of 
despotism,  by  wliich  he  is  enabled  to  administer  expletive  or  attiib- 
utive  justice  at  pleasure ;  while  the  world  at  large  see  nothing  but 
the  exoteric  system,  little  suspecting  that  there  is  in  the  background 
an  esoteric  system  with  which  only  the  initiated  are  acquainted. 
When  a  rule  of  this  kind  militates  against  an  obnoxious  party,  the 
judge  declares  that  he  is  bound  to  administer  the  law  as  he  finds 
it,  that  it  is  not  for  him  to  overturn  the  decisions  of  his  predeces- 
sors, or  sit  in  judgment  on  the  wisdom  of  the  legislature ;  and  to 
blame  him  for  this  is  impossible.  But  when  the  party  against 
whom  the  rule  presses  is  a  favored  one,  the  judge  discovers  that 
laws  were  made  for  the  benefit  of  men,  not  their  ruin,  that  tech- 
nical objections  argue  an  unworthy  cause,  and  that  the  first  duty 
of  every  tribunal  is  to  administer  substantial  justice  at  any  price. 

en  mati^re   ciyile   et  en  matifere   crimi-  in  order  to  determine  the  probability  of 

nelle,  &c.,  Paris,  1837 ;  and  the  article  an  event,  we  must  take  the  ratio  of  the 

"Probability"  in  the  Encyclopeedia  Bri-  favorable  chances  or  cases  to  allthepos- 

tannica.  sible  cases  which  in  oar  judgment  msy 

(u)  The  fundamental  principle  on  which  occur, 
tiie  calculus  of  probabilities  rests  is,  that,         {x)  See  supra,  §  69  e<  segr. 
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§  75.  We  have  thus  endeavored  to  explain  the  principles  oa 
which  judicial  evidence  is  founded,  to  demonstrate  its  utility  and 
necessity,  and  point  oat  the  chief  abuses  to  which  it  ia  liable.  The 
peculiar  system  existing  in  any  particular  place  will  of  course 
depend  much  on  the  substantive  municipal  law  with  which  it  is 
connected,  the  customs  and  habits  of  society,  and  the  standard  of 
truth  among  the  population.  In  this  it  only  shares  the  fate  of 
laws  in  general :  of  which  it  has  been  been  truly  said,  "  ferpetua 
lex  est,  nullam  legem  humanam  ac  positivam  perpetuam  esse  "  (y). 
"  L^es  naturee  perfectissimse  sunt  et  immutabiles :  Leges  faumanie 
nascuntur,  vivunt,  et  moriuntur  "  (2). 

§  76.  Having  now  treated  of  evidence  in  general,  and  of  judicial 
evidence  as  distinguished  from  it,  we  proceed  to  the  more  immediate 
object  of  the  present  work,  —  the  system  of  judicial  evidence  estab- 
lished by  the  common  law  of  England,  for  the  use  of  its  ordinary 
and  regular  tribunals,  on  the  trial  of  facts  in  question  before  them, 
—  known  in  practice  by  the  title  of  "  The  Iaw  of  Evidence."  It  ia 
necessary  to  be  thus  precise,  for  several  other  kinds  of  evidence  are 
observable  in  our  jurisprudence.  By  sundry  statutes,  also,  peculiar 
modes  of  proof  are  either  prescribed  or  permitted  in  certain  pro- 
ceedings. 

§  77.  "The  Law  of  Evidence"  will  be  best  understood  by  treat- 
ing of  it  under  the  four  following  heads:  and  the  present  work  is 
divided  into  four  Books  accordingly,  treating  of,  — 
I.  The  English  Iaw  of  Evidence  in  general. 
II.   Instruments  of  Evidence. 

III.  Bules  T^ulating  the  Admissibility  and  Effect  of  Evidence. 

IV.  Forensic  Practice  and  Examination  of  Witnesses. 

(y)  Bacon,  Ukx.  tub  ng,  IS.  (i)  CalTin's  cue,  7  Co.  25,  a. 


BOOK  I. 


THE  ENGLISH  LAW  OF  EVIDENCE  IN  GENERAL. 


DIVISION  OF  THE  SUBJECT. 


§  78.  This  Book  consists  of  two  Parts.  In  the  first,  it  is  proposed 
to  take  a  general  view  of  the  English  law  of  evidence;  the  second  will 
be  devoted  to  the  history  of  its  rise  and  progress,  with  some  observa- 
tions on  its  actual  state  and  prospects. 


PART    I. 


GENERAL  VIEW  OF  THE  ENGLISH  LAW  OF  EVIDENCE. 


2. 


3. 


Grounds  of  judicial  evidence  in  f;eneral 
CLiirACteriitic  features  of  the  English 

system • 

1.  The  admissibility  of  evidence  is 
matter  of  law,  the  weight  of 
evidence  is  matter  of  fact  .  . 
Common  law  tribunal  for  de- 
ciding issues  of  fact  .... 
Principles  on  which  it  is  founded 
Rules  regulating  the  admissibikty 
of  evidence  ....••• 
Three  kinds  of,  — 

1.  Relating    to    evidence     in 
causa       .     • 

2.  Relating  to  evidence  eadra 
causam 

8.  Rules  of  forensic  proof    .     . 
One   Gkneral    Rule   of   Evi- 
dence in  causa.  —  The  best 
evidence  must  be  given    .     . 
Tills  rule  often  misunderstood    . 
Three  chief  applications  of  it 
1.  Judge  and  jury  must  not  de- 
cide   facts    on  their    per- 
sonal knowledge.     .     •    • 


Sect. 
79 


80 


81 

82 
83 

86 


86 

86 
86 


87 
87 
88 


88 


2.  Rejection  of  derivative  evi 

dcnce  . 

8.  Connection  between  princi- 
pal and  evidentiary  facts 
Indicative  evidence   .... 
The   rules  of  evidence  are  in 
general  the  same  in  civil  and 
criminal  proceedings    .     .     . 
Dillerence  as  to   the  effect  of 
evidence  in  civil  and  criminal 

proceedings 

How  far  the  rules  of  evidence 
may  be  relaxed  by  consent   , 
Checks  on  Witnesses,  — 

1.  Viva  voce  examination     .     . 

2.  Publicity  of  judicial  proceed- 
ings       

Exciiptions  to  the  rule  requiring 

the  personal  attendance  of  wit- 
nesses at  trials 

Salutaiy  effect  of  the  publicity 
of  judicial  proceedings  on  the 
tribunal  and  spectators  .     •    • 


Sect. 

89 

90 
93 

94 

95 

97 

100 

100 

101 

106 


§  79.  The  necessity  for  judicial  evidence,  as  distinguished  from 
natural  or  moral  evidence,  has  been  shown  in  the  Introduction  to  this 
work  to  arise  out  of  the  nature  of  municipal  law  and  the  functions 

5 


4    I 

.    I 
■    I 


of  judicial  tribunals.  The  '. 
by  municipal  law  on  tribiu 
to  the  following  principles, 
minimum  relinquit  arbitr 
■would  be  absolute,  if  boun 
daring  facts  proved  or  disp: 
action  in  tribunals ;  which 
later  to  aupplj  rules  for  th( 
them,  however  difficult  or 
truth.  Thirdly,  the  evils  t 
direct,  and  disregarding  t 
Ltuitly,  the  difference  betn 
and  of  the  facts  which  coi 
characteristic  dangers  to  w' 
characteristic  securities  all 
further  shown,  that  while 
have  been,  overstepped  am 
the  chief  abuses  to  be  gus 
with  judicial  evidence  are 
cal  and  artiScial  system  of 
dence  in  some  particular 
and  credibility ;  and,  secoi 
gent  and  technical  to  be 
prejudiced  tribunal  would 
to  itself,  to  insist  on  or  re! 
caprice. 

§  80.  The  characteristii 
system  of  judicial  evident 
esseutially  connected  with 
it  is  administered,  and  ma 
principles.  1.  The  admiss 
the  weight  or  value  of  evid( 
including  the  admissibility 
by  a  fixed,  matters  of  fact ' 
ciple  which  found  little  fa 
gradually  become  a  less  inl 
3.  In  detennining  the  adi 
the  best  evidence  should  bi 
in  their  order;  and  will  aft 

(a)  Bac  d«  Angnk  i 
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tuies  of  our  system,  less  characteristic  indeed,  but  exercising  a  most 
powerful  influence  in  extracting  truth  and  securing  rectitude  of 
decision ;  namely,  the  mode  in  which  evidence  is  received  by  our 
tribunals,  and  the  publicity  of  our  judicial  proceedings. 

§  81.  The  first  of  the  three  may  be  despatched  in  a  few  words ; 
as  the  least  reflection  will  show  how  absurd  it  would  be  in  any  legis- 
lator to  attempt  to  lay  down  rules  for  estimating  the  credit  due  to 
witnesses,  or  the  probability  of  every  fact  which  may  present  itself 
in  the  innumerable  combinations  of  nature  and  human  action  (6). 
The  reliance  to  be  placed  on  the  statements  of  witnesses,  and  the 
inferences  to  be  drawn  from  facts  proved,  must  therefore  be  left  for 
the  most  part  to  the  sagacity  of  tribunals.  But  even  here,  for  the 
reasons  already  given,  some  limits  must  be  imposed ;  and  the  same 
causes  which  render  artificial  rules  of  evidence  essential  to  the 
administration  of  justice  show  that  those  rules  ought  as  far  as  pos- 
sible to  partake  of  the  nature  of  other  rules  of  municipal  law  (c). 
And  however  constituted  the  tribunal,  but  especially  when  it  is  of 
the  mixed  form  that  will  be  described  presently,  the  true  line  seems 
to  be  that  the  rules  of  law  on  this  subject  ought  in  general  to  be 
confined  to  the  admissibility  of  proof,  leaving  its  weight  to  the 
appreciation  of  the  tribunal 

§  82.  Secondly,  the  Court  of  Chancery,  following  the  practice  of 
the  civil  law,  always  decided  questions  of  fact  without  the  assist- 
ance of  a  jury,  except  where  a  legal  right  came  into  question,  when 
it  "  directed  an  issue  "  to  a  Court  of  Common  Law.  Justices  of  the 
Peace,  too,  have  been  empowered  since  the  time  of  Edward  the  Third 
to  convict  persons  summarily  for  trivial  offences.     But  the  ordinary 

(h)  The  following  passage  from  the  Di-  ciant,   nullo    certo    modo    satis    definiri 

gcst  is  commonly  citwl  in  proof  and  ilhis-  potest :  sicut  non  semper,  ita  suepe  sine 

tmtion  of  this :    "  D.    Hadrianus  Virio  publicis  monumentis  cujusque  rei  Veritas 

Vbto  Legato  provincia  Ciliciw  rescripsit,  deprehenditur :    alias    numenis    testium, 

euro,  f|mjudicat,ma^8  posse  scire,  quanta  alias  diguitas  et  auctoritas  :  alias  veluti 

fides  habenda  sit  testihus.    Verha  epistote  consentiens  fama  confirmat  rei,  de  qua 

hiec  sunt :  *  Tu  nuigis  scire  potes,  quanta  qnieritur,   fidem.      Hoc  ergo  solum  tibi 

fides  habenda  sit  testibus :  qui,  et  cujus  rescribere  possum  sumraatim,  non  utique 

dignitatis,  et  cujus  estimationis  sint :  et  ad  unam  probationis  speciem  cognitionera 

qui  simpliciter  visi   sint   dicere,   utrum  statim  alligari  debere:  sed  ex  scnteutia 

unum  enndemque  meditatum   sermonem  animi  tui  te  lestimare  oportere,  quid  aut 

attnlerint ;  an  ad  ea,  qu«  interrogaTenui,  credas,  aut  parum  probatum  tibi  opinaris.' 

extempore  verisimilia  respondcrint.'  E^jus-  Idem    Divus    Hadrianus    Junio    Rufino 

dem  quoqne  Principis  extat  rescriptum  ad  Proconsuli  MacedonisB  rescripsit,  *  testibus 

Valerium  Verum  de  excntienda  fide  tes-  se,  non  testimoniis  ereditumm.' " — Dig. 

tium,  in  hac  verba :  '  Qun  ai^menta  ad  lib.  22,  tit.  5,  1.  8,  §§  1,  2,  8. 

quern  modum  probands  cniqne  rei  snffi-  (e)  Introd.  pt.  2. 
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common  law  tribunal  for  dec 
composed  of  one  or  more  ju( 
its  authority,  assisted  by  a  ju 
taken  indiscriminately  from  i 
the  venue  is  laid,  and  poasesi 
some  few  instances  the  trials 
a  jury ;  i.  e.  trial  by  the  record 
And  modem  legislation  has 
the  parties  to  dispense  witl 
(9  &  10  Vict  c.  95),  s.  69,  en 
questions  of  fact  without  a  ji 
requires  a  jury  to  be  summc 
1854  (17  &  18  Vict  c.  125,  b 
8.  5),  enabled  the  court  or  a  j 
parties  by  consent  in  writin 
Rules  of  the  Supreme  Court 
(subject  to  certain  rights  of 
may  be  tried  and  heard,  eitht 
judge  sitting  with  assessors ; 
an  official  or  special  referee,  ^ 
to  this,  the  jurisdiction  of  ; 
extended  by  a  series  of  statu 
the  Summary  Jurisdiction  Ai 
viously  given  to  convict  sumi 
Where  the  trial  is  by  jury, 
parties  for  want  of  the  requi: 
causes  likely  to  exercise  an 
addition  to  which  peraons  ace 
challeuge  peremptorily  withe 
five,  the  latter  twenty,  of  th< 
general  conduct  of  the  proc 
and  practice,  including  the  ai 
when  the  case  is  ripe  for  adju 
ing  the  questions  in  disput 
pointing  out  on  whom  the  1 
the  evidence,  with  such  comi 
ting.  Moreover, —  as  the  d« 
ought  to  be  based  on  reasoi 
undisputed,  the  decision  as  i 
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and  consequently  within  the  province  of  the  court  (e),  —  it  follows 
that  it  is  the  duty  of  the  court  to  determine  whether,  assuming  aU 
the  facts  proved  hj  the  party  on  whom  the  burden  of  proof  lies  to 
be  true,  there  is  any  evidence  on  which  the  jury  could  properly, 
i  a  without  acting  unreasonably  in  the  eye  of  the  law,  decide  in  his 
favor.^  And  if  there  be  not,  then  the  judge  ought  to  withdraw  the 
question  from  the  jury,  and  direct  a  nonsuit,  if  the  onus  is  on  the 
plaintifif;  or  direct  a  verdict  for  the  plaintiff,  if  the  onus  is  on 
the  defendant  (/).  "Whether  there  be  any  evidence,  is  a  question 
for  the  judge.  Whether  sufficient  evidence,  is  for  the  jury"(^). 
On  the  other  hand,  the  decision  of  the  facts  in  issue  is  the  exclu- 
sive province  of  the  jury;  who  are  therefore  to  hear  the  evidence  and 
the  comments  made  on  it^  to  determine  the  credit  due  to  the  testi- 
mony of  the  witnesses,  and  to  draw  all  requisite  inferences  of  fact 
from  the  evidenca  This  division  of  the  functions  of  the  judge  and 
juiy  is  expressed  by  the  maxim, ''  ad  quaestionem  facti  non  respon- 
dent judices ;  ad  quaestionem  juris  non  respondent  juratores ''  (h).^ 


(e)  MicheU  v.  Williams,  11  M.  k  W. 
205,  216,  per  Aldenon,  B. 

(/)  Per  Willes,  J.,  delivering  the  judg- 
ment of  the  court  in  Ryder  v.  Wombwell 
(in  Gun.  Scac.)i  L.  R.  4  Ex.  32,  88;  and 
lee  Toomey  v.  The  Brighton  Railway  Com* 
lymy,  3  C.  B.,  N.  S.  146;  Dublin,  &c  Rail- 
way Company  v,  Slattery,  L.  R.  3  App. 
Caa.  1155;  Hodges  v,  Ancrum,  11  Ezch. 
214;  Aveiy  v.  Bowden,  6  £.  &  B.  962, 
978,  974. 


(g)  Carpenter's  Company  v.  Hayward, 
1  Dougl  374,  875,  per  Buller,  J.  See  also 
1  PhiL  £▼.  4, 10th  ed. ;  R.  v.  Smith,  Leigh 
&  Cave,  C.  C.  607. 

{h)  This  maxim  is  frequent  in  our  old 
books;  Co.  Litt.  155  b,  226  a,  295  b;  8  Co. 
155  a;  9  id.  13  a,  25  a;  11  id.  10  b;  Yaugh. 
149,  &c.,  ftc. ;  but  many  of  our  readers  wiU 
probably  be  surprised  to  find  that  it  has 
also  been  long  known  on  the  Continent. 
See  Bonnier,  Traits  des  Preuves,  §  74. 


1  Heath  v,  Jaquith,  68  Me.  488;  Dame  v.  Dame,  20  N.  H.  28;  Denny  v,  Williams. 
6  An.  1;  Commissioners  v.  Clark,  94  IT.  S.  278,  aco. 

*  Matter  of  law.  —  That  '*  matter  of  law  "  is  distinguished  from  "matter  of  fact,"  in 
accordance  with  a  division  of  function  between  judge  and  jury,  does  not  seem  entirely 
accnrate.  All  questions  of  law  (except,  perhaps,  to  a  limited  extent  in  criminal  causes) 
are  for  the  court ;  all  questions  of  fact  are  not  for  the  jury.  Certain  facts  are,  more  or 
less  generally,  considered  to  be  for  the  determination  of  the  court  U.  S.  v,  Battiste, 
3  Sumn.  240,  243,  Story,  J.;  State  v.  Hodge,  60  K.  H.  510,  522;  Com.  «.  Anthes,  5 
Gray.  (Mass.)  185 ;  Dnfly  v.  People,  26  N.Y.  588,  591;  Bobbins «.  State,  8  Oh.  St.  181; 
Batre  v,  Stote,  18  Ala.  119.  But  see  SUte  v,  Croteau,  28  Vt  14;  Nelson  v.  State,  2 
Swan,  482,  486;  State  v.  Jurche,  17  La.  An.  71,  eorUra. 

{a, )  Thns,  where  the  facts  are  settled,  the  existence  of  negligence  is  a  question  of 
law,  though  reference  is  thereby  implied  to  a  standard  of  reasonable  care  and  common 
experience  with  which  the  judge  must  often  necessarily  be  unacquainted.  R  R.  Co.  v. 
Stoat,  17  WalL  657;  Joslin  v.  LeBaron,  44  Mich.  160;  Woodward  r.  Hancock,  7 
Jones  (K.  C.)  884;  Walker  v.  Stetson,  14  Oh.  St  89, 101;  Mauermann  v,  Siemerts,  71 
Mo.  101;  L.  S.  &  M.  S.  Ry.  Co.  v.  Bangs,  47  Mich.  470.  But  see  Williams  v,  Greeley, 
112  Mass.  79,  to  the  effect  that  where  the  circumstances  are  complicated  or  in  dispute 
the  question  of  negligence  is  one  for  the  jnry.  See  also  Penn.  Co.  v.  Conlan,  101  lU.  93 ; 
Randall  v.  Conn.  Riv.  R.  R.,  132  Mass.  269 ;  Teipel  v.  Hilsendegen,  44  Mich.  461. 
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Thus,  where  the  defendant,  in  an  action  for  malicious  prosecution, 
gives  evidence  to  prove  reasonable  and  probable  cause,  it  is  for  the 
jury  to  find  the  facts  ;  and  it  is  for  the  judge  to  decide,  as  matter  of 
law,  whether  the  facts  proved  amount  to  reasonable  and  probable 
cause  (t).  But  the  above  maxim  must  be  taken  with  these  limitations: 
First.  Facts  on  which  the  admissibility  of  evidence  depends  are 
determined  by  the  court,  not  by  the  jury  (A:).  Thus,  whether  a  suflfi- 
cient  foundation  is  laid  for  the  reception  of  secondary  evidence,  is  for 
the  judge  (I);  and  if  the  competency  of  a  witness  tunis  on  any  dis- 
puted fact  he  must  decide  it  (m).  So,  whether  a  confession  in  a 
criminal  case  is  receivable  (n) ;  and  whether,  on  a  charge  of  homi- 
cide, a  dying  declaration  was  made  by  the  deceased,  at  a  time  when 
he  was  under  the  conviction  of  his  impending  death,  in  which  case 
alone  it  is  admissible  (p).    And  it  seems  the  better  opinion  that,  for 


($)  Panton  v.  Williams  (in  Cam.  Scac.)» 
2  Q.  B.  169. 

{k)  BarUett  v.  Smith,  11  M.  &  W.  483, 
485,  486,  per  Parke,  B. ;  Cleave  v,  Jones,  7 
Exch.  421 ;  Bennison  v.  Jewison,  12  Jur. 
485;  Doe  d.  Jenkins  v.  Davies,  10  Q.  B. 
314;  Corfield  r.  Parsons,  1  Cr.  &  M.  730; 
Welstead  v.  Levy,  1  Moo.  &  R.  138;  Boyle 
V.  Wiseman,  11  Exch.  360. 

(I)  Bennison  v,  Jewison,  12  Jur.  485, 
per  Alderson,  B. 


(m)  Bartlett  v.  Smith,  11  M.  &  W. 
483,  486,  per  Parke,  B. ;  R.  v.  Hill,  2  Den. 
C.  C.  264. 

(n)  R.  v.Warringham,  2  Den.C.  C.  447, 
note;  15  Jar.  318. 

(o)  Reg.  V,  Jenkins,  L.  Rep.  1  0.  C.  187; 
Bartlett  v.  Smith,  11  M.  &  W.  483,  486, 
per  Parke,  B.  ;  Bennison  v.  Jewison,  12 
Jur.  485,  per  Alderson,  B.  The  law  seems 
to  be  the  same  in  the  United  States;  see  the 
numerous  cases  cited  in  Morgan's  Best,  US. 


{b.)  The  existence  of  reasonable  and  probable  cause  is  for  the  courts  other  facts  being 
ascertained  by  the  jury.  NeweU  v.  Downs,  8  Blackf.  523;  Taylor  v.  Godfrey,  36  Me. 
525;  Caq^enter  v.  Shelden,  5  Sandf.  77;  Jacks  v.  Stimpson,  13  IlL  701;  Ash  v.  Mar- 
low,  20  Ohio,  119;  Barron  v.  Mason,  31  Vt  189;  Stewart  v.  Sonnebom,  98  U.  S.  187; 
Bacon  v.  Towne  etcU.fi  Cush.  217,  238.  (c)  The  meaning  of  words,  or  a  collocation 
of  words,  is  to  be  determined  by  the  court,  the  circumstances  of  the  case  being  first 
ascertained  by  the  jury.  Morse  «.  Weymouth,  28  Vt.  824;  Atty.-Gcn.  ex  rel,  v.  Dublin, 
38  N.  H.  459,  523;  Allen  v.  Frost,  62  Ga.  659;  Globe  Works  v,  Wright,  106  Mass. 
207,  216.  (d,)  So,  also,  all  facts  preliminary  to  the  admiaaildlUy  of  evidence  are  for 
the  determination  of  the  court.  State  v.  Tilghman,  11  Ired.  (N.  C.)  Law,  513  ;  Com. 
V.  Coe,  115  Mass.  481;  Jones  v.  Tucker,  41  N.  H.  546.  So  the  intelligence  of  a  witness 
is  a  question  of  fact  within  the  discretion  of  the  judge.  Com.  v.  Mullins,  2  AIL  295; 
Simpson  v.  State,  31  Ind.  90;  Peterson  v.  State,  47  Ga.  524.  But  with  the  veight  of 
evidence  the  court  has,  in  general,  no  concern.  Presumptions  of  fact  are  to  be  weighed 
by  the  jury.  Prowattain  v.  Tindall,  80  Pa.  St  295;  Nelson  v.  Vorce,  55  Ind.  455; 
Angelo  V.  Paul,  85  111.  106  ;  Green  v.  Cochrane,  43  Iowa,  545  ;  State  v.  Smallwood, 
75  N.  C.  104  ;  Shellabarger  v.  Nafus,  15  Eans.  547.  See  also  Husted  v.  O'Donnell, 
118  Mass.  424;  Hicks  v.  Silliman,  93  III  255.  (See  §  81,  supra,]  Tainted  evidence, 
that  of  accomplices,  and  the  like,  is  merely  matter  for  judicial  comment.  Underwood 
V,  McVeigh,  23  Gratt.  409;  Paulette  v.  Brown,  40  Mo.  52;  Callanan  v.  Shaw,  24  Iowa, 
441 ;  Mead  v,  McGraw,  19  Oh.  St  55  ;  Collins  v.  People,  98  111.  584.  The  rules 
with  regard  to  negligence,  reasonable  and  probable  cause,  and  the  like,  can  apparently 
be  explained  only  upon  historical  grounds. 
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the  purpose  of  determining  such  collateral  questions,  the  judge  is  not 
restricted  to  legal  evidence  (p).  Secondly.  The  jnry  thus  far  inci- 
deutally  determiue  the  law,  that  their  verdict  is  usually  general, 
i  e.  guilty  or  not  guilty,  for  the  plaintiff  or  for  the  defendant ;  such 
a  verdict  being  manifestly  compounded  of  the  facts,  and  the  law  as 
applicable  to  them.  But  although  tlie  juiy  have  always  a  right  to 
ficd  a  verdict  in  this  form,  yet  if  they  feel  any  doubt  about  the  law 
or  distrust  their  own  powers  of  applying  it,  they  may  find  the  facts 
specially,  and  leave  the  court  to  pronounce  judgment  according  to 
law  on  the  whole  matter  (9). 

Errors  committed  by  the  court,  either  in  matters  of  law  or  in  ad- 
mitting or  rejecting  evidence,  and  occasionally  in  matters  of  practice, 
are  corrected  by  application  to  a  superior  tribunal  Formerly,  where 
evidence  had  been  improperly  admitted  or  rejected,  a  now  trial  was 
granted,  unless  it  waa  clear  that  the  result  vould  not  have  been 
affected ;  but  this  rule  is  reversed  by  the  present  £ules  of  the  Su- 
preme Court,  which  prescribe  that  "  a  new  tiial  shall  not  be  granted, 
on  the  ground  of  the  improper  admission  or  rejection  of  evidence, 
unless,  in  the  opinion  of  the  court  to  which  the  application  is  made, 
some  substantial  wrong  or  miscarriage  has  been  thereby  occasioned 
in  the  trial  of  the  action."  And  if  a  jury  misconduct  themselves  so 
as  to  defeat  justice,  as,  for  instance,  if  they  determine  by  lot  what 
verdict  to  give,  or,  before  giving  it,  hear  other  evidence  than  that 
which  was  adduced  in  open  court,  their  verdict  will  be  avoided.  In 
civil  cases,  moreover,  the  court  will  grant  a.  new  trial,  wherever  they 
are  satisfied  that  the  verdict  of  the  juty  is  in  contravention  of  the 
law,  whether  the  error  has  arisen  from  a  mere  misapprehension  of 
the  law  by  the  jury  (r),  or  their  verdict  is  "  perverse,"  i.  e.  where  there 
13  no  dispute  as  to  the  facts,  and  the  jury,  disregarding  the  direction 
of  the  judge,  have  taken  the  exposition  of  the  law  into  their  own 

v>« j„  c.\     c„  ;<■  4-1, —  K^A  „ );™^  against  the  evidence,  i.  e.  a  ver- 

Igment  of  the  court  above,  but  so 
'  evidence  that  it  ought  not  to  be 
■e  also  sometimes  granted,  when 

(r)  Per  Lord  Abinger,  C.  B.,  The  AtL- 
3en.  F.  Ef^re,  11  M.  &  W,  670,  873. 

(i)  Id.;  and  Ke  Mould  c.  Griffiths,  S 
taiist,  1010,  per  Parlce  B. :  Saunders  e. 
Davies,  IS  Jur.  481,  per  Pollock,  C.  B.  ; 
Bawkina  v.  Alder,  18  C.  B.  610,  per  Jer- 
ris,  C.  J, 

(t)  "The  discratioii  of  the  court  to 
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a  party  has  been  taken  by  surprise  at  the  trial,  or  has  discovered 
important  evidence,  unknown  to  him  at  the  time  it  took  plaitf  ^^; 
and  on  some  other  grounds  to  which  it  is  unnecessary  to  refer.  In 
criminal  cases,  generally  speaking,  points  of  law  must  be  reserved 
by  the  judge,  and  new  trials  are  not  grantabla 

§  83  (v).  Having  given  this  sketch  of  the  course  of  "trial  by  judge 
and  jury,"  we  should  here  dismiss  the  subject,  were  not  a  clear  per- 
ception of  the  principle  on  which  it  is  founded  indispensable  to  a 
right  understanding  of  our  rules  of  judicial  evidence.  Looking  at 
the  different  sorts  of  tribunals  which  have  existed  in  different  ages 
and  countries,  we  shall  find  this  distinction  running  through  them, 
viz.  that  some  are  fixed  and  some  ccaual  (x).  By  "  fixed  "  tribunals 
are  meant  those  composed  of  persons  appointed,  either  permanently 
or  for  a  definite  time,  to  take  cognizance  of  causes  of  a  specified  kind ; 
and  they  most  usually  consist  of  men  who  have  made  legal  matters 
the  subject  either  of  their  study  or  practice :  "  casual  '*  tribunals  are 
called  together  for  the  occasion,  and  dismissed  when  the  cause  is  de- 
cided ;  and  properly  should  consist  of  private  individuals,  possessed  of 
no  peculiar  legal  knowledge.  Kow  each  of  these  has  its  advantages 
and  disadvantages.  For  the  decision  of  questions  of  abstract  law, 
the  superiority  of  a  fixed  tribunal  is  too  obvious  to  need  remark ;  and 
even  for  questions  of  fact,  a  superior  education  and  most  probably  a 
higher  order  of  intellect,  and  a  practical  acquaintance,  from  the  expe- 
rience of  years,  with  men  in  general,  with  the  tricks  of  witnesses,  and 
the  sophistries  of  advocates,  might  seem  at  first  sight  almost  equally 
decisive  in  its  favor.  To  this  may  be  added,  that  the  single  judge 
seems  the  natural  and  primitive  form  of  tribunal  (y),  as  autocracy 


grant  a  new  trial  mnat  be  a  judicial,  and 
not  an  arbitrary  discretion."  PerGlyn,  C. 
J.,  in  Wood  V.  Gnnston,  Sty.  466.  See 
also  Creed  v.  Fisher,  9  Exch.  472. 

(u)  See  2  Chitt  Archb.,  13th  ed.,  oh. 
xcviii.  p.  1210. 

(v)  As  to  sections  83-85,  see  note  (t)  at 
p.  79,  post, 

(x)  Paley's  Moral  and  Political  Philoso- 
phy, bk.  6,  ch.  8. 

(y)  Whether  it  is  the  most  general  may 
be  questioned.  In  the  early  stages  of  soci- 
ety, and  indeed  in  all  countries  on  peculiar 
emergencies,  causes  are  decided  by  persons 
of  station  and  authority  without  reference 
to  any  supposed  special  qualification  on 
their  part:  it  is  only  as  ciTiUzation  ad- 


vances and  laws  become  more  complicated* 
that  the  study  and  application  of  them 
assumes  the  form  of  a  distinct  professioik. 
Among  the  Jews,  criminal  cases,  at  least, 
were  tried  by  the  elders  of  the  city  at  ita 
gate.  See  Dent.  xxL  19,  &o.,  xxiL  15« 
XXV.  7;  Ruth  iy.  1-11;  Josh.  xx.  4;  Jerem. 
zxvi.  10,  kc;  Amos  v.  10-15,  &c.  And 
the  practice  of  the  two  greatest  nations  of 
antiquity  is  thus  stated  by  one  of  the 
greatest  of  historians  :  '*  The  free  citizens 
of  Athens  and  Home  enjoyed,  in  aU  crimi- 
nal cases,  the  invaluable  privilege  of  being 
tried  by  their  country.  .  .  .  The  task  of 
convening  the  citizens  for  the  trial  of  each 
offender  became  more  difficult  as  the  citi- 
zens and  the  offenden  continually  mnlti- 
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seems  the  natural  and  primitive  form  of  government.  But,  as  was 
said  by  the  great  Athenian  legislator  with  reference  to  the  latter  (z), 
"  Absolute  monarchy  is  a  fair  field,  but  it  has  no  outlet "  (a),  so  the 
evils  necessarily  incident  to  the  former  immensely  outweigh  its  value. 
Even  as  regards  accuracy  of  decision,  the  advantage  in  deciding  facts 
is  on  the  side  of  the  casual  tribunal.  From  their  position  in  life  its 
members  are  likely  to  know  more  of  the  parties  and  witnesses,  and 
are  consequently  better  able  to  enter  into  their  views  and  motives ; 
and  from  the  novelty  of  their  situation  they  bring  a  freshness  and 
earnestness  to  the  inquiry,  which  the  constant  habit  of  deciding^  ad- 
judicating, and  punishing  dims  and  blunts  more  or  less  in  the  mind 
of  every  judge.    But  the  great  danger  of  a  fixed  tribunal  is  methodi- 

plied;  and  th«  ready  expedient  was  adopted  chosen  by  the  votes  of  the  people.    The 

of  delegating  the  jurisdiction  of  the  people  rules  and  precautions  of  freedom  have  re- 

to  the  ordinary  magistrates,  or  to  eztraor-  quired  some  explanation  ;    the  order  of 

dinary  inquisitors.    In  the  first  ages  these  despotism  is  simple  and  inanimate.     Be- 

questions  were  rare  and  occasional.    In  the  fore  the  age  of  Justinian,  or  perhaps  of 

banning  of  the  seventh  century  of  Rome  Diocletian,  the  decurias  of  Roman  judges 

they  were  made  perpetual.  ...  By  these  had  sunk  to  an  empty  title;  the  humble 

inquisitors  the  trial  was  prepared  and  di-  advice  of  the  assessors  might  be  accepted 

rected;  bat  they  could  only  pronounce  the  or  despised ;  and  in  each  tribunal  the  civil 

sentence  of  the  majority  of  judges,  who  and  criminal  jurisdiction  was  administered 

with  some  truth,  and  more  prejudice,  have  by  a  single  magistrate,  who  was  raised  and 

been  compared  to  the  English  juries.     To  disgraced  by  the  will  of  the  Emperor.*' 

discharge  this  important  though  burden-  Gibbon,  Decline  and  Fall  of  the  Roman 

some  office,  an  annual  list  of  ancient  and  Empire,   ch.   44,   vers,  finem.     See  also 

respectable  citizens  was  formed    by  the  Heinec.  ad  Pand.  pars  2,  §  2;  Plutarch,  in 

pnstor.     After  many  constitutional  strug-  Vit.  Solon.    The  ancient  Germans  appear 

glea,  they  were  chosen  in  equal  numbers  to  have  had  a  system  strongly  resembling 

from  the  senate,  the  equestrian  order,  and  our  own  (Savigny,  Gesch.  des  Romischen 

the  people ;  four  hundred  and  fifty  were  Rechts  im  Mittelalter,    1  Baud,  4  Kap. ; 

appointed  for  single  questions ;  and  the  Id.  System  des  heutigen  Romischen  Rechts, 

various  roUs  or  decuriM  of  judges  must  1  Bach,  3  Kap. ;  Colquhoun*s  Summary 

have  contained  the  names  of  some  thou-  of  the  Roman  Civil  Law,  pt.  1,  §  119); 

sand  Romans,  who  represented  the  judicial  and  it  seems  that,  for  the  mode  of  trial  by 

authority  of  the  state.    In  each  particular  a  single  judge,  so  long  prevalent  on  the 

caose,  a  sufficient  number  was  drawn  from  continent  of  Europe,  we  are  chiefly  in- 

the  urn;  their  integrity  was  guarded  by  an  debted  to  the  Lower  Empire,  whose  prac- 

oath;  the  mode  of  ballot  secured  their  in-  tice  the  civilians  and  canonists  copied, 

dependence  ;  the  suspicion  of  partiality  perhaps  extended,  in  preference  to  that  of 

was  removed  by  the  mutual  challenges  of  Athens,  and  of  Rome  before  she  lost  her 

the  accuser  and  defendant.  ...  In  his  liberties. 

civil  jurisdiction,  the  pnetor  of  the  city  (?)  Tlpbt  roi>f  ^ot/f  €It€p  {C)s  X^erai) 

was  truly  a  judge,  and  almost  a  legislator;  koXop  fUf  ttnu  rV  rvptuvlSa  x'^f^^^*   ^^f^ 

but  as  soon  as  he  had  prescribed  the  action  (x^w  di  dTSpekaa^.    Platarch.  in  Vit.  Solon, 

of  law,  he  often  referred  to  a  delegate  the  (a)  In  modem  times  it  has  been  com- 

deteiminationofthefact.  .  .  .  But  whether  pared  to  a  high-pressure  steam-engine  with - 

he  acted  alone,  or  with  the  advice  of  his  out  a  safety-valve.    See  letter  signed  "  An 

council,  the  most  absolute  powers  might  be  Hertfordshire  Incumbent, "  Times,  June  23, 

trusted  to  a  magistrate  who  was  annually  1860. 
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cal  or  artificial  decision,  —  a  sort  of  decisioo  by  rouUne,  aiiaiog  out 
of  the  faculty  of  generalizing,  classifying,  and  distingoishing,  vbkh 
is  so  valuable  in  the  investigation  of  questions  of  mere  law.  This 
is  clearly  stated  by  the  Marquis  Beccaria,  whose  testimony  is  the 
more  valuable  from  being  that  of  a  foreigner  (b).  "  I  deem  that  tfae 
best  judicial  system  which  associates  with  the  principal  judge  asses- 
sors, not  selected,  but  chosen  by  lot ;  for,  in  such  matters,  igsonnce 
which  judges  by  sense  is  safer  than  science  which  judges  by  opinioa 
Where  the  law  is  clear  and  precise,  the  duty  of  the  tribanal  is  lim- 
ited to  ascertaining  the  existence  of  facts ;  and  although,  in  seeking 
tlie  proofs  of  crime,  ability  and  dexterity  are  required ;  although,  in 
summing  up  the  I'esult  of  those  proofs,  perspicuity  and  precision  are 
indispensable  ;  still,  in  order  to  draw  a  conclusion  from  them,  noth- 
ing more  is  required  than  plain,  ordinary  good  sense,  —  less  faUocions 
than  the  learning  of  a  judge  accustomed  to  seek  the  proofs  of  guilt, 
and  who  reduces  everything  to  an  artificial  system  formed  hyBtnd;" 
And  here  it  is  essential  to  remember  that  the  consequeuces  of  the 
errors  of  the  casual  tribunal  are  immensely  less.  Theirs  are  mcatly 
errors  of  impulse,  and  their  consequences  are  almost  entirely  confined 
to  the  actual  case  in  which  they  are  committed.  The  errors  of  a 
fixed  tribunal,  on  the  contrary,  are  the  errors  of  system,  and  their 
effects  are  lasting  and  general  Their  decisions,  proceeding  as  they 
do  from  persons  in  authority,  will,  especially  if  ever  so  sightly  in- 
volving a  point  of  law,  be  reported,  or,  what  is  even  more  objec- 
tionable, remembered  without  being  reported,  and  form  precedents 
by  which  future  tribunals  will  be  swayed.  Nor  is  even  this  the 
worst :  the  judge  to  whom  the  precedent  made  by  his  predecessor 
is  cited,  is  safe  from  censure  if  he  follows  it ;  while  on  the  other  hand, 
being  erroneous  in  itself,  he  may  without  danger  disregard  it:  so  that, 
if  corrupt  or  prejudiced,  he  may  take  as  his  guide  either  the  true 
principles  of  proof  or  the  previous  wrong  decision,  and  thus  gi^s 
judgment  for  the  plainti£f  or  for  the  defendant  at  pleasure  (c). 

(h)  "  lo  credo  ottimn  leggs  qnella,  rhe  aiaoe  ;  per  giudtcama  dal  nsnltsto  laei^ 

atabilisce  aawssoii  al  giudice  principale,  rimo,  □on  ri  si  richieda  cbe  no  armplio 

pred  dftUa  sorte,  «  non  dalU  welta;  perchi  ed  ordiuario  buoo  senso,  meno  f>llu«  i^ 

in  qneato  caso  i  piii  sicara  1*  ignorsnza  che  i1  aapere  di  on  giudice  Rssuebtto  a  n>l°' 

giudica  per  aeotiraento,  che  la  acienza  che  traTsr  rei,  e  che  tntto  riduce  ad  un  aMU" 

gindica  per  opinione.     Dore  le  leggi  aouo  fattiitia  adottato  da'  anoi  ataclj."  BrcfTU. 

chiare  e  precise,!' officio  dinn  giudice  non  Dei  Delitti  a  delle  Pena,§7.    See  also  tba 

connate  in  altra  che  di  acceitare  ud  fatto.  oteerrationa  of  Abbott,  C.  J.,  in  B.  c.  R"'' 

Se  nel  cercare  le  prove  di  un  delitto  ncM«-  dett,  1  B.  &  A.  S5,  103,  and  Faley's  Horil 

dett  abiliU  e  de«tr«zza,  ae  nel  preaentarne  and  Political  Philosophy,  Uc.  i,  ch.  B. 
il  rifoltato  i  neceaaario  chiarezxa  e  preci-  (<)  Introd.  §  Ti. 
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§  84.  But  tbe  iavincible  objection  to  fixed  tribTinuls,  —  i.  e.  fixed 
tribunals  intrusted  to  decide  both  law  and  facts  —  exists  in  the  diffi- 
culty, not  to  Bay  impossibility,  of  keeping  them  pure,  when  the  ques- 
tions at  issue  aie  of  great  weight  and  importance.  The  judge's  name 
being  known  to  tbe  world,  indicat«s  to  tbe  evil-disposed  litigant  the 
peisoD  to  whom  his  bribe  can  be  ofTered,  or  on  whose  mind  influence 
maybe  brought  to  bear;  and  a  frightful  temptation  is  held  out  to  the 
executive  to  secure  the  condemnation  of  political  enemies,  by  pla- 
cing on  the  seat  of  justice  persons  of  complying  morals  or  timorous 
dispositions.  We  commonly  hear  the  purity  of  the  British  Bench 
ascribed  exclusively,  or  nearly  so,  to  the  statutes  12  &  13  Will.  3, 
c.  2, 8.  3,  and  1  Geo.  3,  c.  23,  which  rendered  judges  irremovable  at 
the  pleasure  of  the  crown ;  not  remembering  that,  however  valuable 
those  enactments  are  on  many  grounds,  appointment  to  the  bench  is 
as  much  in  the  hands  of  the  crown  as  ever  it  was ;  and  that  even 
under  the  old  system  men  were  found,  like  Goscoigne,  Hale,  and 
others,  who  defied  tbe  crown  when  in  discharge  of  their  duty.  But 
where,  as  among  us,  the  ultimate  fate  of  every  cose  is  pronounced  by 
a  body,  the  individual  members  of  which  are  unknown  until  tlie 
moment  of  trial,  all  this  is  removed :  and  in  modern  times  it  is  the 
packed  jury,  not  the  corrupt  judge,  which  upright  citizens  have  to 
dread. 

§  85.  The  description  already  given  of  our  common  law  tribunal 
shows  it  to  be  one  of  a  compound  nature,  —  partly  fixed  and  partly 
casual,  —  and  which  will  be  found  bo  constructed  as  to  secure  very 
nearly  all  the  advaut^es  of  each  of  the  opposing  systems,  while  it 
avoids  their  characteristic  dangers  (d).    Our  system,  by  confiding 
to  the  judge  the  decision  of  all  questions  of  law  and  practice,  secures 
the  law  and  the  practice  from  being  altered  by  any  mistake,  or  even 
misconduct,  of  the  jury ;  by  treating  as  matter  of  law,  and  conse- 
quently within  the  province  of  the  judge,  the  admissibility  of  evi- 
al  basis  of  adjudication,  of  any 
prevents  the  jury  irom   acting 
ridence ;  and  by  intrusting  the 
the  proceedings  and  the  duty  of 
renders  available  his  knowledge 
.t  of  the  hands  of  the  judge  the 
I  application  of  tbe  law  to  them, 
She  roots,  prevents  artificial  sys- 
1  Philosophy,  l)k.  S,  ch.  S. 
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terns  of  proof  from  being  formed,  and  secures  the  other  advantages 
of  a  casual  tribunal  Besides,  the  difference  that  exists  between 
the  judge  and  jury,  in  station,  acquirements,  habits,  and  manner  of 
viewing  things,  not  only  enables  them  to  exert  on  each  other  a 
mutual  and  very  salutary  control,  but  confers  an  enormous  moral 
weight  on  their  joint  action.  When,  for  instance,  the  condemnation 
of  a  criminal  is  pronounced,  both  by  the  representative  of  the  law, 
and  by  a  number  of  persons  chosen  indifferently  from  the  body  of 
the  community,  the  blow  descends  on  him  and  the  other  evil-dis- 
posed members  of  it  with  a  force  which  it  never  could  have,  if 
based  solely  on  the  reasoning  of  the  one,  or  the  consultation  of  the 
other.  To  these  considerations  must  be  added  the  constitutional 
protection  which  the  presence  of  a  jury  affords  to  the  firee  citizen,  -^ 
a  matter  too  well  known  to  need  much  explanation.  Suffice  it  to 
say  that  it  rests  on  the  principle  —  a  principle  by  no  means  peculiar 
to  us  (tf)  —  of  leaving  a  portion  of  the  judicial  authority  in  the 
hands  of  the  people,  instead  of  vesting  the  whole  in  some  exclusive 
or  professional  body.  Now  it  is  one  of  the  popular  fallacies  of  the 
day,  —  one  which  is  frequently  put  forward,  and  still  more  fre- 
quently insinuated  by  the  enemies  of  the  jury  system,  and  too  often 
incautiously  admitted  by  its  friends,  — that  that  constitutional  pro- 
tection is  the  sole  advantage  of  this  mode  of  trial,  and  that  that 
protection  is  required  in  criminal  cases  only.  The  law  of  England, 
however,  as  we  trust  will  appear  from  what  has  been  already  said, 
has  established  the  trial  by  judge  and  jury,  in  the  conviction  that  it 
is  the  mode  best  calculated  to  ascertain  the  truth,  and  do  the  great- 
est amount  of  justice,  in  every  sense  of  that  word,  in  the  great  ma- 
jority of  cases;  the  constitutional  protection  afforded  by  it  being 
only  a  collateral,  although  most  important,  consequence  of  the  gen- 
eral arrangement.  So  obvious  is  this,  that  some  of  those  who  have 
attacked  the  jury  system  in  the  main,  concede  that  it  ought  to  be 
retained  in  cases  where  the  liberty  of  the  subject  may  come  in  ques- 
tion (/).  But  who  could  define  beforehand  what  those  cases  are  ? 
The  most  ordinary  case,  criminal  or  civil,  may  disclose  in  its  prepress 
a  most  important  constitutional  question,  wholly  inlperceptible  at 
its  outset;  and  we  may  add  by  way  of  illustration,  that  two  oi 
the  most  important  constitutional  questions  that  ever  presented 
themselves  to  a  tribunal  were  raised,  one  in  a  special  action  on  the 

(<;)  See  9upra,  §  88,  B«to  (y).  (/)  Bentham's  Principles  of  Judicial 

Procedure,  ch.  23,  §  1. 
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case  (y),  the  other  in  an  action  for  libel  (h).  "The  distinction," 
Bays  an  eminent  jurist  of  the  last  centuiy, "  between  the  ofSce  of 
judge  and  jury  aeeme  to  claim  our  utmost  respect  May  this  wise 
distribution  of  power  between  the  two  long  continue  to  flourish, 
unspoiled  either  by  the  proud  encroachment  of  ill-designiDg  judges, 
or  the  wild  presumption  of  licentious  juries  "  (t). 

§  86.  We  come  to  the  third  great  feature  of  the  commoa  law 
mode  of  proof,  —  the  general  principles  by  which  the  admissibility 
of  evidence  is  governed.  And  here  it  is  to  be  observed  that  the 
rules  of  evidence  are  of  three  kinds :  —  Ist.  Those  which  relate  to 
evidence  t»  causa,  L  e.  evidence  adduced  to  prove  the  questions  in 
dispute.  2d.  Those  affecting  evidence  extra  cauaam,  or  tliat  which 
is  used  only  to  test  the  accuracy  of  media  of  proof.  3d.  Sules  of 
forensic  practice  respecting  evidence.  Now  it  is  to  the  first  of 
these  that  the  term  "rules  of  evidence"  most  properly  applies, — 
much  evidence  which  would  be  rejected  if  tendered  in  causa  being 
perfectly  receivable  aa  evidence  eaira  cavaam;  and  there  are  few 
trials  in  which  this  sort  of  evidence  does  not  play  an  important 
part  Again,  the  Judge  has  a  certain  latitude  allowed  him  with 
respect  to  the  rules  of  forensic  proot  He  may  ask  any  questions  in 
any  form,  and  at  any  stage  of  the  cause,  and  to  a  certain  extent  even 
allow  parties  or  their  advocates  to  do  so.  This,  however,  does  not 
mean  that  he  can  receive  illegal  evidence  at  pleasure ;  for  if  such  be 
left  to  the  jury,  a  new  trial  may  be  granted,  even  though  the  evi* 
dence  were  extracted  by  questions  put  from  the  bench.  But  it  is  a 
power  necessary  to  prevent  justice  being  defeated  by  technicality,  to 
secure  indicative  evidence  (k),  and  in  criminal  cases  to  assist  in  fixing 
the  amount  of  punishment  And  it  should  be  exercised  with  due 
discretion.    "  Discretio  est  discemere  per  legem,  quid  sit  justum  "  (l). 

(p]  Albby  V.  White,  Ld.  Saym.  93$.  ise  of  mtmsge,— in  which  thsy  wrn  of 

(A)  Ktockdale   v.    EaEuid,    9  A.    ft  opinion  that  the  riffht  of  either  port;  to  • 

E.  1,  juiy  should  be  absolute,— the  mode  of  trial 

5.  should  be hy  a  jadge  withonta  jury.  "Ei- 

he  perienre  ahovs,"  the;  wid,  "that  a  large 

ins  pmportioD  of  the  caws  that  go  to  trial  are 

w.  unlit  for  tlie  consideration  of  a  jury,  and 

ith  in  consequence  great  expense,  delay,  and 

ro-  inconrsnience  are  occasioned." 
.ed  {k)    For    "indicatire"    erideDce,    «ee 

he  ix/m. 

el,  (0  Co.  LitL  227  h ;  2  Inst  EB  ;  4  Inst. 

It,  11 1  e  Q.  B.  700. 


THE  ENGLISH  LAW  07  EVIDENCE.  [BOOK  L 

"In  maxima  potentia  mioima  licentia " (m).  "DiscretioD  is  a  sci- 
ence ot  understanding  to  discern  between  falsity  and  truth,  between 
wrong  and  right,  between  shadows  and  substance,  between  equity 
and  colorable  glosses  and  pretences,  and  not  to  do  according  to 
their  wills  and  private  affections  "  (n). 

§  87.  With  regard  to  evidence  in  a 
confining  our  attention,  —  it  was  said 
a  most  important  case,  that  "  the  judge 
laid  it  down  that  there  is  but  one  genei 
that  the   nature   of  the   case   will  ad 

(nt)  Hob.  1S9.  {b) 

(n)  5  Co.  100  a.    8e«  aba  7  Co.  1,  Col-     «.  Bm 
Tin's  caae,   27  a,   and   10  Co.  140  a;   19 
How.  St.  Tr.  lOSO  )  i  Burr.  2GSe. 

1  Tbe  Best  EvinsNcE.  ^(o.)  Amunud  Saipi 
"  the  beat  evidence  is  to  be  given  which  tbe  DBtun 
(§  82-97, )  is  ivgarJeil  by  tbe  learned  author  w  a 
of  PvitlflDcc  It  is  Hsaumed  throughout  the  pr««eiit 
et  patnm)  to  be  a  well-deliniid  rule,  in  accordanc 
and  excluaiona  of  evidence  are  established  and  ma 
vogue,  but  it  may  be  doubted  whether  aoy  priucipl 
largely  asiiiated  in  determining  the  present  rortn  of 
law  eminently  utilitarian,  and  most  largely  moalil 
strong  common  sense  of  judges  and  legislators,  or  I 
legislation.  With  a  recognized  exception  (stated 
whatever  may  hare  been  true  in  the  period  of  whio 
DO  such  doep-reaching  principle  obtains  in  tbe  law 
126,  132. 

The  role,  moreover,  as  given  above,  is  ambiguc 
or  a  rule  of  requiremenL  It  means  either  {!,)  thi 
the  case  permits  may  be  given;  or  (2.)  that  such  e< 
of  these  propositions  is  true.  (1.)  It  is  not  true 
because  it  is  the  beet  possible  in  the  nature  of  the  c 
and  often  is,  not  only  the  best,  but  the  only  evldei 
able,  thay  may  be  dead;  but  unlass  their  evidence 
such  hearsay  is  rejected.  See  J  492,  a.  1.  Bee 
(2. }  Neither  is  it  true  that  the  beat  passible  eviden 
evidence  which,  in  tbe  nature  of  things,  prcsnppo 
which  is  not  offered,  is  good  ground  for  cautionar 
mate  subject  for  the  comments  of  counsel;  it  nndoi 
deuce  offer^.  But  it  by  no  meuns  follows  that 
one  is,  it  seems,  couipelted  to  oBer  a  certain  amoun 
ing  relevant  evideace  which  is  actually  offered.  I 
not  forthcoming,  and  the  veidict  be  adverae  by  co 
auy  rqle  of  law  has  been  violated  by  so  doing.  W 
Carr  t.  Miner,  42  111.  179;  Minor  v.  Tillotson,  7 
man,  37  Pa.  St.  87;  Wingu.  Abbott,  28  Me.  3B7. 
12  Wheat  64,  70;  Wilcoi  c.  Smith.  6  Wend.  231, 
Hordecai  v.  Beal,  6  Porter,  (Ala.)  629;  Bagley  v.  A 


PART  L] 


GENERAL  VIEW. 


79 


Baron  Gilbert,  to  whom  principally  we  are  indebted  for  reducing  our 
law  of  evidence  into  a  system,  says,  "  The  first  and  most  signal  rule, 
in  relation  to  evidence,  is  this,  that  a  man  must  have  the  utmost 
evidence  the  nature  of  the  fact  is  capable  of"  {p) :  "the  true  mean- 
ing of  the  rule  of  law,  that  requires  the  greatest  evidence  that  the 
nature  of  the  thing  is  capable  of,  is  this :  that  no  such  evidence 
shall  be  brought,  which  ex  iiatura  rei  supposes  still  a  greater  evi- 
dence behind,  in  the  party's  own  possession  and  power "  (q).  And 
in  another  old  work  of  authority  (r) :  "  It  seems  in  regard  to  evi- 


(j))  Gilb.  Ev.  4,  4th  ed. 
iq)  Gilb.  Ev.  16,  4tli  ed. 


(r)  Bac.  Abr.  Evid.  (I),  ed.  1736. 


that  a  more  credible  witness  could  have  been  called  is  no  ground  for  rejecting  the  less 
conulubive  evidence.  State  v.  Cain,  9  W.  Va.  559  ;  Governor  v.  Roberts,  2  Hawks, 
26 ;  Green  v.  Cawtliorn,  4  Dev.  L.  409.  So  evidence  will  be  received  of  words  spoken, 
though  the  speaker  is  present  in  court  and  not  called  as  a  witness.  Badger  v.  Story, 
16  N.  H.  168;  Featherman  v.  Miller,  45  Pa.  St.  96.  There  has,  however,  been  mani- 
ffat>Hl  a  strong  tendency  to  reject  evidence  clearly  substitutionary  in  its  nature,  — 
espcially  so,  when  the  facts  of  the  case  clearly  indicate  the  source  from  which  a  better 
graJe  of  evidence  can  be  obtained.  Hilts  t?.  Colvin,  14  Johns.  182;  Battles  v.  HoUey, 
6  Greenl.  145 ;  Cook  v.  Wood,  1  McCord,  139  ;  Lyons  v.  Gregory,  3  Hen.  &  Munf. 
2:57;  lx)wry  v.  Cady,  4  Vt.  504 ;  Doe  v,  Greenlee,  3  Hawks,  281  ;  Cornet  t?.  Williams, 
20  Wall.  226. 

{b. )  Fratent  Scape  of  Rule,  —  There  is  one  weU-recognized  rule  which  approaches  the 
"Ixst  evidence"  rule,  and  is  stiU  in  force.  In  proving  the  contents  of  a  writing,  the 
writing  itself  must  be  shown,  in  the  absence  of  legal  excuse.  In  other  words,  parol 
evidence  of  the  contents  of  a  written  instrument  can  only  be  introduced  after  satis- 
fy torily  accounting  for  failure  to  produce  the  original.  (Conf.  §  215,  n.  1,  C.  III. 
(').  infra.)  At  the  present  day  this  latter  rule  and  the  so-called  "best  evidence" 
riiU:  are  substantially  equivalent  phrases.  Sebree  v.  Dorr,  9  Wheat.  558;  Hart  v,  Yunt, 
1  Watts,  2:)3.  See  Hilts  v.  Colvin,  14  Johns.  182  ;  Doe  v.  Greenlee,  3  Hawks,  281  ; 
Harvey  v.  Thorpe,  28  Ala.  250  ;  Wallace  «.  Townsend,  109  Mass.  263.  As  to  what 
is  the  original  document  in  a  telegraphic  message,  see  Durkee  v.  Vt.  Cen.  R.  R.,  29 
Vt.  127.  Proof  of  inability  to  produce  the  original  document  must  be  reasonably  strong 
under  the  facts  of  the  case.  Minor  v.  Tillotson,  7  Peters,  99 ;  Wing  t>.  Abbott,  28  Maine, 
307;  Waller  v.  School  Dist,  22  Conn.  326;  Carr  v.  Miner,  42  111.  179.  But  see  U.  S. 
V.  Suttor,  21  How.  170,  175. 

(1.)  It  is  probably  law  in  this  country  that  a  parol  extrajudicial  admission  of  the 
<^'nteiits  of  a  written  instrument  is  primary  evidence  of  the  contents  of  such  instru- 
i»*nt  as  airainst  the  party  making  such  admission.  In  other  words,  an  admission  dis- 
[«'ii^es  with  further  proof  of  the  matter  thereby  covered.  1  Greenl.  Ev.  §§  96,  203; 
I^i^-mis  r.  Wadliams,  8  Gray,  557  ;  Smith  v.  Palmer,  6  Cush.  513,  520.  But  see, 
<•  "^''■'',  Jenner  v,  Joliff,  6  Johns.  9  ;  Welland  Canal  v,  Hathaway,  8  Wend.  480. 
i- >  Th»Te  are,  it  seems,  no  recognized  degrees  of  secondary  evidence  concerning  the 
f'oV.'  uts  of  a  private  document.  A  private  copy  is  as  admissible  as  an  official  one  ; 
I'^irol  evidence  is  as  admissible  as  either.  The  difference  lies,  not  in  admissibility, 
hut  in  w.'ight  and  value.  Harvey  v.  Thoi-pe,  28  Ala.  250  ;  Renner  v.  Bank  of  Colum- 
hiA.  9  Wheat.  582,  587;  Den  v.  McAllister,  2  Halst.  46,  53;  U.  S.  v,  Britton,  2  Mason, 
4''1,  4fi8;  Jackson  v.  Vail,  7  Wend.  125.  As  to  what  constitutes  a  document,  within 
tWniraning  of  the  "best  evidence"  rule,  conf.  §  215,  n.  1,  A,  infra.  As  to  how  far 
4  written  instrument  can  be  varied  by  parol,  see  §  226,  n.  1,  infra. 
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dence  to  be  an  uncontestable  rule,  that  the  party  who  ia  to  ptove 
any  fact  must  do  it  by  the  highest  evidence  of  which  the  nature  of 
the  thing  is  capable"  Similar  lai^sge  ia  to  be  found  in  most  of 
oar  modem  books  («). 

The  important  rule  in  question  has 
misunderstood ;  partly  from  the  ambigU' 
in  which  it  ia  enunciated,  and  partly 
accompanied  by  an  illustration  which 
the  rule  itselE  "  If,"  says  Lord  Chief 
offers  a  copy  of  a  deed  or  will,  when 
original,  this  carries  a  presumption  with 
more  in  the  deed  or  will  that  makes  e^ 
would  have  produced  it ;  and  therefore  i 
case  is  not  evidence."  This  is  undoubb 
mistake  to  suppose  it  to  be  the  ^11  extei 
illustrant,  non  restringunt  l^m "  (u). 
been  misunderstood,  as  implying  that  thi 
the  moat  convincing  or  credible  evidenc 
under  the  circumstances.  But  all  the  i 
not  its  meaning  (x) ;  as  further  appea 
"there  are  no  degrees  of  parol  evidenc 
ondary  evidence."  Suppose  an  indictm 
make  the  case  stronger,  for  wounding  ■ 
offence  capital  until  the  24  &  25  Vict  c 
with  penal  servitude  for  life)  :  the  injur 
court,  is  not  called  as  a  witness,  and  i' 
charge  by  the  evidence  of  a  person  who 
at  the  distance  of  a  mile,  or  even  throng 
would  be  admissible,  because  it  is  con 
senses  of  the  witness  having  been  brou; 
the  not  producing,  what  would  probabl 
evidence  of  the  party  injured,  is  mere 
addressed  to  the  jury.  Again,  by  "  seo 
derivative  evidence  of  the  contents  of  t 
is  a  principle  that  such  is  not  receivab 
"  primary  evidence,"  the  document  itaell 

{»)  3  8t«ph.  Comm.  BU  ;  Peike'i  Ev.  (t)  t 

8  :  2  Er.  Poth.  147,  148  ;  1  Greenl  Ev.  (u) 

S  82,  7th  ed. ;  1  Taylor**  Ef.  cb.  4,  J  S63  (x) 
tC  »eq. ;  Powell'B  Ei.,  4tli  ei.  60,  *c. 
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fur  Q/).  But  when  this  has  been  done,  any  form  of  secondary  evi- 
dence is  receivable  (z).  Thus,  the  parol  evidence  of  a  witness  is 
admissible  though  there  is  a  copy  of  the  document,  and  the  proba- 
bility that  it  would  be  more  trustworthy  than  his  memory  is  only 
a  matter  of  observation  (a). 

§  88.  The  true  meaning  of  this  fundamental  principle  will  be 
best  understood  by  considering  the  three  chief  applications  of  it. 
Evidence,  in  oixler  to  be  receivable,  should  come  through  proper 
instruments,  and  be  in  general  original,  and  proximate.  With  respect 
to  the  first  of  these:  with  the  exception  of  a  few  matters  which 
either  the  law  notices  judicially,  or  which  are  deemed  too  notorious 
to  require  proof,  the  judge  and  jury  must  not  decide  facts  on  their 
personal  knowledge ;  and  they  should  be  in  a  state  of  legal  ignorance 
of  ever\ahing  relating  to  the  questions  in  dispute  before  them,  until 
established  by  legal  evidence,  or  legitimate  inference  from  it  (5). 
**Non  refert  quid  notum  sit  judici,  si  notum  non  sit  in  forma 
judicii "  (c).  It  is  obvious  that  if  they  were  allowed  to  decide  on 
impressions,  or  on  information  acquired  elsewhere,  not  only  would  it 
be  impossible  for  a  superior  tribunal,  the  parties,  or  the  public,  to 
know  ou  what  grounds  the  decision  proceeded,  but  it  might  be 
founded  on  common  rumor,  or  other  forms  of  evidence,  the  very 
worst  instead  of  the  best. 

§  89.  The  next  branch  of  this  rule  is  that  which  exacts  original 
and  rejects  derivative  evidence,  and  -  prescribes  that  no  evidence 
shall  be  received  which  shows,  on  its  face,  that  it  only  derives  its 
force  from  some  other  which  is  withheld  (d),  "  Melius  [or  '  satius  '] 
est  petere  fontes  quara  sectari  rivulos  "  (e).  The  terms  "  primary  " 
and  "  secondary  "  evidence  are  used  by  our  law,  in  the  limited  sense 
of  the  original  and  derivative  evidence  of  written  documents;  the 
latter  of  which  is  receivable  when,  by  credible  testimony,  the  exist- 
ence of  the  primary  source  has  been  established  and  its  absence 
explained.  But  derivative  evidence  of  other  forms  of  original  evi- 
dence is  in  general  rejected  absolutely;   as  where  supposed  oral 


:    I 


(y)  Tn/ra,  bk.  3,  pt.  2,  ch.  8. 

(:)  Doe  d.  GUbert  v.  Boss,  7  M.  &  W. 


102. 


I'^)  Id.  106.  107. 

(i)  /n/ro,  bk.  8,  pt.  1,  ch.  1;  IntixxL 

ic)  3  Bulst.  115. 
(d)  Per  Parke,  B.,  in  deUvering  the    Co.  41  a. 

6 


judgment  of  the  Court  of  Exchequer  in  Doe 
d.  Welsh  «.  Langfield,  MS.  Hil.  Vac.  1847, 
reported  16  M.  &  W.  497  ;  Doed.  Gilbert 
«.  RosR,  7  M.  &  W.  102,  106,  per  Parke, 
B.  ;  Macdonnell  v.  Evans,  11  C.  B.  930, 
942,  per  Maule,  J. 

(e)  Co.  litt.  805  b ;  8  Co.  116  b ;  10 
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evidence  is  delivered  through  oral,  and  the  various  other  sorts  of 
evidence  comprised  in  practice  under  the  very  inadequate  phrase 
"  hearsay  evidence  "  (f)} 

§  90.  The  remaining  application  of  this  great  principle  which  we 
propose  to  notice  at  present,  seems  based  on  the  maxim,  '*  In  jure 
non  remota  causa,  sed  proxima  spectatur"  ($r).  It  may  be  stated 
thus,  that,  as  a  condition  precedent  to  the  adrmsBbUUy  of  evidence, 
either  direct  or  circumstantial,  the  law  requires  an  open  and  visible 
connection  between  the  principal  and  evidentiary  facts,  whether 
they  be  ultimate  or  subaltemate.^  This  does  not  mean  a  necessary 
connection,  —  that  would  exclude  all  presumptive  evidence,  —  bat 
such  as  LB  reasonable,  and  not  latent  or  conjectural.  In  this  our 
judicial  evidence  partakes  of  the  very  essence  of  all  sound  munici- 
pal law,  and  preserves  the  lives,  liberties,  and  properties  of  men, 
by  placing  an  effectual  rein  on  the  imagination  of  those  intrusted 
with  the  administration  of  justice,  and  preventing  decision  on  re- 
mote inferences  and  fancied  analogies  (A). 

§  91.  The  true  character  and  value  of  the  important  principle 
now  under  consideration  is,  however,  mdre  easily  conceived  tlian 
described.  In  dealing  with  natural  evidence,  the  connection  be- 
tween the  principal  and  evidentiary  facts  must  be  left  to  instinct  (t^; 
in  legal  evidence  this  is  replaced  by  a  sort  of  l^al  instinct,  or  1^^ 
sense,  acquired  by  practice ;  and  the  old  observation,  **  Multa  raulto 
exercitamentis  facilius  quam  regulis  percipies  "  (Jc),  becomes  perfectly 
applicable.  A  few  instances,  however,  may  serve  for  illustration. 
On  a  criminal  trial,  the  confession  of  a  third  party,  not  produced  as 
a  witness,  that  he  was  the  real  criminal,  and  that  the  accused  is 
innocent,  although  certainly  not  destitute  of  natural  weight,  would 
be  rejected,  fr6m  its  remoteness  and  want  of  connection  with  the 
accused,  and  the  manifest  danger  of  collusion  and  fabrication.    So, 

(/)  Infra,  bk.  8,  pt  2,  ch.  4.  (h)  Introd.  §  38. 

{g)  Bac.  Max.  of  the  Law,  Reg.  1 ;  12  (t)  1  Benth.  Jud.  Er.  ii. 

East,  652;  14  M.  k  W.  483;  6  B.  &S.  881;  Qc)  4  Inst.  50. 
H.  &  B.  61;  18  C.  B.  879;  18  Jar.  962. 

*  The  phrase  •«  hearsay  endence  "  is  certainly  open  to  graye  objection.  (StepK  IHg. 
Uw  Ev.,  (May's  Amer.  Ed.,)  Preface,  p.  22  ;  §  492,  n.  1,  infra,)  But  it  may  be 
doubted  whether  the  phrase  ••derivative  eyidenoe"  is  a  felicitous  one,  eirpecially  as 
applied  to  the  subject-matter  of  the  "hearsay  rule."  The  original  source  of  heareay 
evidence  may  not  be  withheld;  the  desirable  witness  may  be  dead,  or  it  may  be  pnc* 
tically  impossible  to  secure  attendance^    See  also  §  87,  n.  1,  supra. 

s  See  §  251,  n.  1. 
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if  a  man  writes  in  his  pocket-book  that  he  owes  me  5/.,  it  is  reason- 
able evidence  against  him  that  he  owes  me  that  sum,  although  it  is 
quite  possible  he  may  be  mistaken.  But  suppose  he  were  to  write 
in  it  that  I  owe  him  5L,  that  statement,  though  possibly  quite 
true,  is  no  evidence  against  me;  for  the  want  of  connection  is 
obvious.  Again,  the  bad  character  or  reputation  of  an  accused 
person,  although  strong  moral,  is  not  legal  evidence  against  him, 
unless  he  sets  up  liis  character  as  a  defence  to  the  charge  (Q.  The 
sound  policy,  which  requires  that  even  the  worst  criminals  shall 
receive  a  fair  and  unprejudiced  trial,  renders  this  rule  indispen- 
sable. So,  a  man's  appearance  and  physiognomy  are  not  unfre- 
quently  excellent  guides  to  his  character  and  disposition,  but  they 
ought  not  to  be,  and  they  are  not,  receivable  as  legal  evidence 
against  him  (m). 

§  92.   But  whether  a  given  fact,  bearing  indirectly  on  a  matter  in 

issue,  should  be  received  as  circumstantial,  or  rejected  as  conjectural 

evidence,  is  often  a  question  of  extreme  difficulty.    One  test,  perhaps, 

is  to  consider  whether  any  imaginable  number  of  pieces  of  evidence^ 

such  as  that  tendered,  could  be  made  the  ground  of  decision :  for  it 

is  the  property  of  a  chain  of  genuine  circumstantial  evidence,  that, 

however  inconclusive  each  link  is  in  itself,  the  concurrence  of  all 

the  links  may  amount  to  proof,  often  of  the  most  convincing  kind. 

Suppose,  in  a  case  of  murder  by  a  cutting  instrument,  no  eyewitness 

beiug   forthcoming,  the   criminative  facts    against    the   accused  (n) 

were :   1.  He  had  had   a  quarrel  with  the   deceased  a  short  time 

previous.     2.  He  had  been    heard   to   declare   that   he   would   be 

revenged  on  the  deceased.     3.  A  few  days  before  the  murder,  the 

accused  bought  a  sword,  or  large  knife,  which  was  found  near  the 

corpse.    4  Shortly  after  the  murder,  he  was  seen  at  a  short  distance 

from,  the  spot,  and  coming  away  from  it.     5.  Marks  corresponding 

with  the  impressions  made  by  his  shoes    were  traceable  near  the 

l»ody.     6.  Blood  was  found  on  his   person  soon  after  the  murder. 

7.  He  absented  himself  from  his  home  immediately  after  it.     8.  He 

irave  inconsistent  accounts  of  where  he  was  on  the  day  it  took  place. 

The  weakness  of  any  one  of  these  elements,  taken  singly,  is  obvious, 

(?)  See  this  rahject  very  fuUy  considered  Vaccus^,  ou  le  vilain  nom  qu'U  portait. 

in  Ri^.  V.  Rowton,  84  L.  J.,  M.  C.  67.  Mais  c'^taient  IK,  11  faut  en  convenir,  des 

(m)  Some  of  the  French  lawyers  thought  indices    trfes-^loign^s."      Bonnier,    Traiti 

they  ought     **0n  aUait  jusqu'ii  mettre  des  Preiives,  §  652. 

an  iiombre  de  ces  indices"  (i.  e.  indicea  (n)  This  expression  is  nsed  in  11  &  12 

eloign^)  **1a  mauvaise  physiognoroie  da  Vict  c.  46,  a.  1;  30  &  31  Vict  c.  35,  a.  6. 
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but  collectively  they  form  a  very  strong  case  against  the  accused. 
Now  suppose,  instead  of  the  above  chain  of  facts,  the  following 
evidence  was  offered.  1.  The  accused  was  a  man  of  bad  character. 
2.  He  belonged  to  a  people  notoriously  reckless  of  human  life,  and 
addicted  to  assassination.  3.  On  a  former  occasion  he  narrowly 
escaped  being  convicted  for  the  murder  of  another  person.  4.  Much 
jealousy  and  ill-feeling  existed  between  his  nation  and  that  to  which 
the  deceased  belonged.  5.  On  the  same  spot,  a  year  before,  one  of 
the  latter  was  murdered  by  one  of  the  former  in  exactly  the  same 
way.  6.  The  murderer  had  also  robbed  the  deceased,  and  the 
accused  was  well  known  to  be  avaricious.  7.  He  had  been  over- 
heard in  his  sleep  to  use  language  implying  that  he  was  the  mur- 
derer (o).  8.  All  his  neighbors  believed  him  guilty ;  or,  supposing 
the  case  one  of  public  interest,  both  Houses  of  Parliament  had  voted 
addresses  to  the  crown  in  which  he  was  assumed  to  be  the  guilty 
party.  These  and  similar  matters,  however  multiplied,  could  never 
generate  that  rational  conviction  on  which  alone  it  is  safe  to  act ;  and 
accordingly  not  one  of  them  would  be  received  as  legal  evidence. 

§  93.  It  may  be  objected,  and,  indeed,  Bentham's  Treatise  on 
Judicial  Evidence  is  founded  on  the  notion,  that  by  exclusionary 
rules  like  the  above  much  valuable  evidence  is  wholly  sacrificed  (p). 
Were  such  even  the  fact,  the  evil  would  be  far  outweighed  by  the 
reasons  already  assigned  for  imposing  a  limit  to  the  discretion  of 
tribunals  in  declaring  matters  proved  or  disproved  (g).  But  when 
the  matter  comes  to  be  carefully  examined,  it  will  be  found  that  the 
evidence  in  question  need  seldom  be  lost  to  justice;  for,  however 
dangerous  and  unsatisfactory  it  would  be  as  the  basis  of  final  adja- 
dication,  it  is  often  highly  valuable  as  "  indicative  evidence,"  i  & 
evidence  not  in  itself  receivable,  but  which  is  "indicative''  of 
better  (r).  Take  the  case  of  derivative  evidence :  a  witness  offers 
to  relate,  something  told  him  by  A. ;  this  would  be  stopped  by  the 
court ;  but  he  has  indicated  a  genuine  source  of  testimony.  A.,  who 
may  be  called,  or  sent  for.  So,  a  confession  of  guilt  which  has  been 
made  under  promise  of  favor  or  threat  of  punishment  is  inadmissible 
by  law ;  yet  any  facts  discovered  in  consequence  of  that  confession, 
such,  for  instance,  as  the  finding  of  stolen  property,  are  good  I^al 

(o)  In/m,  bk.  S,  pt.  %  ch.  7.  Ev.  37,  and  bk.  6,  cb.  11,  sect.  4,  as  well 

(p)  See  that  work,  pasnm,  as  in  his  Principles  of  Judicial  Prooednre, 

iq)  Supra,  §  90,  and  Introd.  §  88.  fcc.  cb.  11,  sects.  1  and  8.    In  one  pbu:e 

(r)  The  phrase  **indicatiye  evidence"  is  be  calls  it  "eridence  of  eyidence,"  3  Jnd. 

used  in  this  sense  by  Bentham,  1  Jud.  £r.  664. 
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evidence  (5).  Again,  no  one  would  think  of  treating  an  anonymous 
letter  as  legal  evidence  against  a  party  not  suspected  of  being  its 
author,  yet  the  suggestions  contained  in  such  letters  have  occasion- 
ally led  to  disclosures  of  importance.  In  tracing  the  perpetrators  of 
criaies,  also,  conjectural  evidence  is  often  of  the  utmost  importance, 
and  leads  to  proofs  of  the  most  satisfactory  kind,  sometimes  even 
amounting  to  demonstration.  It  is  chiefly,  however,  on  inquisitorial 
proceedings  —  such  as  coroners*  inquests,  inquiries  by  justices  of  the 
peace  before  whom  persons  are  charged  with  offences,  and  the  like 
—  that  the  use  of  **  indicative  evidence  "  is  most  apparent :  though 
even  these  tribunals  cannot  act  on  it 

§  94  The  rules  of  evidence  are  in  general  the  same  in  civil  and 
criminal  proceedings  (t))  and  bind  alike  crown  and  subject,  prose- 
cutor and  accused,  plaintiff  and  defendant,  counsel  and  client.  There 
are,  however,  some  exceptions.  Thus  the  doctrine  of  estoppel  has  a 
much  larger  operation  in  civil  pix)ceeding8  (u).  So  an  accused  per- 
son may,  at  least  if  undefended  by  counsel,  rest  his  defence  on  his 
own  unsupported  statement  of  facts,  and  the  jury  may  weigh  the 
credit  due  to  that  statement  (x) ;  whereas  in  civil  cases,  nothing 
must  be  opened  to  the  jury  which  it  is  not  intended  to  substantiate 
by  proof  (y).  Again,  confessions  or  other  self-disserving  statements 
of  prisoners,  will  be  rejected  if  made  under  the  influence  of  undue 
promises  of  favor,  or  threats  of  punishment  (2) ;  but  there  is  no  such 
rule  respecting  similar  statements  in  civil  cases.  So,  although  both 
these  branches  of  the  law  have  each  their  peculiar  presumptions, 
still  the  technical  rules  regulating  the  burden  of  proof  cannot  be 
followed  out  in  all  their  niceties  when  they  press  against  accused 
I>ersons  (a). 

§  95.  But  there  is  a  strong  and  marked  difference  as  to  the  effect 
of  evidence  in  civil  and  criminal  proceedings.  In  the  former,  a 
mere  preponderance  of  probability,  due  regard  being  had  to  the 
burden  of  proof,  is  a  sufficient  basis  of  decision  (h) ;  but  in  the  latter, 


(*)  R.  V.  Lockhart,  2  East,  P.  C.  658 ; 
R.  V.  Warickshall,  1  Leacb.  C.  L.  263;  R. 
t:.  Gould,  9  C.  &  P.  364  ;  R.  v.  Griffin,  R, 
&  R  C.  C.  151. 

(0  R.  V.  Burdett,  4  B.  &  A.  95,  122, 
[KT  B«-8t,  J.;  Attorney -General  v.  he  Mer- 


{x)  Infra,  bk.  4,  pt.  1. 

{y)  Stevens  v.  Webb.  7  C.  &  P.  60,  61; 
Buncombe  v.  Daniell,  8  id.  222,  227. 

(2)  Infra,  bk.  3,  pt.  2,  ch.  7. 

(a)  Hubenis,  Prael.  Jur.  Civ.  lib.  22, 
tit  3,  n.  16.     See  per  Ivord  Ken  yon,  C.  J., 


chant,  2  T.  R.  201,  n.;  R.  v.  Murphy,  8  in  R.  v,  Hadfield,  27  How.  St  Tr.  1353. 
C.  &  P.  297,  306;  I^ch  v.  Simpaon,  6  M.         (6)  Plowd.  412;  1  Greenl.  Ev.  13  a,  7th 

&  W.  309.  312,  per  Parke,  B.;  25  How.  ed.;  MacNaUy's  Ev.  578;  Cooper*.  Slade, 

^t,  Tr.  1314;  29  id.  764.  6  H.  L.  Cafl.  772,  per  WiUes,  J. 
[n]  Infra,  bk.  3,  pt  2,  ch.  7. 
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especially  when  the  offence  charged  amounts  to  treason  or  felony,  a 
much  higher  degree  of  assurance  is  required.  The  serious  cooser 
quences  of  an  erroneous  condemnation  both  to  the  accused  and  to 
society^  the  immeasurably  greater  evils  which  flow  from  it  than  from 
an  erroneous  acquittal,  have  induced  the  laws  of  every  wise  and 
civilized  nation  to  lay  down  the  principle,  though  often  lost  sight 
of  in  practice,  that  the  persuasion  of  guilt  ought  to  amount  to  a 
moral  certainty  (c);  or,  as  an  eminent  judge  expressed  it,  ''Such a 
moral  certainty  as  convinces  the  minds  of  the  tribunal,  as  reason- 
able men, beyond  all  reasonable  doubt"  (d), .  The  expression  ''moral 
certainty ''  is  here  used  in  contradistinction  to  physical  certainty,  or 
certainty  properly  so  called  (e) ;  for  the  physical  possibility  of  the 
innocence  of  any  accused  person  can  never  be  excluded.  Take  the 
strongest  case,  —  a  number  of  witnesses  of  character  and  reputation, 
and  whose  evidence  is  in  all  respects  consistent,  depose  to  having 
seen  the  accused  do  the  act  with  which  he  is  chai*ged ;  still  the  jury 
only  believe  his  guilt  on  two  presumptions,  either  or  both  of  which 
may  be  fallacious,  viz.  that  the  witnesses  are  neither  deceived  them- 
selves, nor  deceiving  them  (/) ;  and  the  freest  and  fullest  confessions 
of  guilt  have  occasionally  turned  out  untrue  (9).  Even  if  the  jury 
were  themselves  the  witnesses,  there  would  still  remain  the  question 
of  the  identity  of  the  person  whom  they  saw  do  the  deed  with  the 
person  brought  before  them  accused  of  it  (A) ;  and  identity  of  peison 
is  a  subject  on  which  many  mistakes  have  been  made  (i).  The  wise 
and  humane  maxims  of  law,  that  it  is  safer  to  err  in  acquitting  than 
condemning  (k),  and  that  it  is  better  that  many  guilty  persons 
should  escape  than  one  innocent  person  suffer  (/),  are,  however, 
often  perverted  to  justify  the  acquittal  of  persons  of  whose  guilt 
no  reasonable  doubt  could  exist ;  and  there  are  other  maxims  which 
should  not  be  forgotten :  "Interest  reipublicfie ne  maleficia remaneant 
impunita  "  (m)  ;  "  Minatur  innocentes,  qui  parcit  nocentibus  "  (n). 

(c)  See  Introd.  §  49.    The  juror's  oath  (/)  Domat,  Lois  Cir.  pt.  1,  Ut.  8,  tit. 

seems  fi«med  with  a  view  to  the  above  6,  Pr^amb.;  2  Er.  Poth.  332;  Bosc.  Gi^. 

distinction.     In  civil  cases  he  is  sworn  £v.  25,  9th  ed. 

•'well  and  tnily  to  try  the  issne  joined  {g)  Infra^  bk.  8,  pfc.  2,  ch.  7. 

between  the  parties,"  &c.,  whilst  in  treason  (A)  See  M.  49  Hen,  VI.  19  B.  pi.  2«. 

or  felony  his  oath  is  that  he  "shall  weU  (t)  Injra,  bk.  3,  pt  2,  ch.  6. 

and  timly  try,  and  trae  deliverance  make,  (k)  2  Haie»  P.  C.  290. 

between  our  sovereign  lady  the  Queen  and  (/)  Id.  289;  4  Blackst  Comm.  858. 

the  prisoner  at  the  bar,"  &o.  (to)  Jenk.  Cent.  1,  Cas.  59.    See  sbo  4 

{d)  Parke,  B.,  in  B.  v.  Sterne,  Surrey  Co.  45  a. 

Sum.  Ass.  1843,  MS.  (n)  4  Co.  46  a.    See  aim  Jenk.  CsBi  Z, 

{e)  Introd.  §  6.  Cas.  54. 
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§  96.  Again,  the  psychological  question  of  the  intent  with  which 
acts  are  done,  plays  a  much  greater  part  in  criminal  than  in  civil 
proceedings.  The  maxim,  "Actus  non  facit  reum,  nisi  mens  sit 
rea"  (o),  runs  through  the  criminal  law,  although  in  some  instances 
a  criminal  intention  is  conclusively  presumed  from  certain  acts  (p) ; 
wliile  in  civil  actions,  to  recover  damages  for  misconduct  or  neglect^ 
it  is  in  general  no  answer  that  the  defendant  did  not  intend  mis- 
chief (q),  —  "Excusat  aut  extenuat  delictum  in  capitalibus,  quod  non 
operatur  idem  in  civilibus  "  (r).  There  are,  however,  exceptions  to 
this;  and  whether  an  act  was  done  knowingly  often  becomes  an 
important  consideration  in  civil  actions  (s).  It  may  be  laid  down 
as  a  general  principle,  that,  provided  a  man  has  a  right  by  law  to 
do  an  act,  the  intention  with  which  he  does  it  is  immaterial  (t), 
"  NuUus  videtur  dolo  facere,  qui  suo  jure  utitur"  (u).  All  contracts, 
likewise,  are  founded  on  an  intention  of  the  parties,  either  expressed 
by  themselves,  or  implied  by  law  from  circumstances. 

§  97.  And  here  a  question  presents  itself,  whether  and  how  far 
the  rules  of  evidence  may  be  relaxed  by  consent.  In  criminal 
cases,  at  least  in  treason  and  felony,  it  is  the  duty  of  the  judge  to 
see  that  the  accused  is  condemned  according  to  law ;  and,  the  rules 
of  evidence  forming  part  of  that  law,  no  admissions  from  him  or  his 
counsel  will  be  received.  On  the  other  hand,  however,  much  lati- 
tude in  putting  questions  and  making  statements  is  given,  de  facto  if 
not  de  jure,  to  prisoners  who  are  undefended  by  counsel.  So,  no 
consent  coiJd  procure  the  admission  of  evidence  which  public  policy 
requires  to  be  excluded ;  such  as  secrets  of  state  and  the  like.  More- 
over, no  admission  at  a  trial  will  dispense  with  proof  of  the  exe- 
cution of  certain  attested  instiniments,  though  the  instrument  itself 
may  be  admitted  before  the  trial,  with  the  view  to  save  the  trouble 
and  expense  of  proving  it  (x).  Subject,  however,  to  these  and  some 
other  exceptions,  the  general  principles,  "  Quilibet  potest  renunciare 


(o)  Co.  Litt.  247  b;  8  Inst.  107;  4  How. 
St.  Tr.  H03;  T.  Rajin.  423;  7  T.  R.  514; 
2  V^ut,  104;  1  Den.  C.  C.  389;  6  Jur.,  N.  S. 

649. 

(p)  Infra^  bk.  3,  pt  %  ch.  2. 

(?)  M.  6  Edw.  IV.  7  B.  pi.  18  ;  Hob. 
1^4;  T.  Hiyra.  422  ;  Willes,  681;  2  East, 
K'4;  16  M.  &W.  442, 

(r)  Bacon,  Max.  Reg.  7. 

[i)  4  Co.  18b;  May  v.  Burdett,  9  Q.  B. 


101  ;  Jackson  «.  Smitbson,  15  M.  &  W. 
663;  Card  v.  Case,  6  C.  B.  622;  Hudson  v, 
Roberts,  6  Exch.  697;  Worth  v.  Gilling, 
L.  R.,  2  C.  P.  1. 

{t)  Oakes  v.  Wood,  2  M.  &  W.  791; 
Simmons  v.  Lillystone,  8  Exch.  431 ;  Ridg- 
way  V.  The  Hungerford  Market  Company, 
3  A.  &  E.  171. 

(u)  Dig.  lib.  50,  t.  17. 1.  55. 

(x)  Infrct^  bk.  3,  pt.  2,  ch.  7. 
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juri  pro  se  introducto"  (y), — "  Omnis  consensus  toUit  errorem"  («),— 
seem  to  apply  to  evidence  in  civil  cases;  and  much  inadmissible 
evidence  is  constantly  received  in  practice,  because  the  opposing 
counsel  either  deems  it  not  worth  while  to  object,  or  thinks  its  re- 
ception will  be  beneficial  to  his  client  It  has,  however,  been  held 
that,  where  a  valid  objection  is  taken  to  the  admissibility  of  evi- 
dence, it  is  discretionary  with  the  judge  whether  he  will  allow  the 
objection  to  be  withdrawn  (a). 

§  98.  Whether  the  rules  respecting  the  incompetency  of  witnesses 
could  be  dispensed  with  by  consent  seems  never  to  have  been  set- 
tled. In  Pedley  v.  Wellesley  (b),  Best,  C.  J.  said  that  Lord  Mansfield 
once  permitted  a  plainti£f  to  be  examined  with  his  own  consent  (c) ; 
and  although  some  of  the  judges  doubted  the  propriety  of  that 
permission,  he  (the  Chief  Justice)  thought  it  was  right.  In  Dewd- 
ney  v.  Palmer  (rf),  where,  after  a  witness  had  been  sworn  on  behalf 
of  the  plaintiff,  it  was  proposed  to  show  by  evidence  that  he  was  the 
real  plaintiff,  the  judge  refused  to  allow  this  course ;  and  his  ruling 
was  affirmed  by  the  Court  of  Exchequer,  on  the  ground  that  the 
objection  ought  to  have  been  taken  on  the  voir  dire.  But  in  a  sub- 
sequent case  of  Jacobs  v.  Layborn  (e),  the  same  court,  consisting  of 
Lord  Abinger,  C.  B.,  and  Bolfe,  B.,  overruled  this,  and  held  that 
objections  to  competency  might  be  made  at  any  stage  of  the  trial  {/). 

§  99.  All  these  cases  took  place  before  14  &  15  Vict,  a  99,  had 
rendered  the  parties  to  a  suit  competent  witnesses  in  general  After 
the  passing  of  that  statute,  and  previous  to  16  &  17  Vict  c.  83  (i/), 
the  question  arose  whether  the  wives  of  such  parties  were  also  ren- 
dered competent ;  which,  after  some  conflict  of  opinion,  was  resolved 
in  the  negative  (h), 

§  100.  We  now  come  to  consider  the  two  other  remarkable 
features  of  the  English  system  of  judicial  evidence,  which  were 

» 

(y)  Co.  Litt.  92  a,  166  a,  223  b;  10  Ck>.  olMervations  of  Parke,  B.,  in  Tardley  «. 

101  a;  2  Inst  183;  4  Blackst.  Comm.  316.  Arnold,  10  M.  &  W.  145. 

(x)  Co.  Litt.  126  a.  (/)  See  R.  v.  Whitehead,  35  L  J.,  M. 

(a)  Barbat  v.  Allen,  7  Exch.  609.  C.  186. 

(6)  3  C.  &  P.  558.  (g)  Which  rendered  husbands  and  wiyn 

(c)  The  case  here  referred  to  is  thought  competent  witnesses  for  or  against  each 

to  be  Korden  v.  Williamson,  1  Taunt.  378,  other  in  civil  cases.    See  infinif  bk.  %  pt  1, 

Ix>rd  Mansfield  being  put  by  mistake  for  ch.  2. 

C.  J.  Mansfield.     See  per  Parke,  B.,  in  (h)  See  Stapleton  v.  Crofts,  18  Q.  B- 

Barbat  v.  Allen,  7  Exch.  612.  367;  Barbat  v.  Allen,  7  Exch.  609,  and 

id)  4  M.  &  W.  664.  M'NeiUie  v.  Acton,  l7  Jnr.  661. 

{e)  11  M.  k  W.  685.    See  however  the 
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mentioned  early  in  this  Part  (i),  namely,  tbe  viva  voce  examination 
of  witnessea,  and  the  publicity  of  judicial  proceedings.  Our  law  of 
evidence  bears  a  general  resemblance  to  other  systems,  in  its  safe- 
guards or  securities  for  the  truth  of  testimony ;  like  them  it  has  its 
political  sanction  of  truth,  an  oath  or  afhrmation,  its  legal  forms  of 
preappointed  evidence,  its  rules  as  to  the  incompetency  of  witnesses, 
and,  in  a  few  cases,  its  rules  requiring  a  plurality  of  witnesses.  But 
of  all  checks  on  the  mendacity  and  misrepresentations  of  witnesses, 
tbe  most  efiective  is  tbe  requiring  their  evidence  to  be  given  viva 
voce,  in  presence  of  the  party  against  whom  they  are  produced,  who 
is  allowed  to  "  cross-examine  "  them,  i  e.  to  ask  them  such  questions 
as  he  thinks  may  serve  his  cause.  The  great  teste  of  the  truth  of 
any  narrative  are  the  consistency  of  its  several  parte,  and  the  possi- 
bility and  probability  of  the  matters  narrated  (A).  Stories  false  in, 
tota  are  comparatively  rare  {t) :  it  is  by  misrepresentation,  suppies- 
aion  of  some  matters,  and  addition  of  others,  that  a  false  coloring  is 
given  to  things ;  and  it  is  only  by  a  searching  inquiry  into  the  sur- 
ronndiDg  circumstances  that  the  whole  truth  can  be  brought  to  light 
Nov,  although  much  valuable  evidence  is  often  elicited  by  questions 
put  from  the  tribunal,  and  although  the  story  told  by  a  witness 
frequently  discloses,  of  itself,  some  inconsistency  or  improbability 
fatal  to  the  whole,  it  is  chiefly  from  the  party  gainst  whom  false 
testimony  is  directed  that  we  can  expect  to  obtain  tbe  most  efficient 
materials  for  its  detection.  He,  above  all  others,  is  interested  in 
exposing  it,  and  is  the  person  best  acquainted,  often  the  only  person 
'  ave  really  occurred.  Besides, 
uently  suggests  another,  it  is 
witness  to  come  prepared  with 
lestion  which  may  be  thus  put 

ity  of  our  judicial  proceedings, 
all  persons ;  and  in  criminal 
1  by  proclamation  to  come  for- 
possess  affecting  the  accused. 
"  In  many  cases,"  observes  an 

ed  with  tbat  made  nu  of  in  the  civil 
.  canoD  laws,  and  formerly  in  onr 
leaiaatical  and  eqnity  coarta,  Ac,  ars 
J  Bhown  by  Bentham  in  the  third  Book 
lis  Jndicial  EridenctL 
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aathor,  who  is  amply  quoted  in  the  present  work  (n),  "  say  rather  in 
most,  (in  all  except  those  in  which  a  witness,  bent  upon  mendacity* 
can  make  sure  of  being  apprised  with  perfect  certainty  of  every 
person  to  whom  it  can  by  any  possibility  have  happened  to  be  able 
to  give  contradiction  to  any  of  his  proposed  statements,)  the  pub- 
licity of  the  examination  or  deposition  operates  as  a  check  upon  men- 
dacity and  incorrectness Environed,  as  he  sees  himself,  by  a 

thousand  eyes,  contradiction,  should  he  hazard  a  false  tale,  will  seem 
ready  to  rise  up  in  opposition  to  him  from  a  thousand  tongues; 
many  a  known  face,  and  every  unknown  one,  presents  to  him  a 
possible  source  of  detection,  from  whence  the  truth  he  is  struggling 
to  suppress  may,  through  some  unsuspected  channel,  burst  forth  to 
his  confusion." 

The  practice  of  the  civil  (o)  and  canon  laws,  as  is  well  know^i, 
differs  wholly  from  ours  in  these  respects.  Witnesses  are  examined 
in  private  by  a  judge  or  officer  of  the  court,  and  their  depositions, 
reduced  into  form,  are  transmitted  to  the  tiibunal  by  which  the. 
cause  is  to  be  tried.  And  this  system,  with  a  few  modification^^ 
prevailed  in  the  courts  of  equity  before  the  Judicature  Acts  (p). 
Nor  have  there  been  wanting  those  who  condemn  our  common  law 
system  altogether,  and  contend  that  secrecy  and  written  deposition 
constitute  the  very  essence  of  justice.  All  their  arguments,  how- 
ever, when  examined,  come  to  this,  that  it  is  wise  to  sacrifice  certain 
and  constant  good,  in  order  to  avoid  occasional  and  exceptional  eviL 
Where,  say  they,  witnesses  are  called  on  to  explain  their  answers, 
and  one  question  is  followed  up  by  another,  a  false  witness  ma^ 
adapt  his  answers  to  circumstances ;  therefore,  let  every  witness 
who  happens  to  be  misunderstood — all  men  are  not  masters  of 
language,  and  in  the  hands  of  the  ablest  of  us  it  often  fails  to  com- 
municate our  thoughts  —  be  deprived  of  the  opportunity  of  setting 
himself  right  with  his  interrogator  and  the  tribunal  Again,  an 
honest,  but  timid  or  weak-minded  witness,  may  be  so  affected  by  the 
novelty  of  his  situation,  or  so  browbeaten  by  his  cross-examiner,  as 

(n)  1  Benth.  Jud.  Et.  552.    See  that  Romans  in  a  great  degree  resembled  our 

work,  bk.  2,  cb.  10,  sect.  2,  where  the  ad-  own.    See  Acts  xxv.  16  ;  Dig.  lib.  22,  tit. 

vantages  of  the  publicity  of  judicial  pro-  5, 1.  3,  §§3  and  i;  Quintilian,  Inst.  Onit. 

ceedings  are  very  clearly  pointed  ont.  lib.  5,  c.  7,  and  Devotus,  Inst.  Canon. 

(o)  By  the  civil  law  is  meant  that  form  vol.  2,  lib.  3,  tit.  ix.  g§  17  and  18,  5th  ed. 
of  Roman  law  which,  during  so  many         {p)  See  the  modifications  tnced 

centuries,  prevailed  on  the   continent  oi  pp.  108,  109. 
Europe.     The  pnctioe  of  the  ancient 
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to  be  anable  to  give  evidence,  or  he  may  perbape  be  made  even  to 
contradict  himself;  therefore,  say  the  partisans  of  the  civil  and 
canon  law  practice,  let  the  feeling  of  ahame,  that  so  often  deters 
men  from  stating  in  public  falsebooda  which  they  would  uublush- 
iogly  state  in  private,  be  erased  from  the  minds  of  all  witnesses  who 
present  themselves  in  coorta  of  justice;  and  let  us  shut  out  the 
incalculable  light  thrown  on  every  aort  of  verbal  testimony  by  tlie 
demeanor  of  the  peraoa  who  gives  it  The  most  limited  experience 
'will  testify,  that  what  a  man  says  is  often  of  very  small  account 
indeed  compared  with  hia  manner  of  saying  it.  Besides,  when  jus- 
tice ia  defeated  by  cross-examination  poshed  to  excess,  the  chief 
fault  rests  with  the  judge,  -whose  duty  it  is  to  reassure  and  en- 
courage the  witness.  And,  after  all,  browbeating  and  annoying  a 
-witness  are  very  different  from  discrediting  him.  We  should  re- 
member that  the  cross-examination  takes  place  in  presence  of  a  judge 
and  jury,  who  are  on  the  watch  to  discover  whether  the  confusion  or 
vacillation  of  the  witness  is  attributable  to  false  shame,  mistake,  or 
mendticity.  Moat  of  the  advantages  of  secret  examinatioii,  without 
its  dangers,  are  attainable  by  examining  the  witnesses  out  of  the 
hearii^  of  each  other,  —  a  practice  constantly  adopted  in  coiirts  of 
common  law,  when  combination  among  them  is  suspected,  or  the 
testimony  of  one  ia  likely  to  exercise  a  dangerous  influence  over 
others. 

§  101.  Bat  however  valuable  the  principle  which  requires  the 
presence  of  witnesses  at  a  trial,  the  strict  enforcement  of  the  rule, 
under  all  circumstances,  would  be  an  impediment  to  justice.  Espe- 
cially would  this  impediment  arise  in  cases  where  the  absence  of  a 
witness  beyond  the  sea  made  hia  attendance  practically,  or  some- 
times absolutely,  impossible.    Either  from  the  evils  of  an  unbending 

_  IV ._  .1 — 1_  .-.  i._.-__  iggg  fgu  £jj  early  times,  or  from  the 

paid  to  evidence  in  general  by  our 
lat  the  common  law  made  little  or 
but  lai^  improvements  have  been 
After  the  union  with  Scotland  and 
ir  Indian  empire,  the  miachtefs  aris- 
the  ancient  system  became  too  great 
Geo.  3,  c.  63,  contains  several  pro- 
In  the  flrst  place  it  enacts  (q),  that 
1  in  the  Court  of  King's  Bench,  for 
)  Seat  10. 


92  THE  ENGLISH  LAW  OP  EVIDEKCE.  [BOOK  t 

misdemeanors  committed  in  India,  the  Baid  court  may,  upon  motion 
on  behalf  of  tho  prosecutor,  or  defeodant,  by  writ  of  mandamus, 
require  certain  judges  in  India,  therein  mentioned,  to  hold  a  court 
for  the  examination  of  witnesses,  and  receiving  other  proofs  concern- 
ing the  mattei's  charged  in  such  indictments ;  the  examiuatiou  to  be 
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§  103.  The  1  Will.  4,  c.  22,  contained,  however,  other  provisions 
more  important  and  extensive  than  this.  It  empowered  (f)  each  of 
the  courts  at  Westminster,  and  the  several  judges  thereof,  in  every 
action  depending  in  such  court,  upon  the  application  of  any  of  the 
parties  to  such  suit,  to  order  the  examination  on  oath,  upon  inter- 
rogatories or  otherwise,  before  the  master  of  the  court,  or  other 
person  to  be  named  in  the  order,  of  any  witnesses  within  the  juris- 
diction of  the  court,  or  to  order  a  commission  to  issue  for  the  exami- 
nation of  witnesses  on  oath  at  any  place  out  of  such  jurisdiction,  by 
interrogatories  or  otherwise,  and  by  the  same  or  any  subsequent 
order  or  orders  to  give  all  such  directions  touching  the  time,  place, 
and  manner  of  such  examination,  as  well  within  the  jurisdiction  of 
the  court  wherein  the  action  shall  be  depending  as  without,  and  all 
other  matters  and  circumstances  connected  with  such  examinations,  as 
miglit  appear  reasonable  and  just  (u).  The  examination  is  directed 
to  be  on  oath,  or  affirmation  in  cases  where  the  law  allows  an  affir- 
mation ;  and  persons  giving  false  evidence  are  to  be  deemed  guilty  of 
perjury  (x).  But,  lest  the  power  of  examining  witnesses  in  this  way 
should  be  perverted,  to  the  superseding  of  the  salutary  practice  of 
the  common  law,  it  was  provided  (y),  that  "no  deposition,  to  be 
taken  by  virtue  of  the  act,  shall  be  read  in  evidence  at  any  trial 
witliout  the  consent  of  the  party  against  whom  the  same  may  be 
offered,  unless  it  shall  appear  (1.)  that  the  deponent  is  beyond  the 
jurisdiction  of  the  court,  or  dead,  or  unable  from  permanent  sickness 
or  other  permanent  infirmity  to  attend  the  trial ;  and  (2.)  that  the 
accused  was  present  at  the  examination  and  had  an  opportunity  of 
cross-examining  the  deponent,"  —  which  second  proviso,  by  a  long 
and  cumbrous  amending  enactment  (z),  is  cut  down  by  the  qualifi- 
cation that  it  shall  be  sufficient  if  the  accused  had  notice  of  the 
examination  and  might  have  had  opportunity  of  cross-examining. 

§  104.  Still  further  improvements  in  this  respect  were  effected 
by  the  6  &  7  Vict.  c.  82,  which  provided  means  (or  compelling  the 
attendance  of  persons,  to  be  examined  under  commissions  for  the 
examination  of  witnesses,  &c.  which  were  to  be  executed  in  parts 


1  • 

■  f 

I  i 


(0  Sect.  4.  they  may  disallow  any  cross-interrogatories 

(«)  In  applying  this  section,  the  court     which  they  may  think   to  be  improper. 


may  disallow  any  intcrrogatorica  which, 
in  their  opinion,  might  deter  a  witness 
from  giving  evidence  before  the  com- 
inissioners ;  or,  after  a  commission  has 
Wn  granted,  and  before  its  execution. 


Stocks  V.  Ellis,  L.  Rep.  8  Q.  B.  454. 
{x)  Sect.  7. 
(y)  Sect.  10. 
{z)  30  &  31  Vict  c.  35,  a.  6. 
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subject  to  difTereut  laws  from  those  in  which  the 
were  issued ;  and  by  the  22  Vict  c  20,  which  provided 
dence  in  suits  aiid  proceedings  before  tribunals  in  the 
inioQS  in  places  out  of  the  jurisdiction  of  those  triba' 
,  by  the  22  &  23  Vict  c.  21,  s.  16,  the  above  provisions 
eo.  3,  c.  63,  and  the  1 
md  proceedings  on  tht 

iy  the  Eules  of  the  Sup 
ial  of  any  cause,  or  at 
i\\,  in  the  absence  of 
viva  voce  and  in  open 
-  a  judge  may,  at  any 
icular  fact  or  facts  ma 
at  any  witness  may  be 
<ns  as  the  court  or  judg 

whose  attendance  in 
ispensed  with,  be  exam 
a.  commissioner  or  ex 
e  court  or  judge  that 
on  of  a  witness  for  c: 
be  produced,  ati  order 
of  such  witness  to  be  g 
e  old  statutes  1  &  2  I 
s.  2,  enacted,  that  just 
brought  charged  with  I 
idmitting  to  bail,  take 
ion  of  those  that  hroug 
io(,  and  the  same,  or 
prove  the  felony,  sho 
I  repealed,  re-enacted,  a 
jemeanor,  by  7  Geo,  4 
as  in  its  turn  repealed 
.  enacts  (b),  that  where 
1,  f^nst  a  person  char 
lictable  ofTence,  and  tl 
their  depositions  read 

the  justice  taking  tin 
iused  it  shall  be  provi 
I.  COrd.  XXXVII.  Bale  1. 
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any  credible  witness,  that  any  person  whose  deposition  shall  have 
beeu  80  taken  as  aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to 
ti-avel  (c),  and  if  also  it  be  proved  that  such  deposition  was  taken 
in  the  presence  of  the  person  so  accused,  and  that  he  or  his  counsel 
or  attorney  had  a  full  opportunity  of  cross-examining  the  witness, 
then,  if  such  deposition  purport  to  be  signed  by  the  justice  by  or 
before  whom  the  same  purports  to  have  been  taken,  it  shall  be  law- 
ful to  read  such  deposition  as  evidence  in  such  prosecution,  without 
furtlier  proof  thereof,  unless  it  shall  be  proved  that  such  deposition 
was  not  in  fact  signed  by  the  justice  purporting  to  sign  the  same." 
The  1  &  2  P.  &  M.  c.  13,  s.  5,  and  7  Geo.  4,  c.  64,  s.  4,  give  some- 
what similar  directions  to  coroners  holding  inquisitions  of  murder 
or  manslaughter;  and  the  Merchant  Shipping  Act,  17  &  18  Vict, 
c.  10-4,  s.  270,  has  some  provisions  of  a  like  nature  for  offences 
under  that  act. 

§  106.   Nor  is  it  exclusively  on  witnesses  that  this  institution  of 
publicity  exercises  a  salutary  controL     Its  effect  on  the  judge  is  no 
less  conspicuous.    "  Upon  his  moral  faculties,"  observes  Bentham  (d), 
"  it  acts  as  a  check,  restraining  him  from  active  partiality  and  im- 
probity in  every  shape :  upon  his  intellectual  faculties  it  acts  as  a 
spur,  urging  him  to  that  habit  of  unremitting  exertion,  without 
which  his  attention  can  never  be  kept  up  to  the  pitch  of  his  duty. 
Without  any  addition  to  the  mass  of  delay,  vexation,  and  expense, 
it  keeps  the  judge  himself,  while  trying,  under  trial.     Under  the 
auspices  of  publicity,  the  original  cause  in  the  court  of  law,  and 
the  appeal  to  the  court  of  public  opinion,  are  going  on  at  the  same 
time.     So  many  bystanders  as  an  unrighteous  judge  (or  rather  a 
judge  who  would  otherwise  have  been  unrighteous)  beholds  attending 
in  his  court,  so  many  witnesses  he  sees  of  his  unrighteousness ;  so 
many  ready  executioners,  so  many  industrious  proclaimers,  of  his 
sentence.     On  the  other  hand,  suppose  the  proceedings  to  be  com- 
pletely secret,  and  the  court,  on  the  occasion,  to  consist  of  no  more 
than  a  single  judge,  — that  judge  will  be  at  once  indolent  and  arbi- 
trary: how  corrupt  soever  his  inclination  may  be,  it  will  find  no 
check,  at  any  rate  no  tolerably  efficient  check,  to  oppose  it.  ...  . 
Publicity  is  farther  useful,  as  a  security  for  the  reputation  of  the 

{c)  A  roggestion  that,  owing  to  the  ground  within  this  section  for  allowing 

old  ft^  and  nenronsneas  of  the  witness,  his  deposition  to  be  read.    Reg.  v.  Farrell, 

hw  being  examined  in  court  might  be  43  L.  J.,  M.  C.  94. 
att^-nded  with  danger,  i»  not  a  sufficient  {d)  1  Jud.  Ev.  523-525. 
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HISTORT  OF  THE  BISE  AND  PROGRESS  OF  THE  ENGLISH  LAW  OP 
EVIDENCE ;  WITH  ITS  ACTUAL  STATE  AND  PB0SPECT8. 


Object  of  thii  Part 

DiflercDce  between  the  uident  and 

modem  BjMenu 

Boles  of  evidence  tre  either  primary 

or  secondary 

Frimarj  mlea  of  erideace     .     ,    , 

Only  three 

UoiTeisal  recognitioQ  of  them  .  , 
SecomUry  mlee  of  evidence  ... 
Much  more  nummus  ..... 
Some  atmoet  aa  anivenal  u  the 

primery 

Otiien  ranch  ]em 

Principles  on  which   these   are 
founded  were  well  known  to 

In  former  times  the  principles  of  evi- 
dence were  not  embodied  in  bind- 
ing m)es 

Origin  of  the  modem  "  Iaw  of  Eri- 


Its  characteristic  feature  —  rules  of 

evidence  are  rules  of  law  .     . 

Gradual  derelopmeut  of  this  prin- 

History  of  the  role  r^ecting  hear- 
say evidence     

Pr>weM  of  other  parts  of  the  law 
or  evidence  dunng  the  last  and 
present  centuries 

Mode  of  taking  evidence  in  equity 

Cause  of  the  slow  development  of 

the  Uwof  evidence  in  EngUnd 

The  substantive  mloa  of  law  come 

to  maturity  before  the  adjective 

Secondary  causes  of  the  eatablish- 

ment  ol  our  modem  system  of 

evidence ] 

The  English  system  of  judicial  evi- 
dence a  noble  one,  taken  as  a 

Defects  in  the  ejrstem ] 


§  108.  It  is  proposed,  in  the  present  Part,  to  trace  the  rise  and 
progress  of  the  law  of  evidence  in  this  country;  concluding  with 
sonae  observations  on  its  actual  state  and  prospects  (a). 

its  little  is  to  be  found  in  our 
not  very  consistent  with  each 
ibitants  of  Eriswell  (6),  decided 
,  C.  J.  is  reported  to  have  said, 
atured  by  the  wisdom  of  ^es, 
tiquity  and  the  good  sense  in 
tauerman  v.  Badenins  (c),  about 
at  the  beginning  of  the  eigh- 
i  that  the  most  effectual  way  of 

(i)  3  T.  R  70T,  721. 
(e)  7  T.  B.  BBS,  867. 
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ig  landmarks  would  be  by  innovating  on  the  rules  of  evi- 
and  so  be  said  himself.     Tliia,  Iiowever,  is  not  the  general 
of  the  present  day,  in  wbich  our  system  of  judicial  evidence 
lonly  spoken  of  as  something  sJt<^ther  modem ;  and  in  the 
Lowe  V,  Jolliffe  (rf),  decided  not  quite  thirty  years  previous 
first  quoted.  Lord  Mansfield,  C.  J.  is  report«l  to  have  de- 
m  a  trial  at  bar,  that  the  court "  did  not  then  sit  there  to 
rules  of  evidence  from  Siderfin  and  Keble,"  whose  reports 
bout  a  centi 
ceedings  ag 
J.,  in  delivi 
Eouse  of  L 
3  old  as  an; 
}  of  a  writ 
by  the  inst 
er  hand,  in 
f),  publishe 
ig  to  which 
il,  has  been 
3  Lord  Eay 
]g  shortly  i 
f  advanced 
lition  of  Ph 
hat  the  imp 
J  not  of  gn 
h  it  was  a 
223. 

.  The  truth 
eation  of  C( 
38  on  which 
!  earliest;  a 
:>he  advantai 
those  print 
.  All  rules 
and  second 
to  be  prove 
it    Of  the 
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dence  adduced  must  be  directed  solely  to  the  matters  in  dispute ; 
2A  That  the  burden  of  proof  lies  on  the  party  who  would  be 
defeated,  supposing  evidence  were  not  given  on  either  side ;  and 
3d.  That  it  is  sufficient  for  the  party  on  whom  the  burden  of  proof 
lies,  to  prove  the  substance  of  the  issue  raised.  These  niles  are  so 
obviously  reasonable  and  necessary  for  the  administration  of  justice, 
that  it  would  be  difficult  to  find  a  system  in  which  they  have  not  at 
least  a  theoretical  existence,  however  their  effect  may  occasionally 
have  been  extended  or  narrowed  by  artificial  and  technical  reason- 
ing; and  accordingly  they  have  always  been  recognized  in  our 
own  (h). 

The  secondary  rules  are  necessarily  more  numerous,  but  there  are 
some  almost  as  obvious  and  universal  as  the  primary.  Probably  no 
code  of  laws  ever  existed  which  was  destitute  of  its  estoppels,  pre- 
Buiiiptions,  and  oaths  or  other  sanctions  of  truth,  or  which  neglected 
to  establish  the  great  principle,  so  essential  to  the  peace  of  society, 
that  matters  and  claims  which  have  been  once  regularly  and  judi- 
cially decided  must  be  considered  as  settled,  and  not  again  be  brought 
into  dispute.  Of  all  these  likewise  we  find  ample  mention  in  our 
early  books  (i)  ;  especially  of  estoppels,  the  doctrine  of  which,  as 


{h)  That  the  proof  should  be  confined 

to  the  issues  raised,  and  consequently  that 

the  admissibility  of  evidence  depends  on 

the  state  of   the   pleadings,   see    Finch, 

Comm.  Laws,  61;  the  cases  from  the  Year 

B'Kiks  collected  in  2  Rol.  Abr.  676,  677, 

pi.  8, 10, 11,  13,  14,  24,  28,  &c. ;  and  those 

fut  by   Bradshawe,    A.  G.  arguendo,  in 

lUiii^^er  V.   Fogassa,   Plowd.   7.     Again, 

that  the  burden  of  proof  lies  in  general  on 

the  party  who  asserts  the  affirmative,  has 

b'tn  a  recojrnized  maxim  of  law  from  the 

farli.'st  periods,  see  Bract,  lib.  4.  c.  7,  fol. 

Ji<'l  B.;  F.  N.  B.  106,  H.;  Co.  Litt.  6  b;  2 

lust.  6C2;  4  Inst  279;  3  Leon.  162,  pi.  211; 

<'Oul,lsK  23,  pi  2;  Anon.,  Litt.  R.  36;  and 

the  maxim,  "Actori  incumbit  onus  pro- 

handi,"  fwms  also  to  have  been  well  knowTi 

ill  former  times  ;  4  Co.  71  b  ;  Hob.  103.    A 

caso  of  the  bxirdcn  of  proof  shifting  is  given 

by  Ol'inv-iUe,  lib.  10,  c.  12.     Also,  that  it 

is  s'jfficifnt  to  prov€^  the  substance  of  the 

i^^U'",  see  Litt.  ss.  483,  484,  485;  6  Edw. 

HI.  41  b.  pi  22;  8  YAw,  HI.  70  a,  pL  37; 

H'^K  73,  81 ;   Trials  per  Pais,  140.  ed. 

lti»55;  Co.  Litt.  227  a,  281  b,  282  a,  &c. 

{i)  See  Glanv.  lib.  12,  c.  24,  who  wrote 


in  the  reign  of  Henry  II. ;  Odo  de  Compton*8 
case,  Memor.  in  Scac.  29  Edw.  I. ;  6  Edw. 
III.  45  a,  pi.  31 ;  and  the  title  *'  Estopi)el " 
in  the  indexes  to  our  old  books,  beginning 
with  the  Year  Book  of  Edward  II.  As  in- 
stances of  presumptions,  or  intendments  of 
law,  noticed  by  ancient  authorities,  see 
Fleta,  lib.  6,  c.  34,  §§  4  and  5;  Bract,  lib. 
l,c.  9,  §  4;  Litt.  ss.  99  and  103;  Co.  Litt.  42 
a  and  b,67  b,  78  b,  99  a,  232  b,  373  a  and  b; 
5  Co.  98  b;  6  Co.  76  a;  10  Co.  56  a;  12  Co. 
4  and  5;  Cro.  Eliz.  292,  pi.  2;  Cro.  Jac. 
252,  pi.  6,  and  451,  pi.  29;  Cro.  Car.  317, 
pi  14,  and  550,  pi.  2.  It  is  well  known 
that  during  the  middle  ages  oaths  were 
in  constant  use,  or  rather  abuse,  through- 
out Christendom,  including  this  country, 
which  always  insisted  on  an  oath  as  a  test 
of  truth,  and  had  its  judicial  purgation 
under  the  name  of  wager  of  law.  And 
with  respect  to  the  authority  of  res  judi- 
cata :  by  the  old  statute  4  Hen.  4,  c.  23, 
it  is  ordained  and  established  that,  "  after 
judgment  given  in  the  courts  of  our  lord 
the  king,  the  parties  and  their  heirs  shall 
be  thereof  in  peace,  until  the  judgment  be 
annulled  [anientiz)  by  attaint  or  by  error, 


I    . 
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general,  our  ancient  lawyers  seem  to  have  had  a  thorough  perception 
of  its  infirmity.     Thus,  Sir  Edward  Coke,  in  the  early  part  of  the 
seventeenth  century,  lays  down  as  a  rule  of  law,  "  Plus  valet  unus 
oculatus  testis,  quam  auriti  decem,"  "Testis  de  visu  pra^ponderat 
aliis  '*  (ti).     So,  the  judges  having  held,  in  the  case  of  one  William   '• 
Thomas,  that  the  statutes  1  Edw.  6,  c.  12,  s.  22,  and  5  &  6  Edw.  6, 
c.  11,  s.  12,  which  require  that  no  person  be  proceeded  against  for,  . 
treason  except  on  the  oath  of  two  lawful  accusers,  were  satisfied  by  - 
the  evidence  of  one  person  who  spoke  of  his  own  knowledge,  and 
that  of  another  who  had  the  information  from  a  third,  and  he  from  ^ 
a  fouith,  to  whom  the  first  had  related  it  (o).     The  same  authority  ^ 
pronounces  it  "  a  strange  conceit  that  one  may  be  an  accuser  by 
hearsay " ;  and  says  that  the  doctrine  was  utterly  denied  by  the 
judges  in  Lord  Lumley*s  case  (p),  H.  14  Eliz.,  a  report  of  which  he 
liad  seen  in  the  handwriting  of  C.  J.  Dyer  (q) ;  and  Thomas's  cas^  is 
also  mentioned  by  Sir  Matthew  Hale  as  overruled  (r).     As  our  legal 
history  advances,  the  authorities  become  more  distinct  on  this  sub- 
ject, and  the  inconclusive ness  of  hearsay  or  second-hand  evidence 
seems  to  have  been  universally  recognized  during  the  latter  half,  at 
least,  of  the  seventeenth  century  (s).     Instances  are  to  be  seen  in 
the  state  prosecutions  of  that  period  (t) ;  and  we  sometimes  find  the 
objection  taken  even  by  persons  not  in  the  legal  profession.     Thus 
Archbishop  Laud,  in  his  defence,  observes  of  some  evidence  offered 
against  him,  that  it  is  *'  hearsay  "  (u) ;  and  Lord  William  Eussell, 
complaining  on  his  trial  that  he  thought  he  had  very  hard  measure, 
that  there  was  brought  against  him  a  great  deal  of  evidence  by  hear- 
s<iy  (^;),  the  court  at  once  admitted  the  objection,  but  evaded  its 
force  in  a  way  that  will  be  shown  presently;  and  in   Mich.  T. 
19  Jac.  I.,  the  principle  that  the  opinions  of  witnesses  are  not  a 


ch.  34,  §  1,  and  6  Mod.  248.  This  prin- 
ri|tle  was  also  known  to  the  Romans.  Dig. 
li>«.  22,  tit  4,  1.  2.  lib.  26,  tit.  7,  1.  57; 
<  rul.  lib.  4,  tit.  21, 11.  6,  7,  and  11 ;  Dornat, 
l^'U  Civilos,  part.  1,  liv.  8,  tit.  6,  sect.  2, 
§§  X.  and  XL 

in)  4  Inst.  279. 

H  Thomas's  case.  Dyer,  99  b,  pi.  68, 
P.  1  Mar. 

ip)  3  Inst.  25. 

(7)  Id.  24. 

(r)  1  H.  P.  C.  306;  2  id.  287.  These 
authorities  probably  did  not  mean  that  the 
(videuce  of  the  second  witness  was  to  be 


rejected  as  coming  second-hand;  but  that, 
being  traceable  up  to  the  first  witness,  it 
was  a  mere  rejietition  of  his  testimony,  and 
consequently  could  not  be  consi<lered  as 
the  evidence  of  a  second  accuser  within  the 
meaning  of  the  statute.  See  Hale,  in  loc. 
cU.,  and  2  Hawk.  P.  C.  c.  25,  s.  141. 

(«)  Siimson  V.  Yardly,  2  Keb.  223  ; 
P.  19  Car.  II.;  Luttrell  v,  Reynell,  1  Mod. 
282,  and  authorities  in  the  next  three  notes. 

(0  9  How.  St  Tr.  608,  848,  1094;  12 
id.  1454. 

(u)  4  How.  St.  Tr.  431. 

(x)  9  How.  St.  Tr.  608. 
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legitimate  ground  for  leg^  decision  waa  recognized  in  the  Stu 
Chamber  (y). 

§  113.  Many  other  instances  might  be  addaced,  to  sbow  the 
recognition  by  our  ancestors  of  principles  of  evidence  which  ve 
are  in  the  habit  of  looking  on  as  altogether  modem.  Even  0* 
rules  of  GUI  forensic  practice  respecting  proof  were  known  to  them; 
as  that,  at  trials,  the  party  on  whom  the  burden  of  proof  lia 
ought  to  begin  (z),  that  leading  interrogatories  ought  not  to  be 
put  (a),  &c. 

§  114  But  although  the  germs  of  our  law  of  evidence  are  thu 
traceable  in  the  proceedings  of  our  ancestors,  they  do  not  appear  to 
have  reduced  its  principles  into  a  system,  or  invested  them  with  the 
oblatory  force  essential  to  the  steady  and  impartial  administntiMi 
of  justice.  Except  in  the  case  of  prcesumpdones  juris,  which,  being 
part  of  the  law  itself,  it  would  have  been  manifestly  improper  to  dis- 
regard, and  iu  a  few  other  instances,  the  principles  of  evidence  were 
looked  on  as  something  merely  directory,  which  judges  and  jurymen 
might  follow  or  tiot  at  their  discretion.  The  best  iUustiatiou  of  tliis 
will  be  found  in  the  practice  relative  to  hearsay  or  second-hand  evi- 
dence. We  have  seen  that  our  ancient  lawyers  were  perfectly  aware 
of  its  weakness,  hut  they  did  not  think  themselves  called  on  to  reject 
it  absolutely.  Thus,  in  Eolfe  v.  Hampden,  T.  34  Hen.  VIII.  (i),  in 
order  to  support  a  will  of  land,  contained  in  an  ancient  paper  writ- 
ing (before  the  Statute  of  Frauds),  the  testimony  of  three  witness^ 
was  received,  one  of  whom  spoke  of  his  own  knowledge,  the  rest  od 
the  report  of  others ;  and  L  C.  J.  Dyer,  by  whom  tlie  case  is  reporteil, 
saw  nothing  extraordinary  in  this,  but  observes,  "  the  jury  paid  little 
regard  to  the  aforesaid  testimony."  And  at  a  later  period  the  couita 
seem  to  have  thought  that,  although  hearsay  was  not  evidence  in 
itself,  it  might  be  used  to  introduce,  explain,  or  corroborate  more 
regular  proof  (c). 

§  115.  Instances  are,  however,  to  be  found  in  the  State  Trials, 
previous  to  the  Revolution  of  1688,  of  decisions  going  much  beyond 
this,  and  the  key  to  which  lies  in  a  circumstance  commonly  over- 
looked.    So  long  as  the  judges  believed  that  it  was  discretionaiT 

(y)  Ad«m«  v.  C»non,  reported  in  the  (i)  *  Inst.  379, 

mrpD  of  the  edition  of  Dyer'i  Reports,  (6)  Djer,  63  b,  pi.  11. 

188S,  68  b,  pi.  11.  tc)  a   Hawk.   P.   C.  c.  46.  t  H.  •!■ 

(i)  Anon..  Utt.  R.  88  ;  Heidon  v.  lb-  1716  ;  Buc  Abr.  Erid.  K..  «d.  1786;  Tii>l> 

gnre,  3  Leon.  Ui,  pL  311  ;  Oouldsb.  28,  per  Ftia,  S8S,  SW  ;  1  Hod.  3SS. 
pL  2. 
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wiUi  them  to  enforce  or  diBiegaid  the  received  pnnciplea  of  evidence, 
it  is  natural  to  suppose  that,  with  the  high  prerogative  notions  of 
those  times,  and  dependent  as  they  were  on  the  crown,  they  would 
exercise  that  discretion  in  favor  of  the  crown,  and  carefully  avoid 
laying  down  any  general  rules  which  might  fetter  the  executive  in 
proceeding  against  state  criminals.  Accordingly,  we  find  that,  in 
the  sixteenth  and  early  part  of  the  seventeenth  centuries,  it  was  an 
open  and  avowed  principle,  that  the  rolea  of  evidence  and  practice 
Id  prosecutions  for  high  treason,  and  perhaps  for  felony  also,  were 
different  from  those  followed  in  ordinary  cases  (d).  Thus,  although 
by  the  established  usage  of  the  common  law  from  the  earliest  times 
witnesses  were  sworn,  examined,  and  cross-examined  in  open  court, 
the  judges  refused  to  compel  their  personal  appearance  in  cases  of 
treason  (e),  holding  that  it  would  be  opening  a  gap  for  the  destruc- 
tion of  the  king  (/),  &c.  The  consequence  of  establishing  this  dis- 
tinction was,  that,  on  charges  of  that  nature,  not  only  was  the  loosest 
'  and  most  dangerous  evidence  received,  but  the  entire  proceedings 
were  conducted  in  a  way  which  set  at  defiance  every  principle  of 
fairness  and  justice.  "  Throughout  the  state  trials  before  the  time 
of  the  Commonwealth,"  obserres  Mr.  Fbillipps  (g),  "  the  worst  species 
of  hearsay  was  constantly  received;  such  as  the  examinations  of 
peisons  who  might  have  been  produced  as  witnesses,  or  who  had 
been  convicted  of  capital  offences,  or  who  had  signed  confessions 
in  the  presence  only  of  the  ofiScers  of  government,  and  under  the 
t«ttuie  of  the  rack."  Thus,  in  the  case  of  Sir  Nicholas  Throck- 
morton (h),  the  principal  evidence  was  the  deposition  of  a  per- 
son already  convicted  of  treason,  and  whose  execution  had  been 
respited  from  time  to  time  in  order  to  induce  him  to  accuse  the 
prisoner  (i).  And  among  many  flagrant  misinterpretations  of  the 
taw  in  favor  of  the  crown  and  against  the  prisoner,  of  which  that 
trial  LB  full,  the  court  unbluslungly  declared  that  the  words  in  the 
Statute  of  Treasons,  25  Edw.  3,  c.  2,  stat.  5,  that  persons  accused 
vably  attainted  of  open  deed,  by 
hat  they  should  be  attainted,  not 

ford,  nji,  that  "in  tbat  age  the  rules  of 
eridence,  so  acrupulousl;  deGned  liace, 
were  either  rery  imperfectly  recogniied,  or 
eontinuRlly  transgressed." 

{g]  1  Ph.  Ev.  168,  lOth  ed. 

(A)  1  How.  St.  Tr.  8B9. 

(i)  1  Ph.  E7. 16S,  10th  ed. 
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judge,  consequently,  has  now  no  more  right  to  receive  prohibited 
evidence,  because  he  thinks  that  by  so  doing  justice  will  be  advanced 
in  the  particular  case,  than  he  has  to  suspend  the  operation  of  the 
Statute  of  Mortmain,  or  to  refuse  to  permit  an  heir  at  law  to  recover 
in  ejectment,  because  it  appears  that  he  is  amply  provided  for  with- 
out the  land  in  dispute.  It  must  not,  however,  be  supposed  that  this 
great  principle  became  established  all  at  once;  and  indeed  the 
gnidual  development  of  our  system  of  judicial  evidence,  from  the 
above  epoch  to  the  present  day,  may  be  studied  alike  with  advan- 
tage and  pleasure.  To  point  out  the  various  improvements  and 
alterations  that  have  from  time  to  time  been  effected  in  it,  by  the 
courts  and  the  legislature,  would  far  exceed  the  limits  of  a  mere 
sketch  of  its  progi-ess.  It  will  tlierefore  be  sufficient  to  glance  at  a 
few  particulai"s ;  and  we  shall  proceed,  in  the  fii-st  place,  with  the  his- 
tory, during  that  period,  of  the  rule  rejecting  hearsay  evidence. 

§  117.  Although,  as  already  stated,  the  infirmity  of  hearsay  evi- 
dence was  generally  acknowledged  in  the  reign  of  Charles  II.  (6), 
yet  Sir  Matthew  Hale  gave  it  as  his  opinion,  that,  where  a  rape  was 
committed  on  a  child  of  tender  years,  the  court  might  receive,  as 
evidence,  the  child's  narrative  of  the  transaction  to  her  mother  or 
other  relations  (p).  At  the  beginning  of  the  eighteenth  century,  Ser- 
jeant Hawkins  only  ventures  to  lay  down  the  rule  thus  (q) :  "  It 
seems  agreed  that  what  a  stranger  has  been  heard  to  say  is  in  strict- 
ness no  manner  of  evidence  either  for  or  against  a  prisoner " ;  and 
similar  language  is  used  in  Bacon's  Abridgment  (r).  Lord  Chief 
Baron  Gilbert  also,  in  his  Treatise  on  the  Law  of  Evidence,  composed 
alxjut  the  same  time,  being,  it  is  believed,  the  earliest  on  the  subject, 
lays  down  that  "  a  mere  hearsay  is  no  evidence  "  {s) ;  "  but  though 
hearsay  be  not  allowed  as  direct  evidence,  yet  it  may  be  in  corrobo- 
ration of  a  witness's  testimony,  to  show  that  he  affirmed  the  same 
thing  before  on  other  occasions,  and  that  the  witness  is  still  con- 
sistent with  himself"  (/).  Still,  in  1754,  on  the  trial  of  Elizabeth 
Canning  for  perjury,  we  find  some  rather  elaborately  got  up  evidence 
t^indered  and  rejected  by  the  bench,  the  nature  of  which  seems  to 
show  that  the  rule  against  hearsay  was  not  then  generally  under- 
stood by  the  legal  profession  (u).  Towards  the  end  of  the  eighteenth 
century,  however,  the  text  writers  speak   of  the   rule   as  estab- 


(o)  See  anU,  §§  112,  116. 

[p)  1  Hale,  P.  C.  634,  635. 

(?)  2  HAwk.   P.  C.  c  46,  8.  14,  ed. 

ins. 


(r)  Bac.  Abr.  Eviil.  (K),  ed.  1736. 

(s)  Gilb.  Ev.  149,  4th  ed. 

(0  Id.  150. 

(w)  19  How.  St.  Tr.  842,  343. 
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Ijshed  (x) ;  but  while  recog 
to  all  the  cases  which  fall  v 
trial  for  assault  with  iDten 
BiUler,  J.  (himself  the  autV 
the  coarse  advised  by  Sir  B 
receiving,  as  evidence,  the 
which  the  child,  who  was  i 
two  other  persons.  The  po: 
condemned  by  all  the  jud 
testimony  of  children  laid  ■ 
ing  which,  it  is  aaid  that  on 
ment  for  a  rape  on  a  chih 
kind  of  evidence  was  again 
reserved,  the  judges,  as  mig 
dence  clearly  inadmissible 
present  day  informs  us,  tba 
to  have  been  no  settled  rul 
dence,  with  regard  to  depos 
npon  criminal  charges  or  u] 
exceptions  to  this  rule,  w 
much  narrowed  within  vei 
have  written  on  evidence  < 
the  rule  rejecting  hearsay  ei 
§  118.  Other  parts  of  tht 
improvement  during  the  lasl 
principle,  that  judicial  oathf 
witness  holding  erroneous  ; 
swearing  be  found  which  he 
fully  established  by  the  grea 
In  later  times,  also,  relief  ha 
sons,  who  object  on  conscii 
shape  (f^.  So  the  ineompeb 
est  was  extricated  from  the  i 


1 


{x)  Bull.  N.  P.  29*  ;  2  Fonb.  1 
(b)  R.  o.  Brazier,  1  Le»ch,  C,  L 

iz)  R.  V.  Tacter,  MS.  ;  cited 
Am.  Ev.  e,  and  1  Ph.  V.v.  10,  10th 

[a)  1  Ph.  Ev,  185,  IBfl,  10th  w 
nigham  V.  Ridgwaj,  10  East,  lOS,  i 
cases  thrre  referred  to  ;  R.  e.  EH) 
T.  R.  707  ;  R.  v.  Ckatldertou,  3  Ea 
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lay  involved,  and  placed  on  at  least  an  intelligible  footing,  by  the  case 
of  Bent  V.  Baker  (e),  in  1789,  and  other  decisions  of  that  period.  In 
our  own  time  tliis  latter  subject  has  attracted  much  attention,  —  the 
doctrine  of  the  incompetency  of  witnesses  having  been  attacked 
in  toto  as  improper  and  mischievous  (/),  and  being  now  almost  anni- 
hilated (y).  By  various  recent  statutes,  also,  many  species  of  docu- 
ments have  been  invested  with  the  character  of  public  documents, 
and  made  evidence  against  all  persons  of  the  facts  which  they  record 
or  attest  (A) ;  the  proof  of  public  documents  in  general  has  been  ren- 
dered more  simple  and  less  expensive  (i) ;  proof  of  certain  things, 
which  it  may  fairly  be  deemed  needless  to  prove,  has  been  dispensed 
with  (A);  liberal  powers  of  amending  variances  at  trials  have  been 
vested  in  tribunals  {I) ;  and  more  effective  means  have  been  afforded 
to  htigants  of  getting  at  evidence  in  the  custody  or  under  the  con- 
trol of  the  opposite  party  {m).  And,  by  "  The  Common  Law  Proce- 
dure Act,  1854  "  (n),  various  anomalies  have  been  removed  from  the 
forensic  procedure  affecting  our  law  of  evidence,  and  the  system 
itself  brought  more  into  harmony  with  its  own  principles.  The 
vahie  of  this  statute  was  much  impaired  by  its  operation  being  con- 
fined to  the  evidence  given  in  civil  cases  (o) ;  but  this  was  remedied 
by  the  24  &  25  Vict.  c.  66,  the  28  Vict.  c.  18,  and  the  32  &  33  Vict. 
C.G8. 

While  these  alterations  must  on  the  whole  be  viewed  as  improve- 
ments, it  may  be  a  question  whether  they  have  not,  in  some  cases, 
been  carried  too  far.  The  principle  which  attaches  so  much  faith  to 
public  documents,  for  instance,  rests  in  a  great  degree  on  the  rule, 
"Omnia  praesumuntur  rite  esse  acta,*'  —  a  maxim  unquestionably 
just  when  restrained  within  its  due  limits,  but  which  loses  much  of  its 
force  when  the  document  is  only  of  a  quasi  public  nature,  i.  e.  drawn 
up  by  individuals  acting  in  some  sense  indeed  on  the  part  of  the 


(0  3  T.  R.  27.  See  Ph.  &  Am.  Ev. 
74,  75. 

(/)  Benth.  Jud.  Ev.  voL  1,  pp.  1-15  ; 
Ti>l.  5,  pp.  1-191,  &c.,  &c.  ;  Taylor,  Ev. 
§§1210  et  acq,,  4th  ed.  See  this  subject 
cuiisi.lered,  infra^  bk.  2,  pt.  1,  ch.  2. 

{<))  Infra,  bk.  2,  pt  1,  ch.  2. 

{h)  8'&  9  Vict.  c.  16  ;  14  &  15  Vict, 
c.  99  ;  17  &  18  Vict  c  104  ;  25  &  26 
Vit.  c.  67;  &c. 

(0  8  &  9  Vict  c.  113  ;  14  k  15  Vict, 
cc.  99  and  100  ;  17  &  18  Vict  c  104,  ss. 
1'j7,  138, 175,  N.  3,  249,  277  ;  18  &  19 


Vict  c.  91,  8.  15  ;  20  &  21  Vict  c.  77,  s. 
91  ;  31  &  32  Vict.  cc.  87  and  54  ;  36  &  37 
Vict.  c.  33. 

(^-)  8  &  9  Vict  c.  113  ;  11  &  12  Vict 
c.  42,  s.  17  ;  14  k  15  Vict  c.  99  ;  17  &  18 
Vict  c.  104,  8.  270  ;  &c. 

(I)  Infra,  bk.  3,  pt.  1,  ch.  8. 

(m)  14  k  15  Vict  c.  99,  s.  6  ;  17  &  18 
Vict.  c.  125,  88.  60,  51  et  seq.  Rules  of 
the  Supreme  Court,  Order  XXXI. 

(«)  17  k  18  Vict  c.  125,  ss.  22-27. 

(o)  Sect  103. 
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between  the  parties,  the  witnesses  at  the  trial  of  any  action  should 
be  examined  viva  voce  and  in  open  court.  In  theory,  therefore, 
viva  voce  evidence  is  the  rule  in  the  Chancery,  as  well  as  in  the  other 
divisions  of  the  High  Court ;  but  it  is  believed  that  the  agreement 
for  affidavit  evidence  is  in  practice  so  frequently  made  that  viva  voce 
evidence  is  still  the  exception,  and  not  the  rule. 

§  119.   The  slow  development  of  the  law  of  evidence,  compared 
with  that  of  the  other  branches  of  our  jurisprudence,  seems  a  natural 
consequence  of  the  general  principle,  that  in  every  nation  the  sub- 
stantive rules  of  law  arrive  at  maturity  before  the  adjective.     The 
reason  is  obvious.     Eules  defining  the  rights  of  persons  and  prop- 
erty, or  creating  offences  and  assigning  their  punishment,  are  almost 
coeval  with  the  existence  of  civil  society ;  while  the  procedure,  or 
mode  of  enforcing  rights  and  carrying  the  sanctions  of  penal  law 
into  effect,  is  usually  left  for  a  long  time,  and  to  a  certain  extent 
ever  must  be  left,  to  the  discretion  of  the  persons  intrusted  with  the 
administration  of  justice.     But  our  modem  system  of  evidence  prob- 
ably owes  its  establishment  to  the  following  secondary  causes:  — 
1.  The  independence  of  judges,  begun  by  the  12  &  13  Will.  3,  c.  2, 
s.  3,  and  completed  by  the  1  Geo.  3,  c.  23,  naturally  had  a  con- 
siderable effect  in  preventing  artificial  distinctions  being  made  be- 
tween the  proofs  in  state  prosecutions  and  in  other  cases.     2.  The 
allowing  to  persons  accused  of  treason  or  felony,  the  right  of  being 
defended  by  counsel  (u) ;  the  necessary  consequence  of  which  was, 
that  objections  to  the  admissibility  of  evidence  were  much  more 
frequently  taken,  the  attention  of  the  judges  was  more  directed  to 
the  subject  of  evidence,  their  judgments  were  better  considered, 
and  their  decisions   more  fully  reported   and  better  remembered. 
3.  And  principally,  the  gradual  change  effected  in  the  constitu- 
tion of  the  common  law  tribunal  for  the  trial  of  matters  of  fact. 
As  Serjeant  Stephen  observes,  "  It  is  a  matter  clear  beyond  dispute 
(but  one  that  has  perhaps  been  too  little  noticed  in  works  that 
treat  of  the  origin  of  our  laws)  that  the  jury  anciently  consisted  of 
persons  who  were  witnesses  to  the  facts,  or  at  least  in  some  meas- 

consent  to  use  afRdavits  appeared  to  be  peraons  accused  of  felony  were  not  allowed 

iniproprly   withheld,    Bacon,   V.    C.   or-  to  make  their  full  defence  by  counsel  until 

<ieml  the  party  withholding  consent  to  the  6  &  7  Will.  4,  c.  114,  yet  for  a  long 

pay  the  costs  of  an  unsuccessful  application  time  before  that  statute,  counsel  were  al- 

W  the  other  party  for  leave  to  use  them,  lowed  to  take  and  to  argue  legal  objections 

Patterson  v.  Wo  Her,  2  Ch.  D.  586.  for  them,  and  even  by  connivance  to  exam- 

(u)  In  treason,  by  7  &  S  Will.  8,  c.  3,  ine  and  cross-examine  witnesses.     Sec  bk. 

B.  1 ;   and  20  Geo.   2,  c.  30.     Although  4,  pt.  1. 
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ore  peisonally  cognizant  of  them ;  and  who  cooseqaeDtly,  in  tboi 
verdict,  gave,  not  (as  uow)  the  coaclusloii  of  their  judgment  upm 
facta  proved  before  them  in  the  cause,  but  their  testimon;  u  to 
facta  which  the/  had  aDtecedeutly  known  "  (v).  Thia  citcumsunec, 
which  is  a  key  to  so  many  of  the  common  law  rules  of  pleading,  ril 
throw  considerable  light  on  our  system  of  judicial  evidence.  T!bit 
the  jary  were  witnesses  of  a  particular  kind,  at  least  as  kte  astbe 
reign  of  Edward  I.,  and  that  they  had  ceased  to  be  such  in  tint 
of  Charles  II.,  perhaps  much  sooner,  is  indisputable.  But  in  the 
mean  time  the  system  was  in  a  sort  of  transition  state  (z) ;  and  it 
was  not  until  the  final  determination  of  that  state  that  the  rules  of 
evidence,  which  depend  so  much  on  the  functions  of  the  component 
parts  of  the  judicial  tribunal  being  clearly  defined,  could  assume  a 
permanent  and  consistent  form.  Other  causes  may  have  contritHded, 
and  indeed  the  above  are  only  offered  in  the  way  of  speculation. 

§  120.  But,  whatever  the  age  or  origin  of  our  system  of  judiciJ 
evidence,  it  is  on  the  whole  a  noble  one,  and  may  fearlessly  chal- 
lenge comparison  with  all  others.  Its  principal  features  stand  out 
in  strong  and  fine  relief^  whilst  its  leading  rules  are  based  on  ()» 
most  indisputable  principles  of  truth  and  common  sense.  It  must 
not,  however,  even  with  all  the  improvements  of  modem  legislauon, 

(v)  Ste]>h.   Plead.   14S,   6th  ed.     See  ve  are  told,  "The  awue  (tliejajjIoiM 

■Uo  Id.  480,  and  Append.,  note  33,    To  and  were  charged  to  say  the  traUi  of  ihnr 

bia  authorities,  which  are  indeed  concia-  knowledge  (a  Imw  tdaia),  and  the  nl- 

■ire  enough  on  thia  matter,  we  add  the  uesaes  withoDt  their  knowledge  (dni  l"" 

following.     It  was  sgrred  by  the  conrt  in  Kiail),  to  say  the  truth  and  Io^f  inrom 

Rolfe  B.  Hampden,  T.  34  Hea.  7111.,  Dyer,  the  inqueat."     See  also  11  Aaa.  pi  19. 

E3  b,  pL  11,  that  the  plaintiff  in  aHaint  (z)  The  authorities  iu   the  lut  cxH 

could  not  give  more  evidence  nor  call  more  ahow  how  thie  atood  in  the  time  of  ii<ii 

witnesses  than  he  had  given  to  the  petit  early    Plantagenet  monarch* ;   the  nl^ 

jury,  but  e  emtra  the  defendant   might  hratod  judgment  of  Taughan,  C.  !■  " 

give  more  in  afflrtaance  of  the  firet  verdict.  Bnahell'a  case,  Tangh.  1 35,  Gie>  fix  T*^ 

The  fonctiona  of  jurora  and  the  distinction  lice  in  the  latter  part  of  the  serentml'i 

between  theiu  and  other  witnesses  are  strik-  century,  nearly  as  it  exists  at  the  pn*"' 

ingly  pointfid  ont  in  23  Aas.  pi,  11.     It  day.    The  difficulty  is  !o  trace  its  pi"!"* 

waa  proposed  to  challenge  a  witnesa  to  a  in  the  intervening  period.      Forteseoe,  ft 

deed  because  he  was  cousin  to  the  plaintiff.  Land.  Leg.  Ang.  cc.  28,  32,  towi'di 'I* 

"El  mm  a!!oaittir,  for  the  witnesses  ate  closeof  the  fifteenth  century, considenih 

not   challengeable,   because    the    verdict  jury  in  the  light  of  witnease*.   Vsranr.J' 

shall  not  be  received  from  thera,  but  from  a  little  later,  in  tbo  14  Hen.  VII.  2fi  b,  pt 

thoee  of  the  assize,  and  the  witnesses  were  4,  S  Bol.   Ab.  677,  pi.  27  ;  and  Bisok 

■woni  simply  to  aay  the  truth,  without  say-  Recorder  of   London,   argitaido,  in  "** 

Ing  to  their  knowledge  (n  lour  atienl),  for  middle  of  the  neit  ceutuiy,  Renigtr  '■ 

theyoaghttotegtifynothiDgbntwhatthey  Pogasaa,  Plowd.  12,  H.  4  Edw.  Vl,tt»« 

•ea  and  hear."     The  same  was  held  in  the  it  as  clear  that  a  jury  may  find  their  nr- 

12  Asa.  pL  1 1  &  41,  in  the  former  of  which  diet  without  any  evidence  laid  befoie  Hx"- 
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be  supposed  perfect ;  on  the  contrary,  it  still  has  defects,  which  its 
well-wishers  behold  with  regret.  The  application  of  its  great  rules 
having  occasionally  fallen  to  the  lot  of  unskilful  or  careless  hands, 
the  general  outline  has  been  in  some  places  badly  filled  up ;  lines 
cross  that  ought  to  bound  the  domain  of  principles  just  in  them- 
selves, and  the  extension  of  which  to  cases  where  they  are  inappli- 
cable has  frequently  been  productive  of  injustice,  and  has  exposed 
the  whole  system  to  censure.  Add  to  this,  that  the  comparatively 
modern  growth  of  the  system  has  rendered  it  impossible  to  get  rid 
at  once  either  of  all  the  erroneous  principles,  or  of  the  many  strait- 
laced  applications  of  sound  ones,  which  were  established  by  our 
ancestors  for  themselves,  or  borrowed  from  the  civilians  of  the 
middle  ages. 

§  121.  But  besides  these  imperfections,  which  perhaps  may  be 
looked  on  as  adventitious,  our  system  has  faults  of  a  more  positive 
kind-     Thus,  sufficient  attention  w^as  not  paid  by  its  founders  to 
official  preappointed  evidence.    And  although  some  steps  have  been 
taken  in  this  direction,  —  e.  g.  by  the  6  &  7  Will.  4,  c.  86,  and  sub- 
sequent statutes  for  the  registration  of  biiths,  marriages,  and  deaths ; 
by  the  1  &  2  Vict.  c.  110,  s.  9,  and  the  32  &  33  Vict.  c.  62,  s.  24, 
requiring  professional  attestation  to  cognovits  and  warrants  of  at- 
torney to  confess  judgment;  by  various  clauses  of  the  Merchant 
Shipping  Act,  17  &  18  Vict  c.  104  (y)  >  and  by  the  20  &  21  Vict.  c. 
77,  8.  91,  establishing  depositories  for  the  wills  of  living  persons, 
&:c.,  —  there   is  still  room   for  improvement;   and  the  principles 
adopted  in  the  laws  of  some  foreign  countries  on  this  subject  might, 
under  due  restrictions  and  with  the  required  caution,  be  advanta- 
geously introduced  here.     Another  defect  of  our  system  is  the  want 
of  some  cheap  and  expeditious  means  of  perpetuating  testimony. 
"  Id  observandum,  aliquando  hodie  probationem  suscipi  ante  litem 
contestatam,  si  reus  praevideat,  se  conventum  iri,  et  periculum  sit, 
ne  testes,  quibus  exceptionem  suam  judici  probare  queat,  moriantur, 
vel  aUo  migrent,  vel  si  actor  metuat,  ne  sibi  testimonium  propter 
testiura  morbum,  vel  absentiam  pereat     Id  quod  doctores  vocant 
probationem  in  perpetuam  rei  viemoriam  "  (z).     With  the  exception 
of  the  writs  of  warrantia  chartcc  (a),  curia  claudenda  (b),  (both 
abolished  by  the  3  &  4  Will  4,  c.  27,  s.  36,)  and  a  few  other  in- 
stances, tlie  common  law  did  not  allow  legal  proceedings  on  the 


I  ■ 


(y)  Secte.  107,  138,  176,  n.  8,  Ac. 
(2)  Heinec  ad  Pand.  pars  4,  §  125. 


(a)  F.  N.  B.  184  K,  8th  ed. 

(b)  F.  N.  B.  127  I,  in  marg.,  8th  ed. 
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mere  suspicion  of  iDtended  inong  or  breach  of  duty ;  and  it  vas 
probably  in  furtherance  of  this  principle  that  it  provided  no  general 
mode  of  perpetuating  testimony,  for  which  purpose  it  vas  nvxaarf 
to  have  recouise  to  a  hUI  in  equity  (c).  But  that  process  vas  ax- 
cnitons,  expensive,  and  frequently  inadequate;  the  result  of  vhtdi, 
doubtless,  was  that  much  valuable  evidence  was  daily  earned  to  the 
grave.  It  is,  however,  much  easier  to  detect  the  disease  than  to 
point  out  the  fitting  remedy ;  and  the  difficulty  of  this  subject  bag 
been  felt  by  the  lawgivers  of  other  countries  as  well  as  oar  own  {d). 
Steps  in  advance,  however,  were  taken  by  the  5  &  6  Vict  c  69  (r), 
and  30  &  31  Vict  a  35,  &6(/);hy  the  Merchant  Shipping  Act, 
17  &  18  Vict,  c  104,  88.  448,  449,  relative  to  taking  the  eiamina- 
tion  of  persons  belonging  to  ships  in  distress ;  and  by  the  Legitimacy 
Declaration  Act,  1858  (21  &  22  Vici  c.  93),  which  enables  peiaow 
to  establish  their  Intimacy,  and  the  marriage  of  their  parents  aod 
others  from  whom  tliey  may  be  descended,  and  to  prove  their  own 
right  to  be  deemed  natural-bom  subjects.  And  now,  by  the  "  Knles 
of  the  Supreme  Court"  (g),  "  the  court  or  a  judge  may,  in  all  cases 
where  it  shall  appear  necessary  for  the  purposes  of  justice,  make  any 
order  for  the  examination  upon  oath,  before  any  officer  of  the  court, 
OP  any  other  person  or  persons,  and  at  any  place,  of  any  witness  oi 
person ;  and  may  order  any  deposition  so  taken  to  be  Hied  in  the 
court ;  and  may  empower  any  party  to  any  action  or  other  proceed- 
ing to  give  such  deposition  in  evidence  therein,  on  such  terms,  tt 
any,  as  the  court  or  a  judge  may  direct" 

By  sect.  20  of  the  Judicature  Act,  1875,  neither  the  Judicature 
Acts  nor  any  of  the  Eules  of  the  Supreme  Coilrt,  "  save  as  far  as 
relates  to  the  powers  of  the  court  for  special  reasons  to  allow  de- 
positions or  affidavits  to  be  read,  affect  the  mode  of  giving  evidence 
by  the  oral  examination  of  witnesses  in  trials  by  jury  or  the  roles  of 
evidence."  But  Order  XXXVIII.  contains  some  important  modifi- 
cations of  the  practice  as  to  affidavit  evidence  in  equity  causes,  by 
directing  that  evidence  at  a  trial  shall  be  oral ;  unless  the  parties 
agree  that  it  shall  be  on  affidavits,  and  that  affidavits,  if  used,  "sliall 

(c)  8  Blflckit.  ComiD'.  450;  Com.  Dig,  or  intereata  in  property,  real  or  iwrsomlr 

Chancery,  H;  2  PhilL  Et.  453,  lOtb  ed.  tha  right  or  claim  to  which  could  "«  ** 

(i^)  Sea  Domat,  Lois  CivUes,  part.  1,  brought  to  trial  before  the  lvtppriu''8  '* 

lir.  3,  tit.  6,  aevt  8.  some  future  event 

{e)  The  objent  of  which  vaa,  to  extend  (/)  Passed  to  extend  the  neuiiof  ?<'' 

the  meana  of  perpctasting  testimony  in  petnating  teatimony  in  criminal  caaca. 

anits  touching  honors,  titles,  fcc.,  orestatea  {g)  Order  XXXVIl.  r.  4, 
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be  confined  to  snch  facts  as  the  witness  is  able  of  his  own  knowl- 
edge to  prove,  except  on  interlocatory  motions,  on  which  statements 
as  to  his  belief,  with  the  grounds  thereof,  may  be  admitted." 

§  122.  The  statutes  containing  incidental  enactments  as  to  evi- 
dence are  veiy  numerous.  Mr.  Taylor,  in  the  sixth  edition  (pub- 
lished in  1878)  of  his  valuable  and  eshaustive  work  on  evidence, 
cites  more  than  seven  hundred  and  fifty.  On  the  other  hand,  the 
statutes  dealing  with  evidence  generally  or  concerned  with  evidence 
alone  are  comparatively  very  few  in  number,  as  appears  from  the 
fallowing  table  (A) :  — 

5  Eliz.  c  9.  —  Punishment  of  perjury.  —  Penalty  on  peiaan  aummoned  to 

give  evidence  and  faUing  to  attend. 

19  Car.  2,  c.  6.  — PersoM  for  vhose  lives  leasee  have  been  granted  who 
absent  themselves  for  seven  years,  and  who  cannot  be  proved  to  be 
alive,  are  to  be  presumed  to  be  dead. 

29  Car,  2,  c.  3  (Statute  of  Fraods).  —  Leases  for  three  years  or  more,  aa- 
signments,  surrenders  (t),  promises  of  executor  to  be  personally  liable, 
guaranties,  agreemeuta  upon  consideration  of  marriage,  contracts  for 
eale  of  land,  agreements  not  to  be  performed  within  a  year,  and  con- 
tracts (in  the  absence  of  acceptance  or  part  payment)  for  sale  of  goods 
for  ten  pounds  or  more,  lequiied  to  be  in  writing,  signed  by  the 
party  to  be  charged. 

6  Ann.  c  18.  —  Where  iabnt  or  married  tenant  for  life  is  believed  to  be 

dead,  and  the  death  believed  to  be  fraudulently  concealed,  the  re- 
mainderman may  obtain  an  order  for  their  being  produced  to  some 
person  named  therein ;  failing  production  of  which  tenants  for  lif^ 

iryCO- 

can  Colonies  by  affidavit  sworn 

es  in  India  on  commission. 

e  to  answer  on  the  ground  of 

r  damages. 

South  Wales  by  affidavit  sworn 

«  abroad  upon  commission. 

,  and  alio  surreaders  of  a  more  than 
7car»'  term,  at«  "  void  at  law,  nul«aa 

By  virtua  of  this  act,  and  20  fc  SI 
c.  3,  peijnr;  is  puniahable  bj  urea 
penal  servitade. 
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Vict  c  103.  — PersoDB  1 
nrhich  they  consider  bindii 
Vict  c  69.  —  Power  to  ] 
}n  future  eveuts  to  file  bill 
be  matenal  for  establifhiug 
Vict.  c.  85.  —  Abolition  oi 
jvidence  by  reaaon  of  incai 
iscepting  parties  to  the  let 
Vict.  c.  113.  — Official  d 
iroof  of  seal  or  signature. 
latura  of  judges.  —  Local 
Printere'  copy. 
5  Vict  c.  99.  — Parties  i 
Kllable  to  give  evidence.  • 
udgmonta  provable  by  c 
irovable  by  certificate.  — 
Kipies  of  public  documents 
ividence  may  alao  administ 

7  Vict,  c  83.  —  Hiisbandi 
lorapeteiit  and  compellable 
vife  competent  or  compel] 
ng  marriage. 

8  Vict  c  34.  — Courts  in 
)roces8  to  compel  the  atten 

8  Vict  c.  125  (Common 
iVitness  in  civil  prooeedin 
»  swom  may  affirm. 
23-27. —Party  may  dia. 
[iven  that  witness  has  mad 
estimony.  —  Witness  may 
□ents  in  writing.  —  Proof 
;iven.  —  Attesting  witness 
[uired  by  law.  —  Disputed 
iToved  to  be  genuine. 
0  Vict,  c  113.  — Power  : 
ign  minister,  to  order  the  i 
Q  relation  to  civil  matters  | 
t  e.  20.  -Power  for  Bril 
mination,  within  their  juri 
arisdictioiL 

3  Vict  c.  63.  —  Ascertain 
if  her  Majesty's  dominions 
lort 
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24  Vict,  a  11  (Foreign  Law  Ascertainment  Act,  1861).  —  This  act,  which 
empowers  British  courts  to  oh  tain,  by  transmission  of  a  case,  the 
opinion  of  foreign  courts  upon  points  of  foreign  law,  and  correspond- 
ingly empowers  foreign  courts  to  obtain  the  opinion  of  British  courts 
upon  points  of  British  law,  does  not  come  into  force  until  a  conven- 
tion has  been  entered  into  between  British  and  foreign  govern- 
ments ;  and  as  no  such  convention  has  yet  been  entered  into,  the 
act  has  as  yet  proved  wholly  abortive  (k), 

24  &  25  Vict.  c.  66. — Witness  in  criminal  proceedings  refusing  from  con- 
scientious motives  to  be  sworn  may  affirm. 

28  Vict.  c.  18. — Assimilation  of  law  of  evidence  in  criminal,  to  law  in 
civil  proceedings,  as  laid  down  by  ss.  22-27  of  the  Common  Law 
Procedure  Act,  1854,  supra, 

31  &  32  Vict.  c.  37  (Documentary  Evidence  Act,  1868).  — Proof  of  Order 

in  Council  or  of  public  offices  by  copy  of  London  Gazette,  or  Queen's 
Printers'  copy  of  Order,  or  by  certified  copy. 

32  &  33  Vict  c.  68  (Evidence  Further  Amendment  Act,  1869). — Parties 

in  action  for  breach  of  promise  of  marriage  may  give  evidence,  but 
must  be  corroborated.  —  Parties  to  any  proceedings  instituted  in 
consequence  of  adultery  may  give  evidence. — Persons  objecting  to 
take  an  oath  in  any  "  court,"  or  objected  to  as  incompetent  to  take 
an  oath,  may  make  declaration. 

33  &  34  Vict.  c.    49    (Evidence  Amendment   Act,    1870).  — The  word 

"court"  in  the  Act  of  1869  extended  to  any  person  having  authority 
to  administer  an  oath. 

4C  &  41  Vict.  c.  14. — Defendant  and  husband  and  wife  of  defendant 
competent  and  compellable  to  give  evidence  on  the  trial  of  any 
indictment  instituted  for  the  purpose  of  trying  a  civil  right  only. 

42  Vict,  c,  11  (Bankers'  Books  Evidence  Act,  1879).  —  Examined  copy 
of  entry  in  bankers'  books  to  be  received  as  prima  facie  evidence 
of  such  entry. 

45  Vict,  c  9  (Documentary  Evidence  Act,  1882). — Proof  of  public  docu- 
ments by  copy  purporting  to  be  printed  under  superintendence  of 
the  Stationery  Office. 

This  is  believed  to  be  a  complete  list  of  the  statutes  dealing  with 
evidence  generally,  or  concerned  with  evidence  alone.  They  show 
very  conspicuously  the  national  habit  of  proceeding  by  gradual,  in 
preference  to  sudden,  reforms  of  the  law.  A  consolidating  biU,  pro- 
posing also  a  variety  of  amendments  of  the  law,  was  introduced  by 
the  present  Lord  Chief  Justice  of  England,  Lord  Coleridge,  when 

(k)  See  Chit  SUt  vol  8,  p.  827,  note  (a),  tit  Evidence. 
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BOOK   II. 

INSTRUMENTS    OF    EVIDENCE.* 

§  123.  Bt  "  Instniments  of  Evidence "  are  meant  the  media 
through  which  the  evidence  of  facts,  either  disputed  or  required  to 
be  proved,  ia  conveyed  to  the  mind  of  a  judicial  tribunal  (a).  The 
word  "inatrument"  has,  however,  both  with  ourselves  and  the 
civilians,  a  secondary  sense,  i.  e.  denoting  a  particular  kind  of  docu- 
ment (6).     These  instruments  of  evidence  are  of  three  kinds  :— 

1.  "  Witnesses,"  —  persons  who  inform  the  tribunal  reepecting 

facts. 

2.  "  Eeal  Evidence,"  —  evidence  from  things. 

3.  "Documents,"  —  evidence  supplied  by  material  substances,  on 

which  the  existence  of  things  ia  recorded  by  conventional 
marks  or  symbols. 

of  real  evidence  precedes 
anient  to  treat  of  the  latter 
both  real  and  documentary 
bunaL 

iitnimentoramlocoh&beutiiT."  Dig. 

tit  *,  L  1. 

Seo  in/ra,  pt.  3,  and  Heiiiec.  id 
pus  4,  S  120. 

mce,  of  wUch  tlie  conrt  or  jury  are 
),  uid  eridence  of  mnttfra  of  which 
videuee  cones  Co  the  tribunal  either 
lement  of  a  document  (a.)  It  is 
lid  be  oral.  Any  method  of  com- 
le  caae  or  the  ph; eicil  condition  of 

conrt,  he  employed.  Thna,  a  deaf 
L  an  interpreter.     SUte  v.  DeWolf, 

«.  Nations,  G  Blockf.  SQS  ;  People 
vhere  a  dying  woman,  coDscJoits  bat 
ler  the  defendant  was  bar  aasailant, 
:]iie9tion  and  the  fact  of  her  afGnua- 
3om.  V.  Canes.  H  Ciub.  117. 
1^  documentary  evidance,  see  j  21S, 
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CHAPTER   L 


WHAT  PERSONS  ARE  COMPELLABLE  TO   GIVE  EVIDENCE. 


Sbct. 
Generally,  all  persons  are  compellable 
to  give  evidence 125 

Exception  —  the  Sovereign     .    .    .    125 

Privilege  of  witnesses  in  not  answer- 
ing ptirticalar  questions  ....    126 


Sbct. 
Questions  tending  to  criminate, 
or  expose  to  penalty  or  for- 
feiture   126 

Questions  tending  to  disgrace    .     130 
Questions  tending  to  subject  to 
civil  proceedings      .     .     .    •     131 


§  125.  The  law  allows  no  excuse  for  withholding  evidence  which 
is  relevant  to  the  matters  in  question  before  its  tribunals,  and  is  not 
protected  from  disclosure  by  some  principle  of  legal  policy.  A  per- 
son therefore  who,  without  just  cause,  absents  himself  from  a  trial, 
at  which  he  has  been  duly  summoned  to  attend  as  a  witness ;  or  a 
witness  who  refuses  to  give  evidence,  or  to  answer  questions  which 
the  court  rules  proper  to  be  answered,  is  liable  to  punishment  for 
contempt  (a).  An  exception  exists  in  the  case  of  The  Sovereign, 
against  whom,  of  course,  no  compulsory  process  of  any  kind  can  be 
used  (h)} 


{a)  The  foUowing  case  has  heen  put 
in  illustration  of  the  universality  of  this 
rule:  "Were  the  Prince  of  Wales,  the 
Archbishop  of  Canterbury,  and  the  Lord 
High  Chancellor  to  be  passing  in  the  same 
coat'h,  while  ft  chimney-sweeper  and  a 
>jarrow-woman  were  in  dispute  about  ft 
halfpenny  worth  of  apples,  and  the  chim- 
ney-sweeper and  the  barrow- woman  were  to 
think  proper  to  call  upon  them  for  their 
evidence,  could  they  refuse  it  ?  No  !  most 
ciTtainly  not."  —  Bentham's  Draft  of  a 
C^kIo  for  the  Organization  of  the  Judicial 
Establishment  in  France,  A.D.  1790,  ch.  1, 
tit.  1.  •*  We  remember,"  says  a  writer  in 
»  legal  periodical,  "  a  prosecution  for  blas- 
phemy, in  which  the  defendant,  by  way  of 


showing  the  divided  state  of  opinion  on 
theological  subjects,  actually  subpoenaed 
the  heads  of  all  the  religious  persuasions 
he  could  hear  of,  and  when  the  day  of  trial 
arrived  these  found  themselves  all  shuffled 
up  together  in  the  waiting-room, — the  Arch- 
bishop of  Canterbury  and  the  High  Priest 
of  the  Jews  being  of  the  party."  —  Law 
Mag.  vol.  25,  p.  364.  When  the  Emperor 
Napoleon  the  First  was  on  board  the  Bel- 
lerophon  in  the  English  waters,  an  attempt 
was  made  to  detain  him  in  this  country  by 
means  of  a  subpoena  to  give  evidence  on  a 
trial,  but  which  it  was  found  impossible  to 
serve.  Scott's  Life  of  Napoleon,  vol.  9,  • 
p.  96. 

(h)  See  infra,  chap.  2. 


J  The  ambassador  of  ft  foreign  state,  as  representing  his  sovereign,  cannot  be  com- 
p-^llwl  to  testify;  the  privUcge  being  that  of  his  government,  and  not  personal  to  the 
wnbaft^or.  Dana's  Wheaton,  notes  126,  129.  Whether  the  Supreme  Executive, 
President  or  Governor,  has  the  exemption  from  compulsory  process  accorded  the  sov- 
er^ign  in  England,  is  in  dispute.  Probably  not ;  if  the  privilege  in  fact  exists,  it  is 
baspd  on  entirely  different  reasons.  1  Burr's  Trial,  Hopkins  &  Earle's  ed.,  pp.  114,  127, 
131.  180,  186,  249,  254;  2  ib.  536,  636;  Thompson  v,  German  VaUey  R.  R.  Co.,  22 
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§  126.  No  action  lies  gainst  a  witaeas  in  respect  of  his  endeDCf. 
He  ia  absolutely  privileged  as  to  anjrtbing  be  m&y  sa  a  witness  do 
in  reference  to  the  cause  (c)}  Various  matters  which  are  privileged 
from  disclosure  on  general  grounds  of  public  policy  will  be  con- 
sidered in  another  part  of  this  work  (d)*  But  besides  these, the 
law  extends  a  personal  privilege  to  witnesses,  of  declining  to  aosver 
particular  questions,  —  a  privilege  baaed  on  the  principle  of  encoar- 
aging  all  pcraons  to  come  forward  with  evidence  in  courts  of  justice, 
by  protecting  them  as  far  as  possible  from  injury  or  needless  annor- 
ance  in  consequence  of  so  doing.  It  is  therefore  a  settled  rale,  tliaE 
a  witness  is  not  to  be  compelled  to  answer  any  question,  the  ansrer- 
ing  which  has  a  tendency  to  expose  bim  to  a  criminal  prosecution, 
or  to  proceedings  for  a  penalty,  or  for  a  forfeiture  even  of  an  estiie 
or  interest.  "  Nemo  tenetur  seipsum  accusare  "  (e).  "  Nemo  tene- 
tur  seipsum  prodere  "  (/).  This  is  laid  down  in  all  our  books  (j),  is 
the  established  practice  of  the  courts,  and  is  recognized  by  the  stat. 
46  Geo.  3,  c.  37  (h) ;  26  &  27  VicL  c  29,  s.  7,  &a  By  1  Will  4. 
c.  22,  8.  5,  and  6  &  7  Vict  c.  82,  s.  7,  no  witness  examined  under  i 
commission  shall  be  compelled  to  produce  any  writing  or  other  docn- 
ment  that  he  would  not  be  compellable  to  produce  at  a  trial, fa.; 
and  the  14  &  15  Vict,  c  99,  which  (sect  2)  renders  the  parties  toa 
cause  competent  and  compellable  to  give  evidence  according  to  tk 
practice  of  the  court,  expressly  provides  (sect  3)  that  nothiog 
therein  contained  "  shall  reader  any  person  compellable  to  ans*^! 
any  question  tending  to  criminate  himself"  (t).     The  19  &  20  Vict 

(c)  Seaman  v.  NetheTclift,  2  C.  P.  D.  B  Uac.  «  0.  212;  10  Eich.  »S;  S  Do- 
B3  (C.  A.).  C.  C.  434. 

(d)  Bk.  S,  pt.  3,  ch.  S.  (?)  Ph.  &  Am.  Er.  S13, 614, 916;  Tail 
(«)  Hard.  139;  Wing.  Max.  4S6;  Lofit,     Er.  )  1308;  St&rk.  Ev.  204, 1th  ed. 

Hai.  301;  10  Exch.  88;  3  11.  &  N.  3S3.  W  See  that  itatnte,  ngrm,  p.  HI- 

{/)  3Bul8t.60;  4  Bkckst.  Comm.  296;         (i)  ThepecBli«rUnpiag«:oftlius«Ui" 

H.  J.  Eq.  111.  The  procew  or Bubpcena  issues,  it  would  stem,  u  a  matCn  of  M<int, 
■gainst  the  Supreme  Executive  aa  agninst  a  private  individual.  But  it  bj  nn  nuM^ 
fallows  that  a  court  enforces  its  summons  by  the  proceas  of  contempt.  Practictt  Mr 
aiderations  and  respect  for  a  co-ordinate  brauch  of  the  goremment  will  undoablcdif 
iaduce  judicial  tribunals  to  regard  official  engagements  and  duties  aa  a  anffidml  eim^ 
for  non-attendance.  Thompson  v.  German  Vallej  R.  R.  Co.,  22  N.  J.  Eq.  Ill;  ApT^ 
of  Hartranft  a  al.,  SG  Pa.  St.  483. 

1  It  has,  however,  been  held  that  the  rtatement  of  a  witneaa  is  only  conditioMlij 
privileged.  The  statement  mnat  he  »-ithont  mulice,  and  in  supposed  diaclialjfe  of  »  "'■ 
nesa's  duty.  1  Whar.  Et.  g  497;  White  r.  Carroll,  42  N.  Y.  161.  Aa  to  the  additiMul 
protection  given  by  the  rule  which  requires  corroboratiye  BTidence  to  snstaio  »  duiT 
of  perjnry,  see  f  S96,  n.  1  (i),  i^fra. 

■  See  {  G78,  n.  1,  infra. 
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c.  113,  B.  5, —  for  takiDg  evidence  here  in  relation  to  certain  mattei's 
pending  before  foreign  tribunals,  —  enacts  that  every  person  exam- 
ined under  it  "  shall  have  the  like  right  to  refuse  to  answer  ques- 
tions tending  to  criminate  himself,  and  other  questions  which  a 
witness  in  any  cause,  &&  would  be  entitled  to  " ;  and  a  similar  pro- 
vision is  contained  in  the  22  Yict  c.  20,  s.  4,  —  for  taking  evidence 
in  proceedings  pending  before  tribunals  in  the  Queen's  dominions, 
in  places  out  of  their  jurisdictions,  —  with  reference  to  persons 
examined  under  that  acU  And,  lastly,  it  is  provided,  by  the  32 
&  33  Vict.  c.  68,  &  3,  that  no  witness  in  any  proceeding,  whether  a 
party  to  the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to 
answer  any  question,  tending  to  show  that  he  or  she  has  been  guilty 
of  adultery,  unless  such  witness  shall  have  already  given  evidence 
in  the  same  proceeding  in  disproof  of  his  or  her  alleged  adultery  (k)- 

Husbands  and  wives  do  not  seem  to  be  bound  to  answer  ques- 
tions tending  to  criminate  each  otherj  but  the  authorities  are  some- 
what conflicting  (/). 

§  127.  In  onler  to  entitle  a  witness  to  refuse  to  answer  a  ques- 
tion, on  the  ground  that  it  might  tend  to  criminate  him,  the 
question  need  not  be  such  that  the  answer  thereto  would,  itself, 
be  evidence  against  him  on  a  criminal  charge ;  it  is  sufficient  if  the 
answer  might  furnish  a  link  in  a  chain  of  evidence,  which  might 
implicate  him  in  such  a  chaige  (m).  In  one  case,  indeed  («),  Pol- 
lock, C.  B.  went  farther ;  laying  it  down,  incidentally,  —  for  it  was 
r  tn   tbn   rlnrininn  of  tbfi  nninf,  before  the  court,  —  that  it 

is  privileged  from  answer- 
an  may  be  placed  in  such 
(ion  of  a  crime,  that  if  he 

63;  R.  «.  The  Inbabitaots  of  All 
oree«ter,  6  H.  ft  S.  1S4,  SOO,  per 
F. ;  Cartwright  v.  Green,  8  Vte. 

R.v.  HallidBj,  Bell,  267. 
er  BUckbarn,  J.,  Reg.  «.  Hulme, 

G  Q.  B,  377,  381.  And  see 
Ronalds,  12  C.  B.  765,  per  Mauls, 
n  V.  Tbe  London  Dock  Company, 
,    701,   per  Aldfraon,   B. ;    The 

Halli^r,  4  Wend.  2&3;  Paxlon 
M,  19  Vea.  228,  227;  Short  ». 
a  Mac.  &  G.  218;  Mitford's  PL 
ed. 
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disclose  them  be  voold  be  fixed  on  by  bis  beareia  as  tite  goitly 
person,  and  be  might  not  be  able  to  explain  tbose  circamstaiice^ 
BO  that  the  rule  is  not  always  the  shield  of  guilt,  —  it  may  be  Um 
protection  to  innocence.  In  the  absence  of  more  distinct  autboii^, 
it  is  not  easy  to  say  whether  this  notion  is  well  founded.  Possiblj 
Buch  cases  may  fall  within  one  or  both  of  the  principles, "  Nemo 
tenetar  seipsum  accusare  "  (o), "  Nemo  tenetut  se  infortoniis  et  peh- 
culis  exponere  "  (p);  in  furtherance  of  the  latter  of  which  princiiia, 
a  party  under  the  necessity  of  making  continual  claim  to  lands  vu 
Dot  bound  to  approach  them  more  closely  than  was  consistent  vitb 
his  personal  safety  {q). 

§  128.  When  the  grounds  of  privilege  are  before  the  court,  it  i* 
for  the  court,  and  not  for  the  witness  or  party  interrogated,  to  decide 
as  to  their  sufficiency  (r)}  But  much  difference  of  opinion  bts 
been  expressed,  as  to  whether,  if  a  witness  or  party  interrogated 
objects  to  answering  a  particular  question,  alleging  on  oath  t^  tbe 
answer  would  tend  to  expose  him  to  criminal  proceedings,  penaltj', 
or  forfeiture,  the  court  is  bound  to  disallow  tbe  question,  even 
though  it  does  not  see  in  what  possible  way  the  answer  to  it  couU 
hare  that  efiect.  This  question  arose  in  R  v.  Garbett  («),  on  a  case 
reserved,  which  was,  however,  ultimately  decided  on  another  poiot, 
In  Fisher  v.  Ronalds  (().  Jervis,  C.  J.,  and  Maule,  J.,  laid  down  in 
the  most  unequivocal  terms,  that  the  court  is  bound  by  the  state- 
ment on  oath  of  tbe  witness;  and  their  langUE^  was  cited  with 
approbation  in  Adams  v.  Lloyd  (u)  by  Pollock,  C.  B,,  but  with  thii 
qualification,  that  tbe  judge  must  be  perfectly  certain  that  the  vit* 
ness  is  not  trifling  with  the  authority  of  the  court,  and  availii^ 
himself  of  the  rule  of  law,  in  order  to  keep  back  tbe  truth,  having 
in  reality  no  ground  whatever  for  claiming  the  privil^e.  The 
whole  doctrine  was,  however,  distinctly  denied  by  Parke,  B.,  in 
Osborn  v.  The  Loudon  Dock  Company  (x),  and  by  Stuart,  V.  C,  in 
Sidebottom  v.  Adkins  (^),  the  latter  of  which  is  an  express  decision 

(o)  Supra,  i  128.  (.)  1  Den.  C.  C.  2M;  2  Cm.  *  K.  47i 

(j>)  Co.  Litt.  253  b.  (()  12  C.  a  782;  22  L.  J.,  K.  &.  a  P. 

(;)  Litt-.Bect.  iisattq.  62;  17  Jurist,  S93. 

(r)  In   Re    The  Motican    and  Sonth  (u)  SH.  ft N.  8(11,  862;  27L.J.,N-S-, 

Americ*n  Companj,   £i  parte  Aston,  27  Eich.  4B9;  4  Jur,  N.  8.  EM. 
Bmv.  474,  affirmtd  on  appall,  4  De  Ooz  (a)  10  Eich.  702;  1  JaT.,  V.  B.  »■ 

JkJ.S20;  Ex  parte  Pemandei,  10  C.  B.,  (y)  8  Jar.,  K.  &  611,  6S2. 

H.  S.  S,  40,  pa  WiUea,  J. 

>  Sw  {  678  D.  1  id),  4^/Va. 
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on  the  sabject,  the  others  being  only  dicta  nnneceasary  for  the  deter- 
minatioD  of  the  cases  in  which  they  are  found.  It  was  also  gravely 
doubted  hy  Willes,  J.,  in  Ex  parte  Fernandez  (2).  In  support  of 
the  exclusive  right  of  the  witness  or  party  interrogated,  it  was  titled 
that,  as  he  alone  can  know  in  what  way  the  answer  to  any  partica- 
lar  question  could  affect  him,  the  requiring  him  to  explain  this  to 
the  court  would  be  &  virtual  denial  of  the  privilege ;  seeing  that  it 
is  impossible  to  afhrm,  a  priori,  that  any  imaginable  fact  can  under 
no  possible  circumstances  whatever  become  evidentiary,  either 
immediately  or  mediately,  of  any  other.  That  as,  when  a  witness 
called  OQ  to  produce  documents  under  a  svhpcsTia  dncta  tecum 
swears  that  they  are  his  muniments  of  title,  the  court  always  excuses 
him  from  producing  them  (a),  a  similar  rule  ought  to  prevail  when, 
under  an  ordinary  subpcena,  a  witness  is  asked  questions,  the 
answers  to  which  may  be  equally  or  even  more  injurious  to  him. 
On  the  other  hand,  however,  it  is  to  be  remembered  that  the  judge 
is  the  proper  authority  to  determine  all  questions  relative  to  the 
reception  of  testimony ;  and  consequently  to  decide  whether,  taking 
into  consideration  all  the  circnmstauces,  including  the  demeanor  of 
the  person  who  claims  the  privilege,  an  answer  to  any  particular 
question  ought  to  be  exacted  {b) :  and  that  to  allow  the  witness  or 
party  interrogated  the  exclusive  right  contended  for  would  not 
only  introduce  an  anomaly  into  the  law  of  evidence,  but  enable 
erery  witness,  who  might  be  swayed  by  improper  motives,  and  be 
indifferent  to  bis  reputation,  easily,  and  with  perfect  impunity,  to 

— A — :,^ — ;j »._* "^i"  position  that  a  witness 

npelled  to  show  in  what 
however  sound  in  itself, 
the  exclusive  judge,  not 
icb  might  expose  him  to 
6  facto  in  point  of  law. 
very  unfounded  objection 
;essarily  have  its  founda^ 
idle  terror  or  scruples,  to 
the  well-known  principle 
must  not  be  a  vain  fear, 
n  virum  constantem  "  (c). 

.  Utt  2S3  b ;  LolTt's  Hue.  UO. 
Ilg.  Ub.  60,  tit.  17, 1.  ISl 
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The  rule  that  a  witness  will  not  be  compelled  to  prodnce  doci- 
rneut^,  which  he  swears  are  his  muniments  of  title,  is  in  a  great  de- 
gree the  offspring  of  necessity ;  being  based  on  the  immediate  and 
irreparable  mischief  which  would  ensue  from  an  erroneous  decisiMi 
of  the  judge  as  to  the  nature  of  the  documente.  Still  we  apprehend. 
that  if  it  could  be  clearly  shown  that  the  statement  of  the  witnea 
83  to  their  character  was  untrue,  the  judge  would  compel  their  pro- 
duction. 

§  128a.  The  whole  question  came  at  last  before  the  Qaeen's 
Bench  in  Reg.  v.  Boyes  (d),  where  the  dicta  in  Fisher  v.  Bonali' 
were  distinctly  overruled  by  an  unanimous  decision  of  that  conit 
That  was  an  information  filed  by  the  Attorney-General,  in  pursu- 
ance of  a  resolution  of  the  House  of  Commons,  for  bribery  at  an 
election  for  members  to  serve  in  Parliament ;  and  at  the  trial,  Mar- 
tin, fi.  held  that  a  witness  who  had  been  pardoned  for  his  sliait  in 
the  transaction  was  bound  to  answer  questions  concerning  it  On 
this  ruling  being  questioned  before  the  Court  in  Banc,  consisting  of 
Cockbum,  C.  J.,  Wightman,  Cipmpton,  and  Blackburn,  JJ.,  it  »aj 
argued  that  the  witness  was  in  jeopardy  by  being  compelled  to 
answer;  for  although  the  Crown  could  pardon  offences  as  regards 
itself,  the  witness  was  still  liable  to  an  impeachment  by  the  Hou« 
of  Commons,  against  which,  by  12  &  13  Will  3,  c.  2,  s.  3,  no  pardon 
of  the  Crown  could  be  pleaded.  After  time  taken  to  consider,  ttie 
following  judgment  was  delivered  by  Cockbum,  0.  J.,  in  the  name 
of  himself  and  the  other  members  of  the  court  "  It  was  contended 
that  a  bare  possibility  of  legal  peril  was  sufficient  to  entitle  a  vnt- 
ness  to  protection :  nay,  further,  that  the  witness  was  the  sole  judge 
as  to  whether  his  evidence  would  bring  him  into  danger  of  the  lair; 
and  that  the  statement  of  his  belief  to  that  effect,  if  not  manifestly 
made  mala  fide,  should  be  received  as  conclusive.  With  the  latter  of 
these  propositions  we  are  altogether  unable  to  concur.  Upon  a  review 
of  the  authorities,  we  are  clearly  of  opinion  that  the  view  of  the  la* 
propounded  by  Lord  Wensleydale,  in  Osbom  v.  The  I/)ndon  Dock 
Company  (e),  and  acted  upon  by  Vice-Chancellor  Stuart  in  Side- 
bottom  V.  Adkins  (/),  is  the  correct  one ;  and  that,  to  entitle  a  paitf 
called  as  a  witness  to  the  privilege  of  silence,  the  court  must  s«, 
from  the  circumstances  of  the  case  and  the  nature  of  the  evidence 
which  the  witness  is  called  to  give,  that  there  is  reasonable  ground 
to  apprehend  danger  to  the  witness  from  his  being  compelled  to 

{d)  1  B.  *  S.  811.  {«)  10  Exoh.  6SB,  701.  (/J  S  Jnr.,  N.  S.  til 
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answer.    We  indeed  quite  agree  that,  if  the  fact  of  the  witnese 
being  in  danger  be  once  made  to  appear,  great  latitude  should  be 
allowed  to  him  in  judging  for  himself  of  the  effect  of  any  particular 
question ;  there  being  no  doubt,  as  observed  by  Alderson,  B.,  in 
Osbom  V.  The  London  Dock  Company,  that  a  question  which  might 
appear  at  first  eight  a  veiy  innocent  one  might,  by  affording  a  link 
iu  a  chain  of  evidence,  become  the  means  of  bringing  home  an 
offeDce  to  the  party  answering.     Subject  to  this  reservation,  a  judge 
is,  in  our  opinion,  bound  to  insist  on  a  witness  answering,  unless  he 
is  satisfied  that  the  answer  will  tend  to  place  the  witness  in  peril 
Further  than  this,  we  are  of  opinion  that  the  danger  to  be  appre- 
hended must  be  real  and  appreciable,  with  reference  to  the  ordinary 
operation  of  law  in  the  ordinary  course  of  things,  —  not  a  danger  of 
aa  imaginary  and  unsubstantial  character,  having  reference  to  some 
eztraordinaiy  and  barely  possible  contingency,  so  improbable  that 
no  reasonable  man  would  suffer  it  to  influence  his  conduct     We 
think  that  a  merely  remote  and  naked  possibility,  out  of  the  ordi- 
nary course  of  the  law,  and  such  as  no  reasonable  man  would  be 
affected  by,  should  not  be  suffered  to  obstruct  the  administration 
of  justica     The  object  of  the  law  is  to  afford  to  a  party,  called 
upon  to  give  evidence  in  a  proceeding  inter  alios,  protection  against 
being  brought  by  means  of  his  own  evidence  within  the  penalties 
of  the  law.     But  it  would  be  to  convert  a  salutary  protection  into 
a  means  of  abuse,  if  it  were  to  be  held  that  a  mere  imaginary  possi- 
bility of  danger,  however  remote  and  improbable,  was  suflicient  to 
justify  the  withholding  of  evidence  essential  to  the  ends  of  justice. 
Now,  in  the  present  case,  no  one  seriously  supposes  that  the  witness 
runs  the  slightest  risk  of  an  impeachment  by  the  House  of  Commons, 
n  the  unhappUy  too  numerous 
I  the  attention  of  the  House  of 
far  as  we  are  aware,  has  ever 
,  such  a  proceeding  would  be 
I  would  be  simply  ridiculous ; 
ly  information  was  undertaken 
action  of  the  House  itself,  and 
ill  justice  to  treat  the  pardon 
ecution,  to  insure  the  evidence 
ibject  him  to  a  proceeding  by 
^refore,  that  the  witness  in  this 
view,  in  any,  the  slightest,  real 
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but  not  otherwise,  be  answered,  as  was  shown  by  R  v.  Castro  (the 
"  Tichbome  case  "),  where  a  witness  for  the  prosecution,  on  a  charge 
of  perjury,  was  compelled  to  admit  that  he  had  committed  adul- 
tery {Jc).    On  this  subject  three  points  should  be  borne  in  mind :  — 

1.  The  object  of  the  cross-examining  party  is,  in  general,  suffi- 
ciently attained  by  putting  the  question ;  for  the  silence  of  a  person, 
to  whom  in  his  hearing  a  crime  or  disgraceful  act  is  imputed,  is  in 
many  instances  tantamount  to  confession. 

2.  Cases  may  arise  where  the  judge,  in  the  exercise  of  his  dis- 
cretion, would  interpose  to  protect  the  witness  from  unnecessary 
and  unbecoming  annoyance,  e.  g.  in  answering  questions  respecting 
alleged  improprieties  of  conduct,  which  furnish  no  real  gi'ound  for 
assuming  that  a  witness  who  could  be  guilty  of  them  would  not  be 
a  man  of  veracity. 

3.  Where  a  witness  is  asked  a  question  which  tends  to  disgrace 
him,  and  answers  the  question,  the  cross-examiner  is  in  general 
bound  by  the  answer  so  given,  because  the  question  goes  only  to 
the  credit  of  the  witness,  which  is  a  collateral  matter,  and  to 
admit  evidence  to  contradict  him  would  be  to  raise  a  question  not 
relevant  to  the  issue  (/). 

§  131.  It  was  formerly  a  disputed  point,  whether  witnesses  were 
compellable  to  answer  questions,  the  answera  to  which  would  subject 
them  to  civil  proceedings  (m).  To  set  this  matter  at  rest,  the  46 
Geo.  3,  c.  37,  was  passed,  which,  after  reciting  the  existing  doubts  on 
tlie  subject,  proceeded  to  declare  and  enact,  that  "  a  witness  cannot 
by  law  refuse  to  answer  a  question  relevant  to  the  matter  in  issue, 
tlie  answering  of  which  has  no  tendency  to  accuse  himself,  or  to 
expose  him  to  penalty  or  forfeiture  of  any  nature  whatsoever  (n)^ 
by  reason  only,  or  on  the  sole  ground,  that  the  answering  of  such 
question  may  establish  or  tend  to  establish  that  he  owes  a  debt,  or 
15  otherwise  subject  to  a  civil  suit." 

(^)  See  Charge  of  Cockbum,  C.  J.,  in  (m)  2  Phill.  Ev.  492,  493,  10th  ed.; 

R. ».  Castro,  vol.  2,  p.  719,  published  in     Stark.  Er.  203,  204,  4th  ed. 
1^75;  Stephen  on  Evidence,  Article  129, 
an-l  note  xlvi. 

(0  S^  R.  «.  Holmes,  L.  Rep.,  1  C.  C. 
^■'* ;  R.  V.  Hodgson.  R.  &  R.  211  ;  R.  v, 
'  ""l^croft,  11  Cox,  C.  C.  410;  R.  v.  Clarke, 
2  Stirk.  241;  overruling  R.  v,  Robins,  2 
>lw).  &  R.  612, 


(n)  As  to  the  nature  and  extent  of  the 
forfeiture  spoken  of,  see  Pye  v.  Butter- 
field,  5  B.  &  S.  829,  and  the  cases  there 
referred  to. 


r      • 

■ 

1   '. 


1    I 


I 

1 


mSTBDHQlTS  OF  EVIDENCE. 


[BOOKE 


IKCOUFETEHCT  OF  WITMESSsa 


I^vnunptioii  is  fkror  of  himuii  tea-  132 

timuD^ 132 

DUtJDction  twtirecii  tbe  competency 

and  the  credibility  of  witaesaea    .  1S2 
lucompetencj  — 

Not  presumed 133 

How  ucerbtined 133 

Glonnds    on   which    witneaaei 

may  be  rejected  unheard  131 
AbuKs  of  the  principle  of 

incompetebcy  ....  131 

Knles  of  incompetency    .     .     .  137 

Incompetency  from  interest  .  137 

Incompetency  from  in&my    .  141 
A1temtion«  eSTected  by  6  b 

7  Vict,  c  85    .     .     .     .  H8 
EIxpedicDcy  of  rejecting  witneeaes  as 

incompetent Hi 

Grouniis  of  iDCompetency  ....  115 

1°.  Wont  of  andetitaodinK  .    .     .  146 

1.  Deficiency  of  intellect .     .     .  14S 

2.  Immaturity  of  inteltect  — 

Teatimony  of  cbUdren  .    .  151 

Old  law 162 

OradDal  changes  in  it .     .  153 

Uodern  law 154 

Examination  by  judce    .  ISd 

Declaratian  to  ueu  oraath  156 

Dpug  dectuutiona    .     .  157 

2°.  Want  of  religion 159 

1.  Want  of  religioiu  knowledge  .  160. 

2.  Want  of  religious  belief .     .    .  161 
8.  Befuaat  to  comply  with  leligions 

fomiH 166 

8°.  Intereat 167 

1.  Partiet  to  the  nilt .    .    .    .  168 
General  nile  of  the  old  law 

— not  competent  ,    .     .  188 

§  132.  As  the  leception  of,  and  credit  attached  to,  the  statementB 
of  witnesses  by  courts  of  justice,  rest  on  the  natural,  if  not  inatino' 
tive,  belief  which  is  fonod  to  exist  in  the  human  mind  (o)  in  ^' 
general  veracity  of  humao  testimony,  especially  when  guarded  by 
the  sanction  of  an  oath,  it  follows  that  all  testimony  delivered  tunler 
that  sanction,  and  perhaps  even  without  it,  ought  to  be  heaid  W 

(o)  iDtrod.  pt  1,  g  IS. 
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believed,  unless  special  reason  appears  for  doubfc  or  disbelief.  And 
here  arises  a  leading  distinction,  which  runs  through  the  judicial 
evidence  of  this  and  most  other  countries;  namely,  that  in  some 
iustan^s  the  special  reason  is  so  obvious,  that  the  law  deems  it 
safer  to  reject  the  testimony  of  the  witness  altogether;  while  in 
others  it  allows  the  witness  to  make  his  statement,  leavinir  its  truth 
to  be  estimated  by  the  tribunal  (p).  This  is  the  distinction  taken 
in  our  books  between  the  competency  and  the  credibility  of  wit- 
nesses. A  witness  is  said  to  be  incompetent  to  give  evidence,  when 
the  judge  is  bound  as  matter  of  law  to  reject  his  testimony,  either 
generally  or  on  some  particular  subject ;  in  all  other  cases  it  is  to 
be  received,  and  its  credibility  weighed  by  the  jury.  The  present 
chapter  will  be  confined  to  the  incompetency  of  witnesses. 

§  133.  Incompetency  in  a  witness  will  not  be  presumed.  It 
comes  in  the  shape  of  an  exception  or  objection  to  the  witness  ;  and 
if  the  facts  on  which  it  rests  are  disputed,  they  must,  like  all  other 
collateral  questions  of  fact  {q),  be  determined  by  the  judge  (r) ;  who, 
in  cases  of  doubt,  is  always  disposed  to  receive  the  witness,  and  let 
the  objection  go  to  his  credibility  rather  than  to  his  competency. 
In  many  cases  the  ground  of  incompetency  is  apparent  to  the  senses 
of  the  judge ;  as  where  a  witness  presents  himself  in  a  state  of 
intoxication  (s),  or  is  an  obvious  lunatic  (<),  or  is  of  such  tender 
years  that  the  judge  deems  a  preliminary  inquiry  into  his  religious 
knowledge  essential  (w),  and  the  like.  But  the  ordinary  mode  of 
ascertaining  whether  a  witness  is  competent,  is  by  examining  him 
on  what  is  called  the  voir  dire, —  i  e.  a  sort  of  preliminary  examina- 
tion by  the  judge,  in  which  the  witness  is  required  to  speak  the 
truth  with  respect  to  the  questions  put  to  him ;  when,  if  incom- 
petency appears  from  his  answers,  he  is  rejected  (rr),  and  even  if 
they  are  satisfactory,  the  judge  may  receive  evidence  to  contra- 
dict them,  or  establish  other  facts  showing  the  witness  to  be  incom- 


ip)  "Snmma  distinctio  et  ohservatio 
»^t,  testes  ant  prohiberi  penitus,  aiit  repro- 
^m  duntaxat.  Prohibentur,  qni  plane 
non  aiuiiuntur;  reprobantnr,  quibus  au- 
'litU  ali(^uid  objici  potest,  quo  minus  fidem 
TT^crt'antur."  Huberus,  Pral.  Jur.  Civ. 
lib.  22.  tit.  6.  n.  1.  See  1  Hale,  P.  C. 
635;  2  id.  276,  277. 

(?)  Rk.  1,  pt.  1,  §  82. 

[r]  Bartlett  t>.  Smith,  11  M.  &W.  483; 
^-  V.  Hill,  2  Den.  C.  C.  254. 


(s)  See  the  judgment  in  Mansell  v, 
R^g.,  1  Dearsl.  &  B.  405.  ''Ebrietaa  pro- 
baturex  aspcctu  illinsqni  asseritur  cbrius,'* 
&c.  Ma.sc.  de  Prob.  Concl.  679,  nn.  5  el 
seq, 

(t)  Infra, 

(n)  Infra. 

(x)  Yardley  v.  Arnold,  10  M.  &  W. 
141;  Jacobs  v,  Laybom,  11  M.  &  W.  685; 
Doe  d.  Norton  v,  Webster,  12  A.  &  E. 
442. 
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yync  j  .     Iz   armpgjips   22irp€n9  ^Ht  &e  iacci^xtencj  rf  a 

TTJiarta  a  :ii:t  iiA!':^-frei  anr>l  ifjs  ie  nas  sera  sworn,  and  \m 
^T.un-!.!-  :a  jr-.oeeLei  w:zi  a  -ainwifpntMe  way,  or  peiii^  cvea 
criacc  :i:  i.  iliise  .  3ii»i»sr  wljiia  iimiataiincea  (be  jadgc  ooght,  it 
jeftrLis.  j:  -irLa^  ziaz  -wzzhk^s  i  -f^-jiiiiiee  frioL  bi*  aocea.  md  tell  the  jury 
V.  zaj  m:  izi<nii>  c^:  .z  z.  I:  a;ibs  been  a:i  ako^ tbtf  akhoogh in 
r^r^^jir  :rier  t!:e  ^rarn  -t:i— m  :a  ^ie  n;'j'  it/v  picoedes  the  ci- 
xsi^zjjlzL.h  in  :Ii-rr£.  j-?c  wien.  x  ^iizii  ot  incocKpeieiieT  is  thus 
ineipez'i'rtilj  ■i-*»:«:'^^r»*i,  tjie  ;'i«i:^  miij  ?c-:p  tee  proceedings,  and 
tizszi^e  :c  iiti  "  -r  /i-f  vji  iiie  Tiew  of  jscstaxziiz^  tbe fact  a. 

§  IC4.  Tj.»i  '-^J  ZTzrLaiL*  zxl  wzLih.  zte  eviJ-in^re  of  a  witness  can 
wtii  azT  iTreinz.ze  cf  reasa  !»  rr^«ictaL  inilieazTL  aie  ledudUe  to 
5:.ir.^     L  T^^jz  bi  JLxa  :l«;c  liiai    derree   cf  mieTbect  wiiicii  would 


Clna-y*  *.  ^  n-s.  7  Ixm.  4il-  Vira.  a^  jmstsl     See  afa»  ^  resohitiao of 


I  /ia;7Jr''V7tf  T'-.^^rvm.  — Tb*  «cli*  penoBS  at  fitjuit  At^mJoBtd  as  witneBes  IR 
thf:&t  »  L.-*;  :aL  ie-i  r^. —  i.-  r*--'T.w  Cii^'Ttraii^.i^^ — Batszal  cr  sapcfindoced. 
EvTRs  r.  H-»'n:.!=,  7  wi-^a:.  4J3 :  Lcnxptane  t  KvntBd;  10  JokvL  383 ;  Botusn 
V,  Dua,  H  V:.  474.  >  L  •  Tli-is.  &  p«nca  bat  be  diaqvili^ed  aa  m  vitneas  by  taaca 
o:  «xtr«tTne  j-iTith,  il  ii  thrf  Tciniija  -rf  the  j^-i^  fce  b  tkarebr  prercnted  from  nnda- 
ftMXL  L'njrZj  m  1  :c£iit"jes:i:>i:«lT  insw^rj-z  zbrt  'vststioos  asked,  or  Rcollectuig  tbe  tnas- 
mciinn  to  whL-ih  *Ji-:h  --pfsctifis  r*Li>.  Fasi&zia  r.  Sose,  25  Ark.  9i  ;  Gsrter  t.  Sttte, 
<3  Ala.  51 :  P-^rL^  vl  MiXiir.  11  Weml  «^i  :  Coaa.  r.  Hotrhi— mi,  10  Mass.  22$; 
Scate  SL  Wcirti-^r,  tl  M^.  341,  347.  For  esses  wkere  yeoBg  ^xklreii  voe  hdd  cod- 
prtsnl  as  tela?  of  sof  ::''7:t  zi-fc::!!  acd  mi^rsl  cspamr,  see  Vmeatt  «.  State,  S  Hei^ 
12.>;  Co»n.  r.  Carer,  2  Bre'wi^  Pa.)  4'>4;  Dnper  r.  Dnpcr,  68  lU.  17;  KaAwefir. 
State,  11  In-i.  1&6:  i^iLrin^r  r.  Eel  :<zg;  23  Mimb.  4«3:  State  w.  Edvaida,  79  N.  C.  643; 
Warner  r.  S-ite,  25  Art  447:  DaTi-iion  ».  State,  3»  Tex.  IS :  State  w.  WUttiff,  21 
Me.  341  ;  Jr.kn«:Q  r.  State,  <1  Ga.  35  ;  Wade  i:  State,  50  A^  IM;  McGvife  v.  Pcop^ 
44  Mich.  2s6.  (2. )  So  one  sctfms^  from  iiMBtal  diame  or  ddnaioB  is  incompefeentt 
ti^  in  the  opiaion  of  die  ja<ij?,  the  'iiiease  or  dAuakm  is  sa^  as  seriously  to  aSkcl  tke 
erifience  of  the  vitcess  on  the  points,  relerant  to  tbe  tame,  vliidi  soch  endenoe  corers. 
Holcomb  V,  Holc-^mb,  2S  Conn.  177;  Coleman  r.  Com.,  25  Gratt.  8«5;  LiTingston*  f 
Kinsted,  10  Johnv  3^:2 ;  Kendall  v.  Maj,  10  AIL  59;  Campbril  v.  State,  S3  Ak  ^^ 
See  also  Sar^jach  r.  Jones.  20  Kans.  497,  500.  (3.)  So  of  intomatinn.  Stat«  f. 
Underwood,  6  lre.J.  96;  Goald  v.  Cravfoid,  2  Bair,  89;  Haitfofd  «l  Pklmer,  16  Mo*- 
143;  Gelbart  v.  Shindle,  15  S.  k  R.  235.    See  also  McDowell  e.  Pratoo,  26  Ga.  52S. 

{b. )  F'j-'iry  of  Law.  —  Of  the  onoe  complicated  and  sweeping  rules  lespectiiMic  ptfsoDi 
considered  incompetent  hy  poUcr  of  law,  there  are  hot  few  soniTals.  (10  '^^  ^ 
old  mle  making  a  person  adjudged  guilty  c^an  infamous  dime — treason,  feloDTt  ^ 
the  crimen  falsi  —  incompetent  aa  a  witness,  baa  been  largely  modified  both  br  sUtots 
and  jndicial  legislation.  See  Schnylkill  r.  Copier,  67  Pa.'  St.  386;  Brown  v.  Sate, 
18  Ob.  St.  496;  People  v.  Park,  41  X.  Y.  21;  Com.  ».  Keith,  8  Mete  531;  Stitef 
Howard,  19  Kana.  507.    Bot  COTTiction  of  such  crime  may  be  shown  to  affect  the 
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enable  hira  to  give  a  rational  account  of  the  matters  in  question. 
2.  That  he  cannot  or  will  not  guarantee  the  truth  of  his  statements 

CTf-dibility  of  the  witness.     Com.  v.  Gorham,  99  Mass.  420;  Donohiie  v.  People,  56 
N.  Y.  2o'8;  Dickinson  v,  Dustin,  21  Mich.  561;  Glenn  v.  Core,  42  Ind.  60.     (2.)  As 
to  how  far  an  atheist  is  incompetent  to  testify,  conf.  1  Greenl.  Ev.  §  368,  nn.  2  and  3; 
Cora.  r.  Burke,  16  Gray,  33;  Donkle  v.  Kohn,  44  Ga.  206.    At  common  law  an  atheist 
could  not  be  a  witness.     Smith  tJ.  Coffin,  18  Me,  157;  Norton  v.  Ladd,  4  N.  H.   444; 
Arnold  p.  Arnold,  13  Vt.  362;  Thurston  v,  Whitney,  2  Cush.  104;  People©.  McGarren, 
17  Wend.  460.     Bat  belief  in  9^  future  state  of  punishment  is,  it  seems,  not  necessary 
at  common  law.     It  is  considered  sufficient  if  the  witness  speuk  under  the  sanction  of 
antirii>ated  punishment  for  perjury  at  the  hands  of  some  superhuman  power.     That 
the  punishment  is  to  be  in  the  present  life  of  the  witness,  is  immaterial.     U.  S.  v.  Ken- 
netly,  3  McLean,  175;  Hunscom  v.  Hunscom,  15  Mass.  184  ;  People  v.  Matteson,  2 
Cowen,  433;  Brock  v.  Milligan,  10  Ohio,  121,  125  ;  Blair  v.  Seaver,  26  Pa.  St.  274. 
(3)  So  a  judge  before  whom  the  cause  is  tried  is  not,  it  seems,  competent  as  a  witness, 
if  he  be  the  »^  judge.     1  Greenl.  Ev.  §§  166,  249,  364  ;  Dabney  v.  Mitchell,  QQ  Ala. 
493;  Morss  t?.  Moras  11  Barb.  510;  Ross  tJ.  Buhler,  2  Martin,  N.  s.  312  ;  People  v. 
Miller,  2  Parker,  C.    R.  197.     But  an  attorney  may  be  a  witness.     Potter  v.  Ware, 
1  Cush.  519;  Follansbee  v.  Walker,  72  Pa.   St.   228;  Morgan  v.  Roberts,  38  111.  65; 
State  V.  Cook,  23  La.  An.  347  ;  Abbott  v.  Striblen,  6  Iowa,  191  ;  State  v.  Woodside,  9 
Irt-d.  496  ;  Morrow  ».  Parkman,  14  Ala.  769  ;  Grant's  Succession,  14  La.  An.  795.    See, 
however,  Quarles  v.  Waldron,  20  Ala.  217  ;  Carrington  v.  Holabird,  17  Conn.   530. 
(4.)  Hy  common  law  husband  and  wife  are  incompetent  in  each  other's  suits.     Dwelly 
tj.  Dwelly,  46  Me.  377  ;  Seargent  v.  Seward,  31  Vt.  509  ;  Pringle  v.  Pringle,  59  Pa.  St. 
2S1 ;  Rose  v.  Brown,  11  W.  Va.  122  ;  Taulman  r.  State,  37   Ind.   353  ;  Barclay  v. 
Waring,  58  Ga.  86  ;  Haerlc  v.  Kreihn,  65  Mo.  202.     The  necessity  of  the  case  has  in- 
tRKiuced  an  exception  in  cases  of  violence  committed  by  the  husband  on  the  wife.    Peo- 
ple t.  Fitzpatrick,  5  Parker,  C.  R,  26  ;  Com.  v.  Murphy,  4  All   491  ;  State  v.  Keill, 
6  Ala.  685.     It  is,  however,  essential  to  the  application  of  the  rule,  that  there  should 
be  a  valid  existing  marriage.     DivoU  v.  Leadbetter,  4  Pick.  220  ;  Flanagin  v.  State,  25 
Ark.  92 ;  People  v.  McCraney,  6  Parker,  C.  R.  49  ;  State  v.  Patterson,  2  Ired.  346  ; 
Fiiniey  v.  State,  3  Head,  544  ;  State  v.  Johnson,  12   Minn.  476.      But  see  Friel  v. 
Won^l,  1  Utah,  160.     As  to  how  far  a  husband  and  wife  can  crimijiaU  each  other, 

fiee  §  578,  n.  1  (d),  infra.  .  ,   ,        , 

(c.)  Mtresf..—K^  to  the  general  subject  of  incompetency  from  interest,  and  the  niles 
whi-h  at  present  obt^ain  in  this  country  with  regard  to  it,  conf.  Green  v.  United  Stjites, 
ft  Wall.  655;  HnbbelVs  case,  4  Ct.  Claims,  37;  Mobile  v.  Jones,  42  Ala.  630;  Giles  v. 
Wri-ht,  26  Ark  476-  Peoples.  McGungill,  41  Cal.  429;  Rust  v,  Shackleford,  47  Ga. 
63SrMitehin9on  v.  ('ross,  58  HI.  366;  Fitzgerald  v.  Cox,  39  Ind.  84;  Keech  r.  Cowles, 
31  Iowa,  259;  McKean  v,  Massey,  9  Kans.  600;  Downes  v.  Md.  R.  R.  Co.,  37  Md.  100; 
Rrwks  V.  Tarbcll,  103  Mass.  496  ;  Moulton  v.  Mason,  21  Mich.  364  ;  State  v.  Dee,  14 
Minn.  35 ;  Rcinhardt  v.  Evans,  48  Miss.  230 ;  Gavin  r.  Williams,  50  Mo.  206 ;  Ballou 
t.  Tilton,  52  N.  H.  605  ;  W^alker  v.  Hill,  21  N.  J.  Eq.  191;  Gilmer  v.  McVairy,  69 
N.  C.  335:  Hubbell  v.  Hubbell,  22  Oh.  St.  208  ;  McClelland  v.  West,  70  Pa.  St.  183  ; 
Hnerv  v.  Kinsler,  3  S.  C.  423  ;  Re  Foster,  44  Vt.  570;  Potter  r.  Menasha,  30  W^isc.  492. 
Tlie  iole  survival  of  the  numerous  exclusionary  rules  making  witnesses  incompetent  by 
rriLson  of  relationship  or  pecuniary  interest  may  be  said  to  l)c  the  rule  which  makes  a 
l%'nt.>p  (or  the  husband  or  wife  of  such  legatee)  incompetent  to  act  as  an  attesting  wit- 
ness to  tho  will  contiining  such  legacy.  Sparhawk  v.  Sparhawk,  10  Allen,  155;  Sulli- 
T^n  V.  Sullivan,  106  Mass.  474.  Competency  is  a  question  for  the  court.  State  v. 
Wliittier,  21  Me.  341;  Com.  v.  Burke,  16  Gray,  33;  Draper  v.  Draper,  68  111.  17;  Peter- 
wn  p.  State,  47  Ga.  524;  State  v.  Scanlan,  58  Mo.  204.  But  see  Hartford  Ins.  Co.  v, 
iWnolda,  36  Mich.  502. 
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by  the  miction  of  an  oath,  or  what  the  law  deems  ita  equivilent 
3^  That  he  has  been  guilty  of  some  crime  or  miscoodnct,  showing  him 
to  be  a  person  on  whose  vemcity  reliance  would  most  probabSf  be 
misplaced.  4  That  he  has  a  personal  interest  in  the  success  at 
defeat  of  one  oX  the  litigant  parties.  In  a  word,  his  rejection  sbouU 
be  based  on  the  reasonable  apprehension,  arising  from  knowo 
circumstances,  that  his  endence  may  mislead  the  tribonal  aod  so 
canse  misdecision.  But  various  classes  of  persona  weie  rejected  by 
the  civilians,  and  onr  old  lawyers,  on  a  veiy  different  groand,  y'a. 
that  the  giving  evidence  in  a  court  of  justice  is  a  right  or  piinle^ 
rather  than  a  duty ;  and  consequently  that  incompetency  to  give 
evidence  is  a  6t[ing  punishment  for  mattera  to  which  the  lav  t3 
desirous  of  attaching  a  stigma.  And  although  this  is  a  fallacious 
and  sboK-sightel  view,  even  when  tl>e  offence  stigmatized  is  a  grave 
violation  of  natural  or  manicipal  law,  the  ancient  practice  vent 
much  farther,  and  affixed  the  brand  of  incompetency  ouenoneoiu 
or  obnoxious  opinions  ;  thus  not  only  punishing  the  delinquent,  but 
often  inflioitng  ruin  on  the  plaintiff,  defendant,  prosecutor,  or  accased 
person,  whose  life,  property,  or  hontv  might  have  been  saved  hj  Uie 
evidence  of  the  rejected  witness,  whose  doctrines  he  might  never- 
theless ha\'e  held  in  due  abhorrence.  There  can  be  no  doubt  that 
this  mischievous  principle  was  borrowed  from  tbe  civil  law,  or,  lo 
speak  more  correctly,  from  those  forms  of  it  which  prevailed  in  tbe 
Lower  Empire  and  tbe  middle  ages  (/)•  Most  of  the  provisons  on 
the  immovliate  subject  are  to  he  found  in  Cod.  liht  1,  tit.  5;  according 
to  the  21st  constitution  of  which,  bearing  date  a.  d.  532,  heretics 
and  Jeira  were  not  in  general  allowed  to  bear  testiniMty  gainst 
orthodox  Christians.  Where  heretics  or  Jewa  were  parties,  the 
evidence  of  heretics  and  Jews  was  receivable,  the  Emperor  obsenii^ 
"Concedimos  digrws  litigatoribos  etiam  testes  intnjdacere";  as  it 
also  was  in  certain  other  cases  bom  necessity,  'ne  probolionani 
lacultas  angnstetur" ;  bat  the  testimony  of  P^ans,  Manicfaeans,  ani 
some  other  sects,  was  rejected  nnder  all  ciicumstances  (m).  Vei? 
similar  rules  were  acted  on  by  the  cancmists  (n).  In  f(mner  times 
in  this  country,  when  ecclesiastical  dogius  were  oifbrced  by  the 
secular  arm,  and  the  writ  ^4  ItarrtUo  ambHrendo  was  in  force,  the 
open  professtoa  of  infidelity  was  rare ;  aod  Jews  had  been  expelled 

t:^  Sw  BoBMtr,  Ttaita  in  Tnmtm,  (<t  ImmrtL  IhL  Jar.  Cte.  liK  S.  til. 

BlU4(a(f.  14.  f  19 :  AtL  Fkr.  Jul  CkM.  Ai«L4U; 

^K)  See  iBtMd.  pt.  ^  S  O.  Divgt.  IhL  Com.  Kb.  a.  tiL  >.  f  11 
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from  the  kingdom  in  the  reign  of  Edward  I.,  so  that  very  explicit 
information  on  this  subject  cannot  be  expected  from  our  early 
lawyers.  Sir  Edward  Coke,  indeed,  in  his  First  Institute,  lays  down 
broadly  that  an  infidel  cannot  be  a  witness  (o),  but  cites  no  authority. 
In  Calvin's  case  also  (p)  he  says,  "  All  infidels  are  in  law  jjerpetui 
inimid,  perpetual  enemies  (for  the  law  presumes  not  that  they  will 
be  converted,  that  being  remota  potentia,  a  remote  possibility),  for 
between  them,  as  with  the  devils,  whose  subjects  they  be,  and  the 
Christian,  there  is  perpetual  hostility,  and  can  be  no  peace."  For 
this  the  only  authorities  cited,  besides  one  of  those  passages  of 
Scripture  which  are  commonly  strained  for  similar  purposes,  are  the 
12  Hen.  VIII.  foL  4  a,  pi.  3,  and  the  Eegist.  Brev.  Orig.  282  b;  the 
former  of  which  is  a  mere  dictum  by  Brook,  J. ,  that  a  pagan  cannot 
maintain  an  action ;  and  the  latter  is  an  extract  from  a  writ  relative 
to  the  Knights  Hospitallers,  in  which  their  institntion  is  described 
as  founded  "  in  tuitionem  et  defensionem  universalis  et  sacrosanctae 
ecclesiie,  contra  Christi  et  Christianorum  inimicos."  In  another  of 
his  works  also  (q),  he  tells  us  that  the  passage  in  Bracton,  where  it 
is  stated  that  an  alien  born  cannot  be  a  witness,  must  be  intended 
of  an  alien  infidel.  Whether  Coke  did  not  overstate  the  bigotry  even 
of  his  own  time  may  be  questioned,  but  certain  it  is  that  within  half 
a  century  after  his  death  very  different  notions  had  arisen  ;  and  the 
whole  subject  will  be  best  understood  from  the  following  powerful 
expose  o(  the  fallacy  of  his  views  by  L.  C.  J.  Willes,  in  his  judgment 
in  Omichund  v.  Barker  (r).  "As  to  the  general  question, Lord  Coke 
has  resolved  it  in  the  negative,  Co.  Litt.  6  b,  that  an  infidel  cannot 
he  a  witness ;  and  it  is  plain  by  this  word  '  infidel '  he  meant  Jews 
as  well  as  heathens,  that  is,  all  who  did  not  believe  the  Christian 

religion But  tliis  notion,  though  advanced   by    so   great   a 

inan,  is,  I  think,  contrary  not  only  to  the  Scripture,  but  to  common 
Bense  and  common  humanity.  And  I  think  that  even  the  devils 
themselves,  whose  subjects  he  says  the  heathens  are,  cannot  have 
worse  principles ;  and  besides  tlie  irreligion  of  it,  it  is  a  most  impolitic 
notion,  and  would  at  once  destroy  all  that  trade  and  commerce  from 

which  this  nation  reaps  such  great  benefits I  have  dwelt 

tlie  longer  upon  this  saying  of  his,  because  I  think  it  is  the  only 
authority  that  can  be  met  with  to  support  this  general  assertion, 
that  an  infidel  cannot  be  a  witness.     For  though  it  may  be  founded 


»  I 


(^)  Co.  Litt  6  b. 
(i>)  7  Co.  17. 


(q)  4  Inst  279. 
(r)  Willes,  641. 
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upou  some  general  si 
old  books,  those  I  thi 
repeat  them ;  first,  bt 
next  place,  because  t] 
times,  when  we  cart 
religion,  and  consequ 
as  I  hope  will  nevei 
said  by  tiiat  great  die 
iJe  Laudibus,  cap.  2i 
evangelists,  he  is  s\. 
plainly  Iiad  not  the  ; 
To  this  assertion  of 
said),  I  will  oppose  t 
were  expelled  out  of 
from  Maiiox's  HiStor 
Selden,  vol.  2,  p.  1401 
John  and  Henry  HI., 
wise  to  be  upon  jurie 
that  they  were  sworn 
is  the  same  thing  (t). 
here,  almost  ever  siD< 
again  into  England ; 
tried  which  is  repor 
during  which  I  belie 
Jew  was  refused  to  b 
I  shall  likewise  oppof 

p.  279 The  laj 

Lord  Coke's,  as  exph 
4  Inst.  155.  -Fwdv 
mtUui  aiixilii,  may  1 
infidel  pagan ;  and  as 
question  will  arise,  w 
this  case  by  false  goc 
giving  worship  to  fali 
Publicola  to  Saint  Ai 
taketh  the  credit  of  h 

(»)  Selden'a  Works  by 
TOU.,  A.  D.  1729, 

(t)  See  in  further  illusl 
the   case  of  Cok.  Hagin, 
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but  good,  he  doth  not  joia  himself  to  that  sin  of  awearing  by  devils, 
but  is  partaker  with  those  lawful  leagues  wherein  the  other  keepeth 
his  faith  and  oath ;  but  if  a  Christian  should  anyways  induce  another 
to  swear  by  them,  he  would  grievously  sin.  But,  seeing  that  such 
deeds  are  warranted  by  the  word  of  God,  all  incidents  thereto  are 
permitted'  This  is  (I  think)  as  inconsistent  as  possible  with  his 
notion,  that  an  infidel  is  not  fide  dignua,  and  a  full  answer  to  what 
be  said  in  Calvin's  case  on  this  head ;  and  therefore  I  shall  leave 
him  here,  having  (as  I  think)  quite  destroyed  the  authority  of  his 
general  rule,  that  none  but  a  Christian  ought  to  be  admitted  as  a 
witness." 

§  135.  But  although  these  rational  and  enlightened  views  had 
gained  considerable  ground  during  the  seventeenth  and  the  early 
part  of  the  eighteenth  centuries  («),  they  cannot  be  said  to  have 
been  established  until  the  great  case  of  Omychund  (or  Omichund)  v. 
Barker  {x),  in  1744-5,  when  the  whole  matter  was  fairly  brought 
before  a  high  tribunal,  whose  deliberate  decision  forms  the  basis  of 
our  law  on  this  subject  In  that  case,  a  commission  to  esamiue 
witnesses  in  the  East  Indies  having  been  issued  by  the  Court  of 
Chancery,  the  Commissioners  certified  that  they  had  examined  sev- 

o™I  naronna  nmfeaainrr  t.lio  fjpntnn  ™liaifin,  whoSB  Bvidcnce    WaS    dc- 

ost  solemn  form  in  which 
witnesses  who  profess  that 
which  oaths  were  usually 
aurts  of  justice  erected  by 
t  of  its  importance.  Lord 
e  hearing  of  the  cause  by 
, ;  when,  on  its  being  pro- 
)f  one  of  those  persons,  the 
r  to  render  a  person  a  com- 
usual  way  upon  the  evan- 
jognized  no  other  form  of 
;ued  on  both  sides,  and  the 
idges  delivered  an  able  and 
wed  clearly  that  oaths  are 

lim  uid  he  holJing  op  bia  right 
Colt  r.  Dutton,  2  Sid.  S. 
.  Atk.  21.  There  is  a  very  short 
it  in  1  Wils.  64 ;  *Dd  the  Judgment 
u,  C.  J.  i«  given  «t  length  in  hu 
p.  538. 
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whftt  18  obvious  euougb  in  itself,  that  although  an  extended  prohibi- 
tion of  suspected  evidence  may  be  valuable  under  a  Bystem  where 
ftU  questions  of  law  and  fact  are  decided  by  a  single  judge,  it  is  mis- 
placed in  a  country  where  the  tribunal  has  the  aid  of  a  jury,  acting 
either  as  judges  of  fact,  as  at  the  present  day,  or  as  witnesses,  as  ia 
fonner  times  (a).    So  soon  therefore  as  the  modem  law  of  evidence 
began  to  assume  its  present  Ibrm,  —  L  e.  in  the  lattfir  half  of  the 
seventeenth  and  beginning  of  the  eighteenth  century,  —  the  atten- 
tion of  our  judges  and  lawyers  naturally  became  much  turned  to  this 
question  :  when  the  advancing  opinions  of  the  age,  the  then  fully- 
recognized  principle  that  the  jury  are  not  witnesses,  but  are  judges 
of  the  facts  in  dispute  (b),  and  the  hopelessness  of  attempting  to  rec- 
oncile the  chaos  of  decisions  as  to  the  incompetency  of  witnesses 
which  were  to  be  found  in  the  old  books,  showed  tlie  imperative  ne- 
cessity of  recasting  the  system.     We  have  already  seen  how  the  law 
respecting  oaths  was  settled  by  the  case  of  Omychuud  v.  Barker,  ia 
1745  (c)  ;  and  with  respect  to  another  very  important  branch  of  the 
subject,  —  the  incompetency  of  witnesses  on  ttie  ground  of  interest, 
—  the  Court  of  Queen's  Bench  in  Lord  Kenyon's  time  laid  down  as 
a  clear  and  certain  rule  for  the  future,  that,  in  order  to  render  a  wit- 
ness incompetent  on  that  ground,  it  must  appear  either  that  he  was 
directly  interested  in  the  event  of  the  suit ;  or  that  he  could  avail 
himself  of  the  verdict  in  the  cause,  so  as  to  give  it  in  evidence  on 
some  future  occasion  in  support  of  his  own  claim  (d). 
§  138.  This  rule  having  become  pure  matter  of  legfd  history,  it 
i  cases  iHnstrative  of  its  ex- 
the  books.     It  will  be  suf- 
i.     First,  the  rule  drew  a 
uestioii,  and  an  interest  in 
I  witness's  bias  on  the  sub- 
ing  some  benefit  from  the 
no  objection  to  his  compe- 
ts  event.     Thus,  if  two  ac- 
)r  the  same  assault,  in  the 
ipetent  witness,  because  he 
the  same  reason,  in  Bent  v. 

fT,  7  T.  R.  so.     6m  bUo  R.  v. 
4  East,   G72  ;  Mid  Doe  d.  Lord 
m  tr.  TyUr,  0  Biogh.  S90. 
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ker,  where  an  action  was  brought  against  an  underwriter  on  i 
licy  of  insurance,  another  underwriter  oa  the  same  policy  was  beH 
competent  witness  for  the  defendant  (e).  Again,  the  interest,  l« 
qualify,  must  have  been  a.  certain  interest,  and  a  legal  existing 
«rest.  If  it  existed  merely  in  the  imagination,  or  belief,  or  eipe& 
ion  of  the  witness,  he  was  not  incompetent,  however  strongly  the 
jection  might  he  urged  against  his  credibility  (/).  But,  no  mater 
w  small  and  inconsiderable  the  amount  of  the  l^al  interest  might 

the  witness  was  incompetent  {g).  Where,  however,  a  witness  was 
competent  on  the  ground  of  interest,  the  incompetency  might  te 
noved  by  a  release  from  liability ;  and  such  releases  were  very 
nmou  in  practice. 

§  139.  As  the  law  of  evidence  continued  to  improve,  the  subject 
interested  witnesses  continued  to  attract  more  and  more  attentioa 
e  rule  laid  down  in  Bent  v.  Baker,  and  the  other  cases  which  iiare 
;n  cited,  was  indeed  well  defined,  and  on  the  whole  as  good  asaoT 
it  could  be  devised  on  such  a  subject ;  but  the  inconsistency  of  iis 
plication,  and  its  inefficiency  even  in  its  professed  object  of  ob- 
ning  unsuspected  evidence,  were  obvious.  It  is  impossible  to  cal- 
late,  by  any  rule  laid  down  a  priori,  the  influence  which  interea 
a  given  cause,  or  in  the  event  of  a  given  suit,  will  esercise  on 
i  mind  of  a  given  individual  On  some  minds,  a  very  slight  io- 
est  would  act  sufBciently  to  induce  perjury  ;  on  others,  very  great 
erests  would  be  powerless.  Again,  it  being  equally  impossible  to 
set  the  numberless  ways  in  which  parties  may  be,  directly  or  iu- 
ectly,  interested  in  a  particular  event,  the  rule  of  exclusion  wi3 
tricted  to  the  case  of  legal  interest  in  the  event  of  the  snit ;  tlie 
isequencQ  of  which  was,  that  parties  were  often  competent  lo 
■e  evidence,  who  were  swayed  by  the  strongest  moral  interests  to 
rvert  the  truth.  Thus  the  heir  apparent  to  an  estate,  however 
ge,  was  a  competent  witness  for  his  ancestor  in  possession  on  an 
ctment  brought  by  a  stranger  claiming  the  property ;  while,  in  an 
ctment  against  a  tenant  for  life,  a  remainderman  who  had  a  legal 
erest  to  the  amount  of  the  smallest  coin  in  the  realm  was  not 
npetent  to  give  evidence  for  the  defendant  (A).  We  have  already 
nded  to  the  cases  of  separate  actions  against  several  persons  for 
I  same  assault,  and  of  an  action  against  one  of  several  underwrit- 

(t).    And  though  last,  not  least,  —  in  the  very  teeth  of  the  mai- 

\e)  Bent  t>.  Baker,  3  T.  R.  27.  [h)  Id.  61  el  jk;. 

[/)  Fh.  &  Am.  Ev.  81.  (i)  Supra,  {  138. 

'SI)  Id.  n. 
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ims, "  Nemo  in  propria  causa  testis  esse  debet "  (A:),  and  "  Eepellitur  a 
Sacramento  infamis  "  (/),  —  there  was  not,  nor  is  there  now,  any  rule 
of  law  to  prevent  a  man  who  is  indicted,  even  for  a  capital  offence, 
from  being  convicted  on  the  unsupported  evidence  of  a  person  who 
avows  himself  an  accomplice  in  his  crime  (m) ;  who  is  taken  out  of 
jail  to  bear  testimony  against  his  alleged  companion ;  who  gives 
that  testimony  under  an  implied  promise  of  pardon  ;  and  who,  being 
liable  on  his  own  confession  to  be  punished  if  the  government  should 
be  dissatisfied  with  his  conduct  in  this  respect,  may  be  said  to  be 
giving  evidence  with  a  rope  round  his  neck,  and  to  be  thus  influ- 
enced by  the  strongest  of  all  earthly  motives  to  procure  the  condem- 
nation of  the  accused  In  a  word,  it  became  manifest  at  length 
that  interest  should  be  an  objection  to  the  credit,  not  to  the  compe- 
tency, of  a  witness ;  but  the  law  and  practice  were  too  firmly  settled 
to  be  altered  without  the  aid  of  the  legislature. 

§  140.  Without  stopping  to  refer  to  various  statutes,  passed  from 
time  to  time,  by  which  interested  parties  and  witnesses  were  ren- 
dered competent  in  particular  cases,  we  shall  proceed  to  the  first  gen- 
eral enactment  on  the  subject,  the  3  &  4  Will.  4,  c.  42,  ss.  26  and  27, 
which  enacted,  that  if  a  witness  should  be  objected  to  as  incompe- 
tent, on  the  ground  that  the  verdict  or  judgment  in  the  action  in 
which  it  was  proposed  to  examine  him  would  be  admissible  in  evi- 
dence for  or  against  him,  such  witness  should  nevertheless  be  exam- 
ined ;  but  a  verdict  or  judgment  in  that  action,  in  favor  of  the  party 
on  whose  behalf  he  should  have  been  examined,  should  not  be  admis- 
sible in  evidence  for  him  or  any  one  claiming  under  him,  nor  should 
a  verdict  or  judgment  against  the  party  on  whose  behalf  he  should 
have  been  examined  be  admissible  in  evidence  against  him  or  any 
one  claiming  under  him  ;  and  that  the  name  of  every  witness  ob- 
jected to  as  incompetent  on  the  above  ground  should  be  indorsed  on 
the  record  or  document  on  which  the  trial  should  be  had,  together 
with  the  name  of  the  party  on  whose  behalf  he  was  examined,  and 
entered  on  the  record  of  the  judgment;  and  such  indorsement  or 
entry  should  be  sufficient  evidence  that  such  witness  was  examined, 
iu  any  subsequent  proceeding  in  which  the  verdict  or  judgment 
should  be  offered  in  evidence. 

(*)  1  Blackst,  Coram.  443  ;  8  id.  871.  R.  «.  Dnrliam,  Id.   478 ;  R.  v.  Jones,  2 

(0  Co.  Litt.  158  a  ;  Willes.  667.  Campb.  132  ;  28  How.  St.  Tr.  487,  488;  31 

M  B.  V.  Boyes,  1  B.  &  S.  311,  320  ;  id.  815 ;   R.  v.  Hastings,  7  C.  &  P.  162  ; 

R.  ».  Stubbs,  1  Bearsl.  555 ;  R.  v,  Att-  R.  v.  Wilkes,   Id.  273  ;    R.   v,  Sheehan, 

wood,  1  Leach,  C.  L.  464,  and  466,  note  ;  Jebb,  Cr.  C.  54. 
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and  the  like  (s).    Still  every  crime  involving  falsehood  or  fraud  had 
not  this  effect 

§  142.  In  all  cases  the  incompetency  was  created,  not  by  the  con- 
viction, for  that  might  have  been  quashed  on  motion  in  arrest  of  judg- 
ment (Q,  but  by  the  judgment  of  the  court  pronounced  against  the 
offender,  and  which  must  have  been  proved  in  the  usual  way  (u), — 
the  maxim  being  *'  ex  delicto  non  ex  supplicio  emergit  infamia  "  (x). 
Incompetency  on  the  ground  of  infamy  was  removable  of  course  by 
reversal  of  the  judgment,  and,  in  general,  by  pardon  (y),  by  having 
undeigone  the  punishment  awarded  for  the  offence,  (z) 

§  143.  Such  'was  the  state  of  the  law  on  this  subject  at  the  time 
of  the  passing  of  the  6  &  7  Vict  c.  85,  whereby  —  after  reciting  that 
the  inquiry  after  truth  in  courts  of  justice  was  often  obstructed  by 
incapacities  created  by  the  then  existing  law,  and  it  was  desirable 
that  full  information  as  to  the  facts  in  issue,  both  in  criminal  and  in 
civil  cases,  should  be  laid  before  the  persons  appointed  to  decide  upon 
them,  and  that  such  persons  should  exercise  their  judgment  on  the 
credit  of  the  witnesses  adduced,  and  on  the  truth  of  their  testimony 
— it  was  enacted  as  follows :  "No  person  offered  as  a  witness  shall 
hereafter  be  excluded  by  reason  of  incapacity  from  crime  or  interest 
from  giving  evidence,  either  in  person  or  by  deposition,  according  to 
the  practice  of  the  court,  on  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question  or  on  any  inquiry  arising  in  any  suit,  action,  or 
proceeding,  civil  or  criminal,  in  any  court,  or  before  any  judge,  jury, 
sheriff,  coroner,  magistrate,  officer,  or  person  having,  by  law  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence  ; 
but  every  person  so  offered  may  and  shall  be  admitted  to  give  evi- 
dence on  oath,  or  solemn  affirmation  in  those  cases  wherein  affirma- 
tion is  by  law  receivable,  notwithstanding  that  such  person  may  or 
shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of 
the  trial  of  any  issue,  matter,  question,  or  injury  [?  inquiry]  (a),  or  of 
the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness,  and 
notwithstanding  that  such  person  offered  as  a  witness  may  have  been 
previously  convicted  of  any  crime  or  offence  :  provided  that  this  act 
shall  not  render  competent  any  party  to  any  suit,  action,  or  proceed- 
ing individually  named  in  the  record,  or  any  lessor  of  the  plaintiff,  or 

(t)  Ph.  &  Am.  Ev.  17.  (y)  §  HI. 

(0  Id.  20.  (2)  Peiidockd.MacldDderv.  Mackinder, 

(tt)  Id.  19,  20.  Willes,  665. 

(z)  Ph.  I(  Am.  Ev.  18.  (a)  Sia 
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tenant  of  premises  sought  to  be  recoverei 
or  other  pei'son  ia  whose  right  any  defe 
cognizance,  or  any  person  in  whose  imn 
any  action  may  be  brought  or  defended 
the  husband  or  wife  of  such  persons  re 
two  other  provisos,  namely,  that  the  'W 
c.  26,  should  not  be  affected  by  the  stt 
equity  a  defendant  might  be  examined 
the  plaintiff  or  of  any  co-defendant,  sav: 
interest  which  such  defendant  so  to  be  < 
matters,  or  in  any  of  the  mattere  in  quef 
be  deemed  a  just  exception  to  the  testi 
should  only  be  considered  as  affecting  o 
of  such  defendant  as  a  witness.  The  ft 
SOS  is  repealed,  so  far  as  relates  to  pai 
the  14  &  15  Vict.  c.  99,  a.  1 ;  and  with  i 
wives  by  16  &  17  Vict.  c.  83,  s.  4  (b). 

§  144.  Not  only  is  the  inclination  of 
givers  in  favor  of  receiving  the  evidei 
value  to  be  estimated  by  the  jury,  but 
from  our  jurisprudence  the  title  "Inco 
been  strongly  and  ably  advocated,  as  w 
ately  defended  (c).  For  reasons  stated 
work  (d),  it  seems  that,  for  general  purp 
incompetency  ought  t^  be  confined  to  / 
guished  from  casual  evidence ;  and  the 
inclined  to  this  view.'  While,  on  the  o 
ished  the  rules  rejecting  casual  witnesse 
the  other,  interjKised  with  regulations 
pieces  of  preappointed  evidence  to  be 
way.  Thus,  the  6  &  7  Vict,  a  85  —  whi 
all  objections  to  competency  on  tlie  grou 
and  of  infamy  in  all  —  contains  an  expi 
it  shall  repeal  the  Wills  Act,  7  Will.  4  . 
explained  by  15  &  16  Vict.  c.  24)  all  w 
attested  by  two  or  more  witneaaes ;  and 


(t)  Sw  those  Btatatea,   Sg   174, 
ififra. 


180, 
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that  if  a  will  contains  any  beneficial  devise,  legacy,  gift,  &c.  to  an 
attesting  witness,  it  shall  be  void,  in  order  that  he  may  be  competent 
to  prove  the  execution  of  the  wilL  And  the  32  &  33  Vict.  c.  62,  s.  24, 
requires  that  all  cognovits,  and  warrants  of  attorney  to  confess  judg- 
ment, shall  be  subscribed  by  an  attorney,  acting  on  behalf  of  the 
party  by  whom  they  are  executed,  and  expressly  named  by  him. 

§  145.  We  now  proceed  to  consider  more  in  detail  the  three 
grounds  of  incompetency  which  still  exist  in  our  law;  namely, 
1^  Incompetency  from  want  of  reason  and  understanding ;  2°.  In- 
competency from  want  of  religion ;  and  3°.  Incompetency  from 
interest 

§  146.  V,  Incompetency  from  want  of  reason  and  understanding. 
The  causes  of  this  incompetency  are  twofold;  —  Deficiency  of  intel- 
lect, and  ImTnatuHiy  of  intellect  The  objection  on  the  first  of  these 
grounds  rarely  presents  itself  to  the  competency  of  a  witness ;  and 
if  the  defect  appears  in  the  course  of  his  examination,  it  is  usually 
made  matter  of  comment  to  the  jury. 

§  147.  Our  books  lay  down  generally  that  persons  of  "  non-sane 
memory,"  and  who  have  not  the  use  of  reason,  are  excluded  from  giv- 
ing evidence  («);  but  they  are  not  quite  agreed  as  to  the  reason  of  this, 
— some  basing  it  on  the  ground  that  such  persons  are  insensible  to 
the  obligation  of  an  oath  (/)  ;  while  others,  with  more  justice,  say  it 
is  because  all  persons  who  are  examined  as  witnesses  must  be  fully 
possessed  of  their  understanding,  —  that  is,  of  such  an  understand- 
ing as  enables  them  to  retain  in  memory  the  events  of  which  they 
have  been  witnesses,  and  gives  them  a  knowledge  of  right  and 
wrong  (if).  Probably  both  reasons  have  had  their  influence  (A). 
According  to  the  Roman  law,  "  Furiosus  absentis  loco  est "  {%), 

§  148.  But  who  are  thus  excluded  ?  What  is  the  extent  of  the 
rule  ?  A  man  of  "  non-sane  memory  "  is  defined  by  Littleton,  "  qui 
non  est  compos  mentis  "  {k).  This  is  corroborated  by  Sir  K  Coke  in 
his  Commentary  (/),  who  adds,  "  Many  times,  as  here  it  appeareth, 
the  latin  word  explaineth  the  true  sense,  and  (Littleton)  calleth 
him  not  aniens,  demens,  furiosus,  lunaticuSy  fatutts,  stultuSy  or  the  like, 
for  non  compos  mentis  is  most  sure  and  legal"     He  then  goes  on, 

(t)  Com.  Dig.  Tertmoigne,  A.  1 ;  Co.  (A)  Ph.  &  Am.  Ev.  4. 

Litt  6  b ;  Ph.  A  Am.  Ev.  4  ;  Pcake,  Ev.  (0  Dig.  lib.  50,  tit  17,  L  124,  f  1. 

122,  5th  ed.  See  also  4  Co.  125  b,  126  a. 

(/)  IGrecnL  Ev.  §366,  7th  ed.;  Tayl.  {k)  Litt.  sect  406. 

Ev.  S  1247.  (0  Co.  Litt  246  b. 

{3)  Peake'a  Ev.  122,  6th  ed. 
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Thetber  the  evidence  of  a  monomaniac,  L  e.  a  person  insane  on  only 
one  subject,  can  be  received  on  matters  not  connected  witb  his  de- 
losion,  remained  unsettled  until  recently.     And  some  text  writers 
thought  it  the  safest  rule  to  exclude  the  testimony  of  such  persons, 
it  being  impossible  to  calculate  with  accuracy  the  extent  and  infiu- 
ence  of  such  a  state  of  mind  (u).     Thie  would  be  hard  measure.     A 
monomaniac  may  perfectly  uttdetstand  the  nature  and  obligation  of 
an  oath ;  his  general  intellect  may  equal  or  surpass  that  of  his  inter- 
rogators ;  and  indeed  he  seems  much  in  the  condition  of  a  lunatic 
who  is  in  a  perpetual  lucid  state  on  all  subjects  save  ona    A  medi- 
cal man,  eminent  in  the  treatment  of  the  insane,  deposed  in  our 
presence,  in  a  court  of  justice,  that,  while  he  was  physician  to  a  large 
lunatic  establishment,  some  alterations  were  required  in  the  build- 
ing, and  that  the  best  plans  for  the  purpose,  and  those  which  were 
altimately  adopted,  were  sent  in  by  one  of  the  insane  patients.     In 
Bay's  Medical  Jurisprudence  of  Insanity  (v),  a  case  is  mentioned, 
which  was  tried  before  the  Supreme  Court  for  the  county  of  Lincoln 
witness  was  produced 
evidence  on  all  points, 
piled  apostle.'   And  on 
for  a  haheaa  corpus  ad 
n  confined  as  a  lunatic, 
J  he  is  not  a  dangerous 
brought  up,  the  haheaa 

St  by  the  case  of  R  v. 
Appeal.  The  accused, 
lylum,  was  indicted  for 

his  care.  At  the  trial 
entral  Criminal  Court, 
itness  of  the  name  of 
in  the  same  ward  with 
sides  in  order  to  found 

A  witness  stated  that 
lad  a  number  of  spirits 
hat  that  was  his  only 
I  that  he  was  rational 
[me  added,  that  he  was 
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qaite  capable  of  giving  va  acco 
before  bis  eyes.  DoneUy  was 
was  examined  by  the  priBOiu 
aware  that  I  have  a  spirit,  u: 
mine;  I  must  inquire,  —  I  can 
Those  ascend  from  my  stomac 
ears;  I  do  not  know  how  mai 
by  the  palpitation  of  the  nerves 
my  body  and  round  my  head ; 
ticularly  at  night  That  spirit 
religion  from  my  childhood, 
after  my  death,  those  that  beli 
Satan  lives  after  my  death,  so  < 
this  kind,  he  added,  "  They  spf 
speaking  to  me ;  they  are  not  a 
speaking  to  me  now;  but  I  < 
blood ;  they  can  go  in  and  go 
cannot  I  go  to  the  grave,  th 
have  a  gift  difTerent  from  my  f{ 
After  death  my  spirit  will  ascei 
I  can  prove  purgatory.  I  am  s 
fields,  Chelsea  chapel,  and  mt 
believe  purgatory ;  I  was  taugh 
I  know  what  it  is  to  take  an 
my  infancy  when  it  is  lawful  I 
own  or  our  neighbor's  good  rei 
it  in  justifying  his  neighbor  o 
ability  evades  while  I  am  spi 
head.  When  I  swear,  I  appea 
breaking  a  lawful  oath  or  tak 
will  go  to  hell  for  all  eternity 
report,  gave  a  perfectly  connect 
action  which  he  reported  him 
some  doubt  as  to  the  day  of  thi 
cross-examination  said; "  These 
day  night,  and  I  think  it  was 
"  Is  what  you  have  UM  us  wl 
recollect  without  the  spirits?' 
me  in  speaking  of  the  date :  1 1 
me  it  was  Christmas  Eve,  —  T 
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ocular  witDesB  "  &c.    The  court  received  his  endence,  reserving  the 
question  of  his  competency  for  the  Conrt  of  Criminal  Appeal.     The 
acoased  having  been  convicted,  the  case  was  argued  before  Lord 
Campbell,  C.  J.,  Coleridge  and   Talfourd,  JJ.,  and  Alderson  and 
Flatty  BE ;  when  the  counsel  for  the  prisoner  coutended,  that 
Donelly  was  non  compos  menlit,  but  was  a  lunatic  within  the  legal 
definition  of  that  term ;  and  that,  aa  soon  as  any  unsoundness  of 
mind  is  manifested  in  a  witness,  he  ought  to  be  rejected  as  incom* 
petent,  citing,  inter  al..  Com.  Dig.  Testmoigne,  A.  1.     The  court, 
however,  without  hearing  counsel  on  the  other  side,  unanimously 
upheld  the  conviction.     Lord  Campbell,  in  delivering  his  judgment, 
said :  "  The  question  is  important;  and  has  not  yet  been  solemnly 
decided  after  ai^ument.     But  I  hare  no  doubt  that  the  rule  was 
properly  laid  down  by  Parke,  B.,  in  the  case  that  was  tried  before 
him,  and  that  it  is  for  the  judge  to  say,  whether  the  insane  person 
has  the  sense  of  religion  in  his  mind,  and  whether  he  understands 
the  nature  and  sanction  of  an  oath ;  and  then  the  jury  are  to  decide 
on  the  credibihty  and  weight  of  his  evidenca     As  to  the  authorities 
that  have  been  cited,  tiie  question  is,  in  what  sense  the  term  lum 
compos  was  there  used.     A  man  may,  in  one  sense,  be  non  compos, 
and  yet  be  aware  of  the  nature  and  sanction  of  an  oath.     In  the 
— .: — 1__  ,...- .  1,-r —  .u-  — j.^  J  think  that  the  judge  was  right 
ould  have  certainly  done  so  myself, 
any  particular  delusion,  commonly 
1  inadmissible.    This  would  be  ex- 
tsea  in  the  proof  either  of  guilt  or 
serious  difficulties  in  the  manage- 
therefore,  of  opinion  that  the  judge 
e  the  competency,  and  the  jury  the 
I,  the  insane  person  may  be  cross- 
X)  prove  circumstances  which  might 
it,  in  the  absence  of  such  proof,  he 
the  jury  must  attach  what  weight 
Talfourd,  J.  observing,  "  It  would 
ons  were  hield  to  exclude  a  witness- 
it  of  mankind  have  had  particular 
ided,  "  The  rule  which  has  been 
led  the  testimony  of  Socrates,  for  he 
him  "  (y). 
''•ring,  S  Uoo.  P.  C.  C.  841. 
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physiDlogiste  have  shown,  that  madness  is  aot  an  infliction  sent 
direct  from  Heaven,  but  a  bodily  disease,  which  may  oftea  be  com- 
pletely cured ;  and  that  there  are  maoy  inferior  forms  of  diseased  or 
disordered  mind  and  imi^ination,  which  iufluence  the  conduct  of 
persons  who  are,  in  other  respects,  perfectly  capable  of  taking  care 
of  themselves  and  transacting  the  ordinary  business  of  life  (c). 
Some  even  go  so  far  as  to  assert  that  there  exists  a  form  of  the 
disease,  to  which  they  have  given  the  name  of  "  moral  insanity,"  in 
which  no  delusion  of  any  kind  exists ;  but  the  patient's  moral  char- 
acter is  revolutionized,  and  he  is  hurried  against  his  will,  by  some 
uncontrollable  impulse,  into  the  commission  of  acts  of  violence  and 
crime  (d).  Although  this  state  of  mind  is  not  recognized  in  our 
jurisprudence,  and  its  existence  as  matter  of  fact  is  extremely  ques- 
tionable, still  the  above  discoveries  show  how  arbitrary  and  imper- 
fect any  line,  drawn  by  law,  on  such  a  subject  as  the  present,  must 
necessarily  be ;  and  as  an  eminent  modern  writer  well  expresses  it, 
"  The  subtile  and  shifting  transformations  of  wild  passion  into  mani- 
acal disease,  the  returns  of  the  maniac  to  the  scarcely  more  healthy 
state  of  stupid  anger,  and  the  character  to  be  given  to  acts  done  by 
Mm  when  near  the  varying  frontier  which  separates  lunacy  from 
malignity,  are  matters  which  have  defied  all  the  sagacity  and  ex- 
perience of  the  world  "  («). 

le  evidence  of  children.  Immatu- 
Dund  of  incompetency,  as  much  as 
ivation  of  intellect.  But  there  is 
ti  this  subject,  namely,  that,  while 
iciently  developed  to  enable  him  to 
it  he  has  seen  or  heard,  he  may  be 
id  obligation  of  an  oath,  but  even 
h ;  and  although,  in  the  case  of  an 
■eligious  education  may  have  been 
ion,  it  would  be  idle  to  look  for 

disease,  which,  either  in  >  partial  or  t«ni- 
poraiy  manner,  bear  a  strong  re»«mb1iince 
to  insanity.  Tbrae  are  Ike  ileliriam  ot 
Sever,  hypochondriasis,  hallucination,  epi- 
lepsy, nostalgia,  delirium  treniena,  Jtc. 

Id}  Beck'a  Mod.  Juriap.  436,  477,  7th 
td.  ;  Dr.  F.  Winslow,  in  the  papers  of  the 
Juridical  Society,  voL  1,  p.  6S5,  &C. 

(«)  Sir  J.  Mackintosh's  Hist  Engl.  voL 

3,  p.  sa. 
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but  that,  ooder  seven,  there  ia  (whether  rightly  or  not)  a  prcBmmp- 
iiojuris  et  dejure  that  he  cannot  have  a  mischievous  discretion  (J). 

§  153.   Sir  Edward  Coke  in  hia  First  Institute  (k)  states  broadly 
tliat  a  person  "not  of  discretion"  cannot  be  a  witness;  and  in 
another  part  of  the  same  work  (l),  he  defines  the  age  of  discretion  to 
be  fourteen  years.    More  than  half  a  century  later.  Sir  Matthew 
Hale  in  his   Pleas  of  the   Crown  (m)  lays   down  the  law  thus : 
"li^ularly  an  infant  under  fourteen  years  is  not  to  be  examined 
upon  his  oath  as  a  witness ;  but  yet  the  condition  of  his  person,  aa 
if  he  be  intelligent,  or  the  nature  of  the  fact,  may  allow  an  examina- 
tion of  one  under  that  age ;  as  in  case  of  witchcraft,  an  iniant  of 
nine  years  old  has  been  allowed  a  witness  against  his  own  mother. 
And  the  Uke  may  be  in  a  rape  of  one  under  ten  years,  upon  the  stat 
of  18  Eliz.  c.  6.    And  the  like  hath  been  done  in  case  of  buggery  upon 
a  boy,  upoa  the  stat.  25  Hen.  8,  c.  6.    And  surely  in  some  cases  one 
under  the  age  of  fourteen  years,  if  otherwise  of  a  competent  discre- 
tion, may  be  a  witness  in  case  of  treason."    In  another  place,  how- 
ever (»),  after  telling  us  that  instances  have  been  given  of  very 
young  witnesses  sworn  in  capital  causes,  viz.  one  of  nine  years  old, 
he  adds,  "  Yet  such  very  young  people  under  twelve  years  old  I  have 
not  known  examined  upon  oath,  but  sometimes  the  court  for  their 
information  have  heard  their  testimony  without  oath,  which  possi- 
bly being  fortified  with  concurrent  evidences,  may  be  of  some 
weight,  as  in  cases  of  rape,  bu^ery,  witchcraft,  and  such  crimes, 
which  are  practised  upon  children."    In  the  case  of  Young  v.  Slaugh- 
terford  (o).  T.  T.  1709,  which  was  an  appeal  of  murder,  tried  at  bar, 
under  twelve  years  of  age  might  be 
V  the  danger  of  an  oath ;  and,  that 
,t  in  R  V.  Travers  (p),  at  the  Kiog- 
eh  was  an  indictment  for  a  rape  on 
years,  L.  C.  B.  Gilbert  rejected  the 
irisoner  was  acquitted.     A  fresh  in- 
isault  with  intent  to  ravish,  which 
i.    The  child  had  in  the  mean  time 
its  evidence  being  objected  to,  on 

(m)  1   Rftle,   P.  C.  802 ;  lea  &L»  Id. 
,     634  )  and  2  id.  279. 

(n)  2  HalB,  P.  C.  283,  281 
(a)  11  Mod.  228. 
{p)  1  Stn.  700. 
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the  ground  that  a  child  six  or  seven  years  old  ought,  for  the  pnipoMi 
of  teatimony,  to  be  considered  in  the  same  light  aa  a  lanatic  or  mid- 
man,  the  counsel  for  the  prosecution  cited  a  case  at  the  Old  Baiky, 
in  1698,  where  C.  B.  Ward  admitted  the  evidence  of  a  child  noiki 
ten,  which  had  been  examined  aa  to  the  nature  of  an  oath,  and  bad 
given  a  reasonable  account  of  it  The  Lord  Chief  Justice,  boweveri 
rejected  the  evidence,  and  cited  the  case  of  one  Stevard,  who  tu 
tried  at  the  Old  Bailey  in  1704,  for  rapes  on  two  children;  in  tiie 
first  of  which  the  child  was  ten  years  old,  and  yet  she  waa  not 
admitted  aa  a  witness,  until  other  evidence  had  been  given  which 
tended  strongly  to  show  the  guilt  of  the  defendant,  and  until  the 
child  herself  had  given  a  good  account  of  the  nature  of  an  oath. 
The  second  child  was  between  aix  and  seven  years  old ;  and  it  was 
unanimously  agreed  that  one  so  young  could  not  be  admitted  to  be 
an  evidence ;  and  on'  that  ground  her  testimony  was  rejected  Bat 
although  L.  C.  B.  Gilbert  rejected  the  evidence  of  the  child,  in  the 
first  case  of  R.  v.  Travers,  it  was  probably  on  the  ground  she  was 
ignorant  of  the  nature  of  an  oath,  or  deficient  in  natural  intelligence; 
for  in  his  Treatise  on  Evidence  (j)  he  lays  down  the  rule  thos: 
"  Children  under  the  age  of  fourteen  are  not  regularly  admitted  as 
witnesses,  and  yet  at  twelve  they  are  obliged  to  swear  alle^auce  m 
the  Leet.  There  is  no  time  fixed  wherein  they  are  to  be  excluded 
from  evidence ;  but  the  reason  and  sense  of  their  evidence  is  to 
appear  from  the  c^ueations  propounded  to  them,  and  their  answers 
to  them."  And,  lastly,  during  the  argument  in  the  tsse  of  Omy- 
chund  V.  Barker  (r),  in  1744,  we  find  L  C.  J.  Lee  informing  counsel, 
who  was  relying  on  the  langiu^  of  Sir  Matthew  Hale  in  one  of  ^e 
passages  above  referred  to,  that  it  had  been  determined  at  the  Old 
Bailey,  upon  mature  consideration,  that  a  child  should  not  be  ad- 
mitted as  an  evidence  without  oath;  and  L.  C.  B.  Parker  added, 
that  it  was  so  ruled  at  Kingston  Assizes  before  Lord  Baymond. 

§  154.  Through  all  this  inconsistency  and  confusion  we  can  trace 
two  principles  working  their  way.  1.  That,  if  the  testimony  of  aa 
infant  of  tender  years  is  to  be  received  at  all,  it  ought  to  be  received 
from  the  infant  itself,  and  not  through  a  statement  helped  out  by 
somebody  else.  2.  That  a  witness  being  an  infant  of  tender  yean, 
is  no  ground  for  relaxing  the  rule,  "In  judicio  non  creditur  uisi 
juratis "  («).    At  length,  in  1779,  both  these  principles  received  » 

(j)  Gilb.  Et.  144,  4th  ed.  (j)  Cro.  On.  8*. 

(r)  1  Atk.  29. 
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Bolemn  judicial  recognition  in  R  v.  Brasier  (f),  vhicb  is  the  leading 
case  on  the  Eubject.  The  prisoner  waa  indicted  for  an  assault  with 
intent  to  commit  a  rape,  on  an  infant  under  the  age  of  seven  years, 
who  was  not  examined  as  a  witness ;  and  the  chief  evidence  for  the 
prosecution  was  the  account  she  bod  given  of  the  transaction  to  two 
other  persons.  The  prisoner  having  been  convicted,  the  case  was 
considered  by  the  judges,  who  decided  that  the  conviction  was 
wrong.  They  held  unanimously,  that  "  no  testimony  whatever  can 
be  l^ally  received  except  upon  oath ;  and  that  an  infant,  though 
under  the  age  of  seven  years,  may  be  sworn  in  a  criminal  prosecu- 
tion, provided  sucb  infant  appears,  on  strict  examination  by  the 
court,  to  possess  a  sufficient  knowledge  of  the  nature  and  conse- 
quences of  an  oath ;  for  there  is  no  precise  or  fixed  rule,  as  to  the 
time  within  which  infants  are  excluded  from  giving  evidence ;  but 
their  admissibility  depends  upon  the  sense  and  reason  they  enter- 
tain of  the  danger  and  impiety  of  falsehood,  which  is  to  be  collected 
from  their  answers  to  questions  propounded  to  them  by  the  court ; 
but  if  they  are  found  incompetent  to  take  an  oath,  their  testimony 
cannot  be  received." 

§  155.  Brasier's  case  settled  the  modern  law  and  practice,  rela- 
tive, to  the  admissibility  of  the  testimony  of  children.  As,  in  the 
criminal  law,  "  Malitia  supplet  setatem  "  (u),  so  here  the  maxim  of 
the  canonists  was  followed,  "  Prudentia  supplet  letatem  "  (x) ;  —  the 
rule  having  been  thus  stated  by  Alderson,  B. :  "  It  certainly  is  not 

1.™  *!,„(.  „  „».;ij  „„-i„-  „ *  \^  examined  as  a  witness.    If 

lination,  a  judge  would  allow 
since  the  32  &  33  Vict.  c.  68, 
to  render  children  of  tender 
y  should  be  swom,  or  be  able 
n  of  an  oath,  yet  —  inasmuch 
inadmissible,  if  they  appeared 
sen  truth  and  falsehood  (j)  — 
in  Brasier's  case,  that  their 

Ml  with  him.    £.  V.  PoncU,  1  Leach's 

rn  Law,  110. 

i)  D;.   lOJ  b ;    I  Hale.   P.  C.  SS  ;  i 

kst.  Comm.  23,  and  212. 

r)  LaiiMl.  Iiut.  Jut.  Con.  lib.  2,  tit, 

i6. 

/)  R.  v.  PerkinB,  2  Hoo.  C.  C.  139. 

:)  See  mpra,  g  148,  note  (;). 
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admiasibility  still  depends  on  "  the  seiu 
t)f  the  danger  and  impiety  of  falsefaoc 
from  their  answers  to  questions  propou 
Whether  the  child's  evidence  is  admiss 
son  "  "  of  the  danger  and  impiety  of  fa 
special  instruction,  given  to  the  child  ' 
be  not  the  result  of  the  child's  geaeral 
made  matter  of  queation.  In  E.  v.  Wi 
dictment  for  murder,  a  female  child  of  i 
a  witness.  It  appeared  that,  up  to  thi 
child  liad  never  heard  of  God,  or  of  a 
punishmenta,  had  never  prayed,  and  dii 
oath ;  since  that  time,  she  had  been  vi 
■who  had  given  her  some  instruction  as 
of  an  oath ;  but  she  gave  a  very  confi 
says  the  report,  "  no  intelligence  as  to 
Her  testimony  was  objected  to,  on  the  i 
cient  that  a  witness  should  understand  t 
from  information  communicated,  a  clerg; 
to  instruct  a  witness  on  that  subject,  t 
to  be  examined  on  the  trial  And,  the 
having  cited  II.  v.  Wade,  1  Moo.  C.  C.  8( 
be  satisfied  that  this  child  feels  the  hi 
from  the  general  course  of  her  religioi 
the  oath  upou  the  conscience  of  the  chJl 
feelings  of  a  permanent  nature,  and  m 
confined  to  t)ie  nature  of  an  oath,  recen 
the  purposes  of  this  trial ;  and  as  it  a 
happening  of  the  circu  Instances  to  wl 
speak,  she  had  had  no  religious  educati 
heard  of  a  future  state,  and  now  has  ni 
subject,  I  think  that  I  must  reject  her 
there  can  be  no  doubt  of  the  correctness 
case,  nor  that  the  circumstance,  that  th 
in  the  nature  of  an  oath  after  the  oETen 
one  for  the  judge  to  consider,  when  ca 
capacity  to  be  sworn ;  the  dogma,  — if,  i 
to  lay  it  down,  —  that  the  child  was  ii 
because  her  sense  of  the  binding  obliga 
(b)  7  cap.  821 
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lesult  of  her  general  religious  education,  ivas  at  variance  with  other 
authorities  (h),  and  is  indefensible  on  principle. 

§  156.  When  s  material  witness  in  a  criminal  case  is  an  infant 
of  tender  years  (c),  the  practice  has  been  for  the  judge  to  examine 
him,  with  the  view  of  ascertaining  whether  he  is  aware  of  the  nature 
and  obligation  of  an  oath,  and  the  consequences  of  perjury.  And  if 
it  is  ascertained  before  the  trial,  that  a  material  witness  is  of  tender 
years  and  devoid  of  religious  knowledge,  the  court  will,  in  its  dis- 
cretion, postpone  the  trial,  and  direct  that  he  shall  in  the  mean  time 
receive  due  instruction  on  the  subject  {d}.  But  in  a  recent  case, 
where  a  father  was  charged  with  violating  his  daughter,  aged  twelve, 
AMerson,  B.  refused  to  postpone  the  trial  for  the  purpose  of  her 
being  taught  the  nature  of  an  oath ;  stating  that  all  the  judges  were 
of  opinion  that  it  was  an  iocorrect  proceeding ;  that  it  was  like  pre- 
paring or  getting  up  a  witness  for  a  particular  purpose,  and  on  that 
ground  was  very  objectionable  (e).  If  this  be  correctly  repoited, 
uot  only  is  it  at  variance  with  a  series  of  previous  authorities  (f), 
but,  as  is  remarked  in  the  text  work  where  the  case  is  found,  "  By 
the  strict  application  of  this  rule,  a  parent,  by  neglecting  his  moral 
daty  as  to  the  education  of  his  child,  may  thus  obtain  an  immunity 
for  the  commission  of  a  heinous  crime  "  (17). 

It  is  well  pointed  out  in  Note  xl.  to  Mr.  Justice  Stephen's  Digest 
of  the  Law  of  Evidence,  that  "  the  practice  of  insisting  on  a  child's 
ate  for  lying,  as  a  condition  of 
Is  to  scenes  little  calculated  to 
for  the  administration  of  jus- 
8  want  of  religious  belief  in  a 
"A  witness,"  he  lays  down 
ri  the  opinion  of  the  judge,  be 
lase  affecting  his  mind,  or  any 
jcollecting  the  matter  on  which 
he  questions  put  to  him,  from 

igioDS  knonledge  even  or  an  adnit,  if  it 
ip*(!t»  him  to  be  deficient.  Sea  infra. 
(rf)  Stark.  Et.  117.  4lh  ed.  ;  1  Pbill. 
.  9,  lOtb  ed.;  Tsyl.  Et.  1247;  I  Leacb, 
L.  130,  note  (o)  ;  R.  0.  NitbolM,  2  Car. 
K.  246  ;  R.  r,  Baylisa,  4  Coi,  Cr.  Ct 

(()  1  Pbai.  Et.  10, 10th  ed. 

(/)  See  mpra,  note  {d). 

(^}  1  Fbill.  Et.  10,  note  (3),  10th  ed. 
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to  put  in  evidence  a  statement  made  to  her  mother  by  the  child, 
shortly  before  her  death,  at  a  time  when  she  thought  she  was  dying, 
as  to  the  manner  in  which  she  had  been  treated  by  the  prisoners. 
Park,  J.  (with  the  concurrence  of  Parke,  B.)  rejected  the  statement, 
saying,  "  As  this  child  was  but  four  years  old,  it  is  quite  impossible 
that  she,  however  precocious  her  mind,  could  have  had  that  idea  of 
a  future  state  which  is  necessary  to  make  such  a  declaration  admis- 
sible  Indeed,  I  think  that  from  her  age  wx  must  take  it  that 

she  could  not  possibly  have  had  any  idea  of  that  kind."  But  with- 
out in  the  least  questioning  the  propriety  of  the  decision  in  this 
case,  we  may  well  doubt  whether  the  above  dictum  can  be  sup- 
ported. There  certainly  is  no  prcesumptio  jnris  et  de  Jure  on  this 
subject;  and,  however  unlikely  it  may  be  that  a  child  of  four 
years  old  should  have  clear  ideas  respecting  religion  and  divine 
punishment  for  falsehood,  yet,  if  that  fact  were  shown  affirma- 
tively, its  dying  declarations  ought  to  be  received.  In  R  v,  Per- 
kins (k),  it  was  held  by  the  judges  on  a  point  reserved,  that  the 
dying  declarations  of  a  child  ten  years  old  were  receivable  under 
such  circumstances.  But  the  question  still  remains.  At  what  age 
is  the  presumption  of  the  absence  of  intelligence,  and  of  ignorance 
on  religious  subjects,  to  cease,  so  as  to  render  this  affirmative  proof 
unnecessary  ?  Analogy  points  to  fourteen  years,  but  judicial  decis- 
ions are  silent. 

§  158.  As  to  the  eflFect  of  the  evidence  of  children  when  received. 
*'  Independently  of  the  sanction  of  an  oath,"  says  a  text  work  (/), 
"  the  testimony  of  children  after  they  have  been  subjected  to  cross- 
examination  is  often  entitled  to  as  much  credit  as  that  of  grown 
persons ;  and  what  is  wanted  in  the  perfection  of  the  intellectual 
faculties  is  sometimes  more  than  compensated  by  the  absence  ot 
motives  to  deceive.^  It  is  clear  that  a  person  may  be  legally  con- 
victed upon  such  evidence,  alone  and  unsupported ;  and  whether  the 
account  of  the  child  requires  to  be  corroborated  in  any  part,  or  to 
what  extent,  is  a  question  exclusively  for  the  jury,  to  be  determined 


:  I 


(it)  2  Moo.  C.  C.  135. 


(Z)  Ph.  &  Am.  Ev.  7. 


1  « 


To  tbem  (children)  it  is  a  matter  of  interest  to  pay  particalar  attention  to  the 
prr^cwe  words  which  people  utter  in  their  presence.  They  are  usually  passive  recipients 
of  other  persons'  ideas  and  expressions  ;  whereas  a  grown  person,  when  he  hears  a  state- 
ment, is  apt  to  content  himself  with  the  suhstance  of  it,  and  to  modify  it  in  his  own 
mind,  an«i  may  be  afterwards  unable  to  trace  back  his  ideas  to  the  original  impressions." 
Amos,  Great  Oyer  of  Foisoniiig,  277* 
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where  we  took  occasion  to  show  the  injustice  and  absurdity  of  the 
old  practice  of  inflicting  incompetency  as  a  punishment  for  erroneous 
opiuions,  or  even  for  misconduct  not  likely  to  affect  the  veracity  of 
the  witness.  The  history  of  our  law  on  this  subject  was  there  traced, 
—  the  gradual  establishment  of  the  great  and  sound  principles,  that 
courts  of  justice  are  not  schools  of  theology ;  that  the  object  of  the 
law  in  requiring  an  oath  is  to  get  at  the  truth  relative  to  the 
matters  in  dispute  by  obtaining  a  hold  on  the  conscience  of  the  wit- 
ness ;  and  consequently  that  every  person  ought  to  be  admitted  to 
give  evidence  who  believes  in  a  Divine  Being,  the  avenger  of  false- 
hood and  perjury  among  men,  and  who  consents  to  invoke  by  some 
binding  ceremony  the  attestation  of  that  Power  to  the  truth  of  his 
deposition.  But  how  is  the  state  of  mind  of  the  proposed  witness 
on  these  subject-s  to  be  ascertained  ?  It  is  clear  that  disbelief  in  the 
existence  and  moral  government  of  God  is  not  to  be  presumed  (5). 
If  such  disbelief  exist,  this  is  a  psychological  fact,  and  is  conse- 
quently incapable  of  proof  except  by  the  avowal  of  the  party  him- 
self, or  the  presumption  arising  from  circumstances  (t).  According 
to  most  of  our  text  writers  and  the  usual  practice,  the  proper  and 
regular  mode  of  procedure  is  by  examining  the  party  himself  («)  ;^ 
while  some  authorities  go  so  far  as  to  assert  that  this  is  the  only 
mode  (r).  Professor  Christian,  on  the  other  hand,  informs  us,  that  he 
"heard  a  learned  judge  declare  at  nisi prius  that  the  judges  had  re- 
solved not  to  permit  adult  witnesses  to  be  interrogated  respecting 
their  belief  of  the  Deity  and  a  future  state  "  {x) ;  and  he  adds,  that 
"  it  is  probably  more  conducive  to  the  course  of  justice  that  this 
should  be  presumed  till  the  contrary  is  proved.  And  the  most  reli- 
gious witness  may  be  scandalized  by  the  imputation  which  the  very 
question  conveys.*'  This  last  is  a  strange  argument ;  for  the  most 
respectable  witness  may  be  scandalized  by  questions  imputing  to 
him  any  possible  form  of  crime,  and  yet  such  questions  may  be  and 


1    . 
I    • 

i  ; 


(0  6  Co.  76  a;  1  GreenL  Ev.  §§  42  and    White,  1  Leacb,  C.  L.  430 ;  R.  v.  Scrva, 


370,  7th  e4. 

(0  Tntrod.  pt.  1,  §  12. 

(u)  Ph.  k  M.  Ev.  12;  Rose.  Crim.  Ev. 


2  Car.  &  E.  56;  see  also  1  &  2  Vict.  c. 
105. 

(v)  Ph.  &  Am.  Ev.  12;  Rose.  Crim.  Ev. 


127,  4th  ed.;  The  Queen's  case,  2  B.  &  B.     127,  4th  ed. 

2S4;   R.  V,  Taylor,  1   Peake,  11;   R.  v.  {x)  3  Christ  Blackst.  869,  note  14. 

1  Scott  r.  Hooper,  14  Vt.  635;  Harrel  v.  State,!  Head,  (Tenn.)  125;  U.  S.  r. 
White.  5  Cranch,  C.  C.  38,  ace.  State  v.  Townsend,  2  Harr.  (Del.)  543  ;  Smith  v, 
<"of!in,  6  Shep.  157;  Jackson  v,  Gridley,  18  Johns.  98;  Com.  v,  Burke,  82  Mass.  33; 
Wakefield  p.  Ross,  5  Mason,  16,  19,  aw^ra. 
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c.  32,  and  periiapa  nlao  at  common  law ;  and  it  is  an  eatablished 
principle  that  no  man  is  bound  to  criminate  himself  (c). 

§  162.  The  ordinary  fona  of  s'wearing  in  English  coorte  of 
commoD  law  is  well  known.  The  witness,  holding  the  New  Testa- 
ment (d)  in  bis  bore  right  hand,  is  addressed  by  the  ofBcer  of  the 
court  in  a  form  which  varies  according  to  the  nature  of  the  pro- 


In  criminal  cases,  when  the  accused  is  in  custody,  it  runs  thus :  — 

"The  eridence  that  you  shall  give  to  the  couri^  and  jury,  sworn 

between  our  sovereign  lady  the  Queen  and  the  prisoner  at  the  bar, 

sball  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth :  So 

help  you  God." 

When  the  accused  is  not  in  custody,- the  form  is  the  same,  except 
that  he  is  then  described  as  "  the  defendant" 
In  civil  cases  it  is : — 

"  The  evidence  that  you  shall  give  to  the  court  and  jury,  touching 
the  matters  in  question,  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth :  So  help  you  God." 
The  witness  then  kisses  the  book. 

But  if  a  witness  allows  himself  to  be  sworn  in  either  of  these 
forms,  or  in  any  other  form,  without  objecting,  he  is  liable  to  be 
indicted  for  perjury  if  his  testimony  prove  false  (e).' 

§  163.  Kumerous  instances  are  to  be  found  in  our  books  of  the 

application  of  the  principle,  that  witnesses  are  to  be  sworn  in  that 

form  which  they  consider  binding  on  their  consciences.    Members 

"  "     "'  '     •  "     ■'     '  '  -^        ]  others  {g),  who  object  to  kissing  or 

tarn  by  lifting  up  the  hand  while  it 

nd,  Roman  Catholics  are  (or  at  least 

ent  vrith  a  cross  delineated  on  the 

le  Pentateuch,  keeping  on  their  hats, 

hanged  from  "  So  help  you  God,"  to 

(e)  Belli  V.  Hotn,  S  B.  &  B.  23S;  1  & 
t    2  Tict.  e.  105. 

1         (/)  Hee  e.  Bdd,  1  Peake,  2S. 
t  (jr)  CoU«.  Dntlon,  2  8id.  «;  Mildrone's 

B  case,  1  Leach,  C.  L.  412;  Walker's  cue, 
1    Id.  49S. 

(A)  UacNally,  Ev.  97. 

Eeene,  !S  Me.  83;  Dow  v.  Birica,  11  Hnmph. 
kiin.  V.  Bazzell,  16  Pick.  ICS,  lC7i  SUte  V. 
lller,  17  CaL  806,  812,  ace. 
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instance,  the  sacrifice  of  an  animal,  which  was  often  resorted  to  in 
ancient,  and  occasionally  even  in  modern  times  {p) ;  or  the  swearer 
placing  his  hand  under  the  thigh  of  the  person  by  whom  the  oath  is 
administered,  as  was  the  custom  of  patriarchal  times  {q) ;  has  not 
been  settled  by  authority.  The  great  question  in  all  such  cases 
would  be,  whether  the  ceremony  suggested  was  malum  in  se,  and 
the  scruples  of  the  witness  against  being  sworn  in  any  other  way 
were  expressed  bona  fide;  or  whether  they  were  affected  merely 
with  the  view  of  evading  the  obligation  of  an  oath,  or  turning  the 
administration  of  justice  into  ridicule. 

§  165.  Atheism,  and  other  forms  of  infidelity  which  deny  all 
exercise  of  divine  power  in  rewarding  truth  and  punishing  false- 
hood, remained  nn touched  by  Omychund  r.  Barker  and  the  above 
decisions,  and  continued  to  be  recognized  as  grounds  of  incompe- 
tency (r).  But  it  was  gravely  questioned  whether  this  state  of  the 
law  ought  to  be  maintained,  at  least  so  far  as  casual  evidence  was 
concerned.  Was  it  wise  to  leave  it  in  the  power  of  every  man 
whose  breast  was  the  repository,  perhaps  the  sole  repository,  of  evi- 
dence affecting  the  lives  and  fortunes  of  his  fellow-citizens,  to  stifle 
that  evidence  by  pretending  to  hold  erroneous  views  on  the  subject 
of  rehgion  ?  And  even  supposing  the  atheism,  epicureanism,  &c., 
to  be  ever  so  unfeigned  and  genuine,  was  it  not  more  properly  an 
ohjection  to  the  credit  than  to  the  competency  of  the  witness  ?  for 
it  amounted  simply  to  this,  that  out  of  four  sanctions  of  truth  one 
had  no  influence  on  his  mind  (s).  The  only  case,  as  had  been  well 
observed,  in  which  "  Cacotheism,"  or  bad  religion,  was  a  legitimate 
ground  for  the  exclusion  of  testimony,  was  where  a  man  belonged 
to  a  religion  the  god  of  which  ordained  perjury  {t)  ;  and  the  fanatic 
whose  creed  allowed  mendacity  in  private,  and  false  swearing  in 
public  (w),  was  more  dangerous  in  the  witness-box  than  any  form  of 


( v)  ^<5e  Gen.  xr.  0  el  ifq.;  Grotiiis  de 
.^nr.  WW.  ac  Pac.  lib.  2,  c.  13.  §  10;  Liv. 
lib.  1,  c.  24.  It  is  said  that  in  the  island 
of  Hong  Kong,  even  since  it  caine  into  the 
possej^sion  of  the  British,  part  of  the  cere- 
mony of  swearing  a  Chinese  witness  con- 
•si^^Hl  in  the  cutting  off  the  head  of  a  live 
'''^'k  or  live  fowl.  Bemcastle's  Voyage  to 
( biua,  vol.  2,  p.  39. 

(7)  Genesis,  eh.  xxiv.  ver.  2;  ch.  xlvii 
Tf;r  29. 

(r)  See  Maden  v.  Catanach,  7  H.  &  K. 

300. 


(«)  5  Benth.  Jud.  Ev.  125,  126.  See 
also  In  trod.  pt.  1,  §§  16  ei  seq.y  and  pt.  2, 
§55. 

(/)  See  Benth.  Jud.  Ev.  bk.  9,  pt.  3, 
.  ch.  5,  8.  2. 

{u)  **  Of  all  the  religious  codes  known, 
the  Hindoo  is  the  only  one  by  which,  in 
the  very  text  of  it,  if  correctly  reported,  a 
license  is  in  any  instance  expressly  given 
to  false  testimony,  delivered  on  a  judicial 

occasion,  or  for  a  judicial  purpose 

Cases,  some  extra-judicial,  some  judicial, 
and  upon  the  whole  in  considerable  variety 
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f.  Even  Atheism,  B3  was  jnfllj 
rea  a  man  to  sense,  to  phibsopli;, 
ition :  all  which  may  be  guMeato 
'eligion  were  not ;  but  aupeistiuaii 
n  absolute  monarchj  in  the  miDdi 
bave  been  urged  fonuerly  in  ivrni 
■emed.  inconsistent  to  retain  it  it 
^ict  c.  22,  had  allowed  the  ncep- 
e  unsworn  testimony  of  the  iwni' 
civilized  races,  who  are  descriked 

not  is  immaterial  to  oui  preseut 
vledge  of  God  and  of  any  religiom 
e  law  OD  this  subject  bad  been 

of  some  of  the  United  Suiea  of 
eligious  belief  was  treated  as  u 
lompetency,  of  a  witness  (y).  Asd 

hood ia allowable.'"  Bentb.  Jul  Et. •d 
],  pp.  2S5,  236.  See  alio  ToL  S,  ^  IM- 
We  hsTB  verified  hia  Teferelicc  fn  Itmt 
eitraoidinii;  itatemeDta.  The  abon  [•>■ 
aagea  will  be  Toaiid  la  the  tran^tjin  if 
Pootet,  ck  S,  a.  B,  in  Halheds  Code  U 
Geotoo  LawB.  See  further  on  thi>  nt^ 
ject,  Ooodeve,  Erid.  114,  lU:  iml  lb 
Ordinance*  of  Mean,  ch,  8,  f  U2.  "•"»■ 
lated  by  Sir  William  Jonea.  The  tone 
orders  of  Iriah,  althou^jh  timoroo*  of  tik- 
iiig  even  true  oaths  in  gmeral,  cunnwalj 
cousider  peijnry  to  save  *  crimiMl  &«» 
capital  piiniahment,  either  aa  ne  crim  >t 
all,  or  at  most  a  peccadaio.  To  these  in- 
stances may  be  added  the  principle,  lud 
down  by  Maacaidns,  relative  to  wnfemnni 
to  clei^ymeD,  who,  not  satisfied  with  in- 
tending that  SQch  conreaaioiu  oii^l  ta  I* 
inviolable,  goes  on  to  aay  that,  if  ^e  pfie^ 
be  examined  aa  a  witness  to  prove  what 
was  stated  to  him  in  confesuMi,  "potRt 
dicere  te  nihil  tein,  ex  eo  quod  iUod,  qniid 
scit,  scit  nt  Dens,  et  at  Detu  odd  ptodn- 
oitnr  in  testeiu,  aed  ut  homo,  et  tanqaam 
homo  ignorat  illiid,  aaper  quo  prodaeilar. 
Uascaidua  d«  Prob.  QutnL  G,  NS.  SO. 
Bl;  1  Greeul.  £t.  3  217,  7th  ed. 

(«)  Baron'a  EaMy  on  SupentitioB. 

{y)  Appleton,  Evid.,  Ap^  ns,  S'l. 
278. 
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as  we  shall  see  presently,  our  own  legislature  has  at  length  adopted 
these  views  (z). 

§  166.  The  third  ground  remains  to  be  noticed,  namely,  the  refusal 
by  the  person  called  as  a  witness  to  comply  with  religious  forms,  — 
in  other  words,  to  guarantee  the  truth  of  his  testimony  by  the  sanc- 
tion of  an  oath  in  any  shapa  A  perverse  refusal  to  be  sworn  was 
treated  as  a  contempt  of  court;  but  great  difficulty  had  arisen  in 
modem  times,  from  the  circumstance  that  several  sects  of  Christians, 
and  individual  members  of  other  sects,  entertained  conscientious 
objections  to  the  use  of  oaths ;  relying  on  the  command  in  the  New 
Testament,  "  Swear  not  at  all "  (a),  and  not  accepting  the  explana- 
tion given  by  the  Church  of  England,  that  this  command  applies  to 
"vain  and  rash  swearing"  only  (h).  In  some  instances  the  legisla- 
ture, satisfied  that  these  scruples  were  bona  fide,  judiciously  gave 
way  to  them,  and  interposed  for  the  relief  of  the  parties,  by  substi- 
tuting for  an  oath  a  solemn  affirmation  or  declaration,  rendering, 
however,  a  false  affirmation  or  declaration  punishable  as  perjury. 
The  statutes  on  this  subject  extended  to  Quakers  (c),  Moravians  {d), 
and  Separatists  {e) ;  as  also  to  persons  W'ho  had  been  Quakers  or 
Moravians,  but,  having  ceased  to  be  such,  still  continued  to  object 
conscientiously  to  taking  oaths  (/).  The  difference  in  the  forms 
of  affirmation  given  by  these  statutes  is  singular.  In  the  case  of 
Quakers  and  Moravians  it  runs  thus :  — 

"  I  A-  B.  being  one  of  the  people  called  Quakers  [or  one  of  the 
persuasion  of  the  people  called  Quakers,  or  of  the  United  Brethren 
called  Moravians,  as  tlu  case  may  he\  do  solemnly,  sincerely,  and 
truly  declare  and  affirm, "  &c. 

With  the  Separatists  it  is:  — 

"  I  A.  B.  do,  in  the  presence  of  Almighty  God,  solemnly,  sincerely, 
and  truly  affirm  and  declare,  that  I  am  a  member  of  the  religious 
sect  called  Separatists,  and  that  the  taking  of  any  oath  is  contrary 
to  my  religious  belief,  as  well  as  essentially  opposed  to  the  tenets  of 
that  sect ;  and  I  do  also  in  the  same  solemn  manner  affirm  and 
declare,"  &a 

(s)  See  32  &  88  Vict.  c.  68,  8.  4.  pequireth,  in  a  cause  of  faith  and  charity, 

in)  Matt  ▼.  34.  so  it  be  done  according  to  the  Prophets' 

[h)  Article  39  declares,  "As we  confess  teaching,  in  justice,  judgment,  and  truth." 

that  vain  and  rash  swearing  is  forbidden  (c)  3  &  4  Will.  4,  c.  49. 

Christian  men  by  our  Lord  Jesus  Christ,  (rf)  Id. 

and  James  his  apostle,  so  we  do  judge  that  (c)  8  &  4  Will.  4,  c.  82. 

Cliristian  religion  doth  not  prohibit,  but  (/)  1  &  2  Vict,  c  77. 

that  a  man  may  swear  when  the  magistrate 
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In  the  two  remaining  cases  the  form  is :  — 

"  I  A.  B.  having  been  one  of  the  people  called  Qnakers,  [or  rae 
of  the  persuasion  of  the  people  called  Quakers,  or  of  the  Uniud 
BrethreD  called  Moravians,  as  the  case  may  be,]  and  entertaining 
conscientious  objections  to  the  taking  of  an  oath,  do  solemnlj,  sin- 
cerely, and  truly  declare  and  affirm." 

Members  of  other  Christian  sects,  the  tenets  of  which  rect^iied 
tlie  lawfulness  of  oaths,  were  still  compellable  to  be  swom  in  crim- 
'  inal  cases ;  but  with  respect  to  civil  cases,  it  was  enacted  by  the  17 
&  18  Vict  a  125,  s.  20,  that  "  If  any  person  called  as  a  witness,  it 
shall  refuse,  or  be  unwilling  from  alleged  conscientious  motives  to 
be  sworn,  it  shall  be  lawful  for  the  court  or  judge  or  other  p^ding 
officer,  &c.,  upon  being  satisfied  of  the  sincerity  of  such  objection,  lo 
permit  such  person,  instead  of  being  swom,  to  make  his  or  bei 
solemn  affirmation  or  declaration  in  the  words  following,  viz.:  — 

"'1  A,  B,  do  solemnly,  sincerely,  and  truly  affirm  and  declare, 
that  the  taking  of  any  oath  is  according  to  my  religious  behef  on- 
lawful;  and  I  do  also  solemnly,  sincerely,  and  truly  affirm  and 
declare,' "  &c. 

This  enactment  wai  extended  to  criminal  cases  by  24  &  25  Vid 
c.  66. 

These  enactments,  however,  clearly  apply  only  to  persons  who 
decline  to  take  an  oath  on  religious  grounds,  and  leave  untouched 
the  case  of  the  Atheist,  who  may  either  decline  to  take  an  oath  on 
irreligious  grounds,  because,  having  no  religion  at  all,  he  wishes  to 
make  profession  of  that  fact,  or  may  be  objected  to  as  incompetent 
on  the  grounds  already  pointed  out  (A). 

The  case  of  the  Atheist  was  provided  for  by  the  Evidence  Amend- 
ment Act,  1869  (32  &  33  Vict.  c.  68),  s.  4,  which  applies  to  every 
"person  called  to  give  evidence  in  any  court  of  justice,  whether  in 
a  civil  or  criminal  proceeding,"  who  "  shall  object  to  take  an  oatb,  or 
shall  be  objected  to  as  incompetent  to  take  an  oath";  and  vhich 
enacts,  that  "  such  person  shall,  if  the  presiding  judge  is  satisfied 
that  the  taking  of  an  oath  would  have  no  binding  effect  oa  his  con- 
science, make  the  following  promise  and  declaration :  — 

" '  I  solemnly  promise  and  declare,  that  the  evidence  given  by  me 
to  the  court  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.' " 

And  that  "  any  person  who,  having  made  such  promise  and  deda- 

(A)  See  lect,  165,  atUt. 
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ration,  shall  wilfully  and  corruptly  give  false  evidence,  shall  be  liable 
to  be  indicted,  tried,  and  convicted  for  perjury  as  if  he  had  taken 
en  oath." 

And,  —  doubts  having  arisen  as  to  the  extent  and  meaning  of 
the  words  "  courts  of  justice  "  and  "  presiding  judge,"  in  the  above 
statute,  — it  was,  by  the  33  &  34  Vict.  c.  49,  s.  1,  enacted,  that 
these  words  should  "  be  deemed  to  include  any  person  or  persons 
having,  by  law,  authority  to  administer  an  oath  for  the  taking  of 
evidence"  (i). 

§  167.  3°.  Incompetency  from  interest  The  6  &  7  Vict  c.  85, 
abolishing  incompetency  in  witnesses  on  the  ground  of  their  interest- 
in  the  matter  in  question,  has  been  already  referred  to  (k).  And 
although,  by  the  operation  of  that  and  subsequent  enactments,  com- 
petency may  now  be  looked  on  as  the  rule,  and  incompetency  the 
exception,  still  it  will  be  advisable  to  treat  the  whole  subject  of 
incompetency  from  interest  as  it  existed  at  the  common  law ;  and 
then  to  point  out  the  extent  to  which  it  has  been  modified  by 
statute  (Q. 

§  168.  First,  then,  of  the  parties  to  the  suit'    "  Nemo  in  propria 

causa  testis  esse  debet  "(m),  was  the  rule  of  the  old  law,  —  a  rule 

which  applied  equally  to  civil  and  to  criminal  proceedings  (n) ;  and 

whi^K  orxvinlmn  f«  tin.  hoot  <iiit)iontie3,  was  fouudcd  solely  on  the 

suit  were  supposed  to  have  in  the 

rhen  it  appeared  that  they  had  none, 

d,  had  been  removed,  their  evidence 

«,  where  one  of  several  defendants 

r  had  a  Tiolle  prosequi  entered  against 

ih  rendered  him  indiflerent  to  the 

lis  companions  and  the  plaintiff;  &c. 

it  appeared  to  the  court  that  there 

le  See  also  Co.  Litt.  6  b.  It  was  the  same 
«  in  the  civil  Ian:  8«o  Dig.  Ub.  22,  tit.  fi, 
t.     1.  10;  Cod.  lib.  4,  tit.  SO,  L  10;  Hubenia, 

Pral.  Jur.  Civ,  lib.  22,  tit  6,  n.  0. 

Cn)  R  ».  Payne,  L.  Rep.,  1  C.  C.  3*9. 
d  (o)  Gilb.  Et.  180,  4th  ed.;  Pb.  t  Am. 
r-     Et,  47;  Worrill  r.  Jones,  7  Bingh.  895; 

Pipe  r.  St«el,  2  Q.  B.  733. 


Fl.  ISS;  Weed  v.  Bisbop,  7  Conn.  128;  Webb 
ins  r.  Merritt,  SI  Me.  4G1. 


1.  H 
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latter  exception  is  in  the  case  of  prosecutions  for  robbery  or  theft ; 
where  the  party  injured  was  competent,  notwithstanding  he  became 
entitled  to  a  restitution  of  his  property,  immediately  upon  obtaining 
a  conviction  of  the  oflfender  (u)} 

§  170.  A  striking  exception  to  the  common  law  rule,  which 
excluded  the  evidence  of  parties  interested  in  the  event  of  a  suit, 
or  question  at  issue,  is  to  be  found  in  the  old  system  of  allowing 
persons  indicted  for  treason  or  felony  to  become  approverSy  which 
hiis  been  replaced  by  the  modem  practice  of  receiving  the  evidence 
of  accomphces,  —  the  "  socii  vel  auxiliatores  criminis  "  of  the  civil- 
ians.   The  necesssity  for  admitting  this  kind  of  evidence  has  been 
recognized  by  the  laws  of  all  countries,  and  the  practice  is  of  extreme 
antiquity  in  our  own  {x).    The  reasons  for  it  were  thus  explained 
by  a  very  able  judge,  on  an  important  occasion  {y) :  "  If  it  should 
ever  be  laid  down  as  a  practical  rule  in  the  administration  of  jus- 
tice, that  the  testimony  of  accomplices  should  be  rejected  as  incredi- 
ble, the  most  mischievous  consequences  must  necessarily  ensue; 
because  it  must  not  only  happen  that  many  heinous  crimes  and 
offences  will  pass  unpunished,  but  great  encouragement  will  be 
given  to  bad  men,  by  withdrawing  from  their  minds  the  fear  of 
detection  and  punishment  through  the  instrumentality  of  their  part- 
ners in  guilt,  and  thereby  universal  confidence  will  be  substituted 
for  that  distrust  of  each  other,  which  naturally  possesses  men  en- 
gaged in  wicked  purposes,  and  which  operates  as  one  of  the  most 
eflectual  restraints  against  the  commission  of  those  crimes  to  which 
the  concurrence  of  several  persons  is  required.    No  such  rule  is  laid 
down  by  the  law  of  England  or  of  any  other  country."     At  first 
&i;,^ht  it  might  seem  that,  previous  to  the  6  &  7  Vict.  c.  85,  the 
objection  to  the  testimony  of  such  persons  would  have  been  properly 
rancred  under  infamy  of  character ;  but  as  objections  of  that  nature 
could  only  be  supported  by  proof  of  a  conviction  for  an  offence,  and 
judgment  of  the  court  thereon  {z),  it  followed  that  a  confession  by 

[u)  Ph.  k  Am.  Ev.  67.  iy)  L.  C.  J.  Abbott's  Charge  to  the 

[x)  Approvers   are  mentioned  in  the  Grand  Jury  on  the  Si)ecial  Commission  in 

anrient    treatise    entitled    "Dialogus  de  March,  1820;  83  How.  St.  Tr.  689. 

S  accario,"  p.  426.     See  also  12  Edw.  IV.  (z)  Supra,  §  142. 

10  B.  pi.  26;  2  Hen.  VII.  8  A.  pi.  8. 

1  So,  in  civil  actions  at  common  law,  the  plaintiff  has  been  allowed  to  testify  from 
the  nn^essity  of  the  case.  Quecner  v.  Morrow,  1  Cold.  123  ;  Williams  v.  Frost,  39 
Mo.  516,  518  ;  Herman  v,  Drinkwater,  1  Greenl.  27  ;  County  v.  Leidy,  10  Barr,  45  ; 
r-imieW  V.  McNulty,  19  IlL  556  ;  Sparr  v,  Wellman,  11  Mo.  230.  But  see  Snow 
r.  Ltstem  R.  R,,  12  Mete  44;  Garvey  v.  R.  R.,  1  Hilt.  280,  contra. 
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af  any  conduct,  however  infamous,  only  vent  to  his  credit; 
J  true  ground  of  objection  to  the  evidence  of  approveis « 
iS  arises  from  the  obvious  interest  which  they  have,  u 
selves  from  punishment  by  the  conviction  of  the  acciued 
bom  they  appear.  The  old  law  of  approvement,  and  die 
raotice  of  admitting  the  evidence  of  accomplices,  are  thm 
clearly  stated  by  Lord  Mansfield  in  R.  «.  Rudd  (a):  °Tbe 
provement,  in  analogy  to  which  this  other  practice"  (Le. 
ig  the  evidence  of  accomplices)  "  has  been  adopted  and 
id  as  t«  be  received  with  more  latitude,  is  still  in  foK«, 
ry  material  A  person  desiring  to  be  an  approver  most 
licted  of  the  offence,  and  in  custody  on  that  indictment: 
onfess  himself  guilty  of  the  offence,  and  desire  to  accuse 
plices :  he  must  likewise  upon  oath  discover,  not  only 
liar  offence  for  which  he  is  indicted,  but  all  treasons  and 
bich  be  knows  of;  and  after  all  this,  it  is  in  the  discretion 
rt,  whether  they  will  assign  him  a  coroner,  and  adniit  bim 
pprover,  or  not;^for  if,  on  his  confession,  it  appears  thu 
ncipal  and  tempted  the  others,  the  court  may  refuse  and 
1  as  an  approver.  When  he  is  admitted  as  such,  it  must 
it  what  he  has  discovered  is  true ;  and  that  he  has  dis- 
le  whole  truth.  For  this  purpose,  the  coroner  puts  his 
x)  form ;  and  when  the  prisoner  returns  into  court,  he 
at  his  appeal,  without  any  help  from  the  court,  or  from 
ider.  And  the  law  is  so  nice,  that,  if  he  vary  in  a  Eongle 
ice,  the  whole  falls  to  the  ground,  and  he  is  condemned 
ed ;  if  he  fail  in  the  color  of  a  hoise,  or  in  circumstance 
rigorous  is  the  law  that  he  is  condemned  to  be  hanged ; 
i,  if  he  fail  in  essentials.  The  same  consequences  follow 
not  discover  the  whole  truth ;  and  in  all  these  cases  the 
I  convicted  on  his  own  confession.  See  this  doctrine  more 
Hale's  Pleas  of  the  Crown,  vol  2,  pp.  226  to  236 ;  Staund 
,  lib.  2,  c.  52  to  c.  58 ;  3  InsL  129.  —  A  further  rigoroni 
ce  is,  that  it  is  necessary  to  the  approver's  own  safety 
try  should  believe  bim ;  for  if  the  partners  in  his  crime 
ivicted,  the  approver  himself  is  executed.  Great  incon- 
.roae  out  of  this  practice  of  approvement  No  doubt,  if 
absolutely  necessary  for  the  execution  of  the  law  against 
)ffender8  that  accomplices  should  be  received  as  witnesses, 
(o)  Cowp.  881,  836. 
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the  practice  is  liable  to  tnanj  objections.  And  though,  under  this 
practice,  they  are  clearly  competent  witneaaea,  their  single  testimony 
alone  is  seldom  of  sufficient  weight  with  the  jury  to  convict  the 
offendeis ;  it  being  so  strong  a  temptation  to  a  man  to  commit  per- 
jary,  if  by  accusing  another  he  can  escape  himself.  Let  us  aee  what 
has  come  in  the  room  of  this  practice  of  approvement  A  kind  of 
hope,  that  accomplices  who  behave  fairly  and  discloae  the  whole 
truth,  and  bring  others  to  justice,  should  themselves  escape  punish- 
ment, and  be  pardoned.  This  ia  in  the  nature  of  a  recommendation 
to  mercy.  ....  The  accomplice  is  not  assured  of  his  pardon ;  but 
gives  his  evidence  in  vinculis,  in  custody ;  and  it  depends  on  the 
title  he  has  from  his  behavior,  whether  he  shall  be  pardoned  or 
executed." 

§  171.  But  although  in  strictness  a  jury  may  legally  (except 
where  two  witnesses  are  required  by  law)  convict  on  the  unsup- 
ported evidence  of  an  accomplice  or  sodus  cHminis  {b) ;  yet  it  is  a 
rule  of  general  and  usual  practice,  —  now  so  generally  followed  as 
almost  to  have  the  force  of  law,  —  for  the  judge  to  advise  the  jury 
not  to  convict  on  the  evidence  of  an  accomplice  alone  {c)\  It  is 
not,  however,  every  participation  in  a  crime  which  will  render  a 
party  an  accomplice  in  it,  so  as  to  require  his  evidence  to  be  con- 
firmed ((Q,  and  the  nature  of  the  coufirmatioD  in  each  case  must  of 
course  depend  very  considerably  on  its  peculiar  circumstances.  But 
a  few  general  principles  may  be  stated.  First,  then,  it  is  not  neces- 
eary  that  the  story  told  by  the  accomplice  should  be  corroborated 
in  every  circumstance  he  details  in  evidence ;  for,  if  this  were  so, 
the  calling  him  as  a  witness  might  be  dispensed  with  altogether  («), 
Again,  notwithstanding  some  old  cases  to  the  contrary,  it  seems  now 
settled  that  the  corroboration  should  not  be  merely  as  to  the  arrpus 

j.i.-_i.-  v.,1  _i,„.ij  -_  ._ Mrcumstances  affecting  the  identity 

in  the  transaction  (/).    "  A  man," 

1     ■nd  not  a  mle  of  law."     Morfpn's  Best, 

.     267,  citing  State  v.  Potter,  i2  Vt.  i95 ; 

United  States  v.  Harries,  2  Bond,  311,  and 

1  (d)  B,  V.  HargiBTe,  6  Car.  4  P.  170; 

r    B.  V.  Jams,  2  Moo.  &  B.  10. 
1  (e)  31  How.  St.  Tr.  980. 

if)  K.  V.  Farler,  8  C.  &  P.  106:   K.  «, 
,     AddiB,  6  C.  *  P.  388 ;  E.  r.  Webb,  Id. 

98,  n.  1,  («). 


:       ! 
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Sect  2.  '*  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  other  pro- 
ceeding in  any  court  of  justice,  or  before  any  person  having  by  law, 
or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine  evi- 
dence, the  parties  thereto,  and  the  persons  in  whose  behalf  any  such 
suit,  action,  or  other  proceeding  may  be  brought  or  defended,  shall, 
except  as  hereinafter  excepted,  be  competent  and  compellable  to 
give  evidence,  either  mva  voce  or  by  deposition,  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding." 

Sect  3.  "  But  nothing  herein  contained  shall  render  any  person 
vho  in  any  criminal  proceeding  is  charged  with  the  commission  of 
any  indictable  offence,  or  any  offence  punishable  on  summary  con- 
viction, competent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,"  &c. 

The  4th  section  provided  that  nothing  in  the  act  should  apply 
to  any  proceeding  instituted  in  consequence  of  adultery ;  or  to  any 
action  for  breach  of  promise  of  marriage  Qc)  ;  and  the  5th,  that  noth- 
ing in  the  act  contained  should  repeal  any  provision  in  the  Wills 
Act,  7  Will  4  &  1  Vict  c.  26. 

§  175.  The  other  persons  affected  by  this  rule  of  exclusion  were 
the  husbands  and  wives  of  the  parties  to  the  suit  or  proceeding. 
Husband  and  wife,  say  our  books,  **  are  considered  as  one  and  the 
same  person  in  law,  and  to  have  the  same  affections  and  interests ; 
from  whence  it  has  been  established  as  a  general  rule,  that  the  hus- 
band cannot  be  a  witness  for  or  against  the  wife,  nor  the  wife  be  a 
witness  for  or  against  the  husband,  by  reason  of  the  implacable 
dissension  which  might  be  caused  by  it,  and  the  great  danger  of 
perjury  from  taking  the  oaths  of  persons  under  so  great  a  bias,  and 
the  extreme  hardship  of  the  case "  (/).  This  rule  was  not  limited 
to  protecting  from  disclosure  matters  communicated  in  nuptial  con- 
fidence, or  facts  the  knowledge  of  which  had  been  acquired  in  con- 
sequence of  the  relation  of  husband  and  wife ;  ^  but  was  an  absolute 
prohibition  of  the  testimony  of  the  witness  to  any  facts  affecting 

Of)  Repealed  by  82  &  88  Vict,  c  68,  Dinwoody,  4  T.  R.  678 ;    Hawkesworth 

8. 1.    See  ttt/ra,  1 180.  «.  Showier,  12  M.  &  W.  45  ;  O'Connor  v, 

(I)  Bac  Ab.  ETidenee,  A.  1.    See  also  M^joribanks,  4  M.  &  Gr.  485 ;  Barbat  v, 

2  Hawk.  P.  C.  c,  46,  sect  16  ;  Daria  v,  Allen,  7  Exch.  609. 

1  See  f  578  n.  1,  {e). 
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the  husband  or  wife,  as  the  case  might  be,  however  the  knowledgi 
of  those  facts  might  have  been  acquired.'  But  the  nile  oolyaj^ 
where  the  husband  or  wife  was  party  to  the  suit  or  proceedii^, 
in  which  the  other  was  called  as  a  witness,  and  did  not  edend 
to  collatenil  proceedings  between  third  parties.  In  such  casee, 
husband  and  wife  might  be  examined  as  witnesses,  although  tk 
testimony  of  the  one  tended  to  confirm  or  contradict  that  of  tbe 
other  (m).  And  the  declarations  of  a  wife,  acting  as  the  IbwI'dIIj 
constituted  a^nt  of  her  husband,  were  admissible  gainst  him,  like 
the  declarations  of  any  other  lawfully  constituted  agent  (»).' 

§  176.  To  this  branch  also  common  law  exceptions  are  not  vsat- 
ing.  Where  one  of  the  married  parties  used  or  threatened  peisonal 
violence  to  the  other,  the  law  would  not  allow  the  supposed  nnitf 
of  person  in  husband  and  wife  to  supersede  the  more  important 
principle,  that  the  state  is  bound  to  protect  the  lives  and  limbs  cJ 
its  citizens  (o).  Thus,  on  an  indictment  gainst  a  man  for  issanlt 
and  battery  of  his  wife,  or  vice  versa,  the  injured  party  is  a  compe- 
tent witness  {p) ;  and  husband  and  wife  may  swear  the  pea« 
against  each  other  ({}.'  So  a  husband  may  be  principal  in  the 
second  degree  to  a  rape  on  his  wife,  and  she  is  a  competent  witness 
against  him  (r) ;  but  principal  in  the  first  degree  he  cannot  be,  fot 
obvious  reasons  (s).  So  if  a  husband  commits  an  unnatural  ofieiice 
with  his  wife,  she  is  a  competent  witness  against  him  ((),  The 
case  of  abduction  also  falls  within  this  exception.  On  indictments 
under  the  repealed  stai  3  Hen.  7,  c  2,  for  forcibly  taking  awaj  a 
woman,  the  female,  though  married  to  the  offending  party,  was  i 
competent  witness  against  him  ;  the  reasons  assigned  for  which  by 
Mr,  Justice  Blackstone  (u)  are,  that  "in  this  case  she  can  with  no 

(m)  1  PhilL  Ev.  72,  10th  ed. ;  Tayl.  (r)  1  PhUL  E».  80,  10th  ed. ;  !  H.wt 

Et.  1235.  P.  C.  c  46,  a.  18;   Lonl  Andle;'!  ast,i 

(n)  1  Phill.  Ev.  78  ei  «?.,  lOth  ed.  How,  St.  Tr.  402,  41S;  Hurt.  115,  lit 

(o)  2  Hawk.  P.  C.  o.  46,  ».  18;  Peake's  (.)  1  Hala,  P.  C.  829. 

Ey.  ITS,  Bth  ed.;  1  East,  P.C.  465;  B.  N.  (()  R.  v.  Jelljman.  8  C.  *P.  60(. 

P.  287;  1  Phill.  Ev.  80,  10th  ed.  (u)  1  Bluckat.  Comm.  443.  SwSirroi- 

(p)  B.  N.  P.  287  ;  B.  v.  Aiire,  1  Str.  sen's  case,  14  How.  St  Tr.  6S9.  575 ;  "d 
fl33.  per  Abbott,  C.  J.,  in  B.  *.  Se^t,  Rj. 

(V)  Anon.,  12  Mod.  454;  B.  N.  P.  287.     &  Ho.  3GZ 

1  See  5  678,  n.  1,  (d). 

•  Ste  S  619,  n.  1,  <«,  (5). 

1  Stateit.  Dsrij^aErei-.  {3.  C.l  8;  St»t«  e.  Dyer,  69  Mo.  805;  Pfople  o.  Nclrtll^!^ 
BO  Barb.  147;  State  v.  Brown,  67  N.  C.  470;  People  r.  FittpBtrick,  6  PiAa,  C.  F.  2«. 
»cc  So  a  wife  may  be  «  witnesa  in  behalf  of  her  hnsJwni]  on  trial  of  in  allt^ 
ftwinlt  committed  by  the  hnaband  apon  tbe  wife.  Com.  v.  Harphy,  4  All  (91 ;  Sun 
t>.  Neill,  e  AU,  686.    See  also  State  v.  Bennett,  31  lows,  24. 
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propriety  be  reckoned  his  wife,  because  a  main  ingredient,  her 
consent,  was  wanting  to  the  contract;  and  also  there  is  another 
maxim  of  law,  that  no  man  shall  take  advantage  of  his  own  wrong, 
vhich  the  ravisher  here  would  do,  if  by  forcibly  marrying  a  woman 
he  could  prevent  her  from  being  a  witness,  who  is  perhaps  the  only 
witness,  to  that  very  fact."  This  statute  was  replaced  by  the  9  Geo. 
4,  c.  31,  8.  19,  which  was  in  its  turn  repealed  by  24  &  25  Vict  c.  95 ; 
and  its  provisions  were  re-enacted,  with  a  few  alterations,  by  24 
&  25  Vict  c  100, — sect  53  of  which  is  as  follows  :  "Where  any 
woman  of  any  age  shall  have  any  interest,  whether  legal  or  equita- 
ble, present  or  future,  absolute,  conditional,  or  contingent,  in  any 
real  or  personal  estate,  or  shall  be  a  presumptive  heiress  or  co-heir- 
ess, or  presumptive  next  of  kin,  or  one  of  the  presumptive  next  of 
kin,  to  any  one  having  such  interest,^  whoever  shall,  from  motives  of 
lucre,  take  away  or  detain  such  woman  against  her  will,  with  in- 
tent to  marry  or  carnally  know  her,  or  to  cause  her  to  be  married  or 
carnally  known  by  any  other  person ;  and  whosoever  shall  fraudu- 
lently allure,  take  away,  or  detain  such  woman,  being  under  the 
age  of  twenty-one  years,  out  of  the  possession  and  against  the  will  of 
her  father  or  mother,  or  of  any  other  person  having  the  lawful  care 
or  charge  of  her,  with  intent  to  marry  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any  other  person, 
shall  be  guilty  of  felony,"  &c.  And  by  sect  54,  "  whosoever  shall, 
by  force,  take  away  or  detain  against  her  wiU  any  woman  of  any  age, 
with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to  be 
married  or  carnally  known  by  any  other  person,  shall  be  guilty  of 
felony,"  &a  The  female  so  taken  away  is  a  competent  witness  on 
an  indictment  under  these  statutes ;  and  it  is  said  that  she  is  so, 
notwithstanding  her  subsequent  assent  to  the  marriage,  and  volun- 
tary cohabitation  {x), 

§  177.  The  case  of  bigamy  presents  some  diflSculty.  The  first 
wife,  or  husband,  as  the  case  may  be,  is  not  a  competent  witness 
against  the  accused ;  but  our  books  say  that  the  second  wife  or  hus- 
band is,  after  proof  of  the  first  marriage,  for  that  then  the  second 
marriage  is  a  nullity  (y) ;  and  the  practice  is  in  accordance  with 
this.^  The  truth  however  seems  to  be,  that  the  second  wife  ought 
to  be  received  in  these  cases  as  a  witness  against  the  accused,  at 

ix)  1  Ph.  Ey.  83, 10th  ed.;  Tayl.  Evid.  (y)  Tayl.  Erid.  $  1281,  6th  ed. ;  Rose. 
1 1286,  5th  ed.  Crim.  Ev.  142,  4th  ed. 

1  Sbaak's  Est,  4  Brews.  806,  ace. 
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husband's  treason  (/),  by  parity  of  reason  she  cannot  be  a  witness 
against  him  to  prove  it  But  to  this  it  may  be  answered,  that  one 
reason  why  the  wife  is  not  held  responsible  in  such  a  case  is,  that 
she  owes  her  husband  a  kind  of  allegiance,  and  may  be  supposed  to 
be  acting  under  his  coercion :  we  are  not  aware  that  a  husband 
would  be  excused  from  the  guilt  of  misprision  in  concealing  the 
treason  of  his  wife.  Under  the  old  feudal  law  in  this  country,  when 
the  vassal  took  the  oath  of  fealty  to  his  lord,  it  was  with  the  express 
saving  of  the  faith  which  he  owed  to  the  King  his  sovereign  lord  (jg) ; 
probably  on  the  principle  stated  by  Lord  Chief  Baron  Gilbert,  that 
our  "  allegiance  is  founded  on  the  benefit  of  our  protection,  wliich  is 
to  take  place  of  our  civil  interests  that  relate  only  to  well-being"  (A). 
But  the  question  is  an  embarrassing  one,  on  which  the  reader  must 
form  his  own  judgment 

§  179.  The  statutory  exceptions  to  this  rule  are  now  extremely 
numerous.  So  early  as  the  21  Jac.  1,  c.  19,  s.  6,  the  commissioners 
of  bankruptcy  were  empowered  to  examine  upon  oath  the  wife  of 
any  banknipt,  for  the  purpose  of  finding  out  and  discovery  of  the 
estates,  goods,  and  chattels  of  the  bankrupt,  concealed,  kept,  or  dis- 
posed of  by  her ;  and  this  provision  has  been  re-enacted  in  substance 
by  "The  Bankruptcy  Act,  1869,"  the  32  &  33  Vict  c.  71,  ss.  96,  97. 

§  180.  The  clause  in  the  County  Court  Act,  9  &  10  Vict.  c.  95, 
which  rendered  the  parties  to  suits  competent  witnesses  in  those 
courts,  extended,  as  has  been  seen,  to  "  their  wives,  and  all  other 
persons  "  {€),  But  in  the  superior  courts,  the  subsequent  statute  14 
&  15  Vict  c.  99,  while  it  removed  the  restriction  on  the  parties 
themselves  in  almost  all  cases  (/),  contained  in  its  3d  section  an 
express  clause,  that  nothing  therein  contained  should  "  in  any  crimi- 
nal proceeding  render  any  husband  competent  or  compellable  to 
give  evidence  for  or  against  his  wife,  or  any  wife  competent  or  com- 
pellable to  give  evidence  for  or  against  her  husband,'*  —  language 
which  gave  rise  to  a  doubt,  whether  husbands  and  wives  were  not 
thereby,  by  implication,  rendered  competent  witnesses  for  and 
against  each  other  in  civil  proceedings.  This,  after  some  conflict  of 
opinion,  was  determined  in  the  negative  (A),  —  whether  rightly  or 
not  is  now  immaterial  to  discuss  ;  for  by  the  16  &  17  Vict  c.  83,  s.  4, 

if)  Anon.,  p.  10  Jac.  T.,  1  Brownl.  47;  (i)  Supra,  §  178. 

Triala  per  Paia,   871.     See,   however,   1  (;')  Supra,  §  174. 

Hale,  P.  C.  48.  (^j  Stapleton  v.  Crofts,  18  Q.  B.  867; 

{g)  Litt.  eects.  85-89.  Barbat  v.  Allen,  7  Exch.  609;  M*Neillio 

(h)  Qilb.  £▼.  184,  4th  ed.  v,  Acton,  17  Jurist,  661. 
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the  pioTiso  in  tho  6  &  7  Vict.  c.  85,  which  continaed  the  incooi- 
petency  of  the  husbands  and  wives  of  the  parties  to  a  suit,  &&,  m 
repealed,  and  the  foUowing  proviaioDS  were  enacted :  — 

Sect  1.  "  On  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit^  action,  or  other  pro- 
ceeding in  any  court  <Jf  justice,  or  before  any  person  having  by  U«f 
or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence, the  husbands  and  wives  of  the  pariies  thereto,  and  of  the  pet- 
sons  in  whose  behalf  any  such  suit,  action,  or  other  proceeding  naj 
be  brought  or  institated,  or  opposed  or  defended,  shall,  except  n 
hereinafter  excepted,  be  competent  and  compellable  to  give  evi- 
dence, either  viva  voce  or  by  deposition,  according  to  the  practice  of 
the  court,  on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding." 

Sect  2.  "  Nothing  herein  shall  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her  hu^ 
band,  in  any  criminal  proceeding,  or  in  any  proceedii^  instituted  in 
consequence  of  adultery." 

Sect  3.  "  No  husband  shall  be  compellable  to  disclose  any  coni- 
munication  made  to  bim  by  his  wife  during  the  marriage,  iixl  no 
wife  shall  be  compellable  to  disclose  any  communication  made  to 
her  by  her  husband  during  the  marriage." 

And  now,  by  the  32  &  33  Vict  c.  68,  it  is  enacted  aa  fdlows :  — 

Sect  2.  "  The  parties  to  any  action  for  breach  of  promise  of  lui- 
riage  shall  be  competent  to  give  evidence  in  such  action:  provided 
always,  that  no  plaintiff  in  any  action  for  breach  of  promise  of  mar- 
riage shall  recover  a  verdict,  unless  his  or  her  testimony  shall  be 
corroborated  by  some  other  material  evidence  in  support  of  such 
promise." 

Sect  3.  "  The  parties  to  an^  proceeding  instituted  in  consequence 
of  adultery,  and  the  husbands  and  wives  of  such  parties,  shall  1« 
competent  to  give  evidence  in  such  proceeding :  provided  that  do 
witness  in  any  proceeding,  whether  a  party  to  the  suit  or  not,  shall 
be  liable  to  be  asked  or  bound  to  answer  any  question  tending  ^ 
show  that  he  or  she  has  been  guilty  of  adultery,  unless  such  wicnesi 
shall  have  already  given  evidence  in  the  same  proceeding  in  disproof 
of  his  or  her  alleged  adultery," 

§  181.  The  14  and  15  Vict  c.  99,  &  4,  as  has  been  seen(l),»- 

(I)  .Supra,  t  171. 
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tained  the  mcompeteDcy  of  the  pkintifiT  and  defendant  in  all  proceed- 
ings instituted  in  consequence  of  adultery  (m).  And  by  sect.  48  of 
the  20  &  21  Vict,  c  85,  which  created  the  Court  for  Divorce  and 
Matrimonial  Causes,  it  was  enacted  that  the  rules  of  evidence  ob- 
served in  the  superior  courts  of  comnion  law  at  Westminster,  should 
be  appUcable  to  aud  be  observed  in  the  trial  of  all  questions  of  fact 
in  that  court.  The  effect  of  the  32  &  33  Vict.  c.  68,  s.  3  (n),  there- 
fore, is  to  render  competent  as  witnesses  in  that  court  the  parties  to 
any  proceeding  instituted  therein  iu  consequence  of  adultery,  and 
the  husbands  and  wives  of  such  parties. 

By  the  22  &  23  Vict  c.  61,  s.  6,  it  is  enacted,  that  "  On  any  peti- 
tion presented  by  a  wife,  praying  that  her  marri^  may  he  dissolved, 
by  reason  of  her  husband  having  been  guilty  of  adultery  coupled 
with  cruelty,  or  of  adultery  coupled  with  desertion,  the  husband  aud 
wife  respectively  shall  be  competent  and  compellable  to  give  evi- 
dence of  or  relating  to  such  cruelty  or  desertion."  And  it  was  held 
that  a  petitioner  or  respondent,  who  was  examined  under  that  sec- 
tion upon  an  issue  of  cruelty  or  desertion,  might  be  cross-examined 
on  the  question  of  his  or  her  adultery  (o).  But  since  the  32  &  33 
Vict,  c  68,  s.  3,  a  witness  cannot  be  cross-examined,  even  in  mitiga- 
tion of  damages,  as  to  any  act  of  adultery  respecting  which  he  or  she 
has  not  been  examined  in  chjef ;  —  the  language  of  that  section  be- 
ing, "  that  no  witness  in  any  proceeding  ....  shall  be  liable  to  he 
asked  or  bound  to  answer  any  question  tending  to  show  that  he  or 
she  has  been  guilty  of  adultery,  unless  such  witness  shall  have 
already  given  evidence  in  the  same  proceeding  in  disproof  of  his 

e  14  A  15  Vict  c.  99,  having  by  its 
ompetency  of  parties  in  general,  re- 
Qcompetency  of  persons  who,  in  any 
jed  with  the  commission  of  any  in- 
puniahable  on  summary  conviction  ; 
G  &  17  Vict  c.  83, 8,  2,  expressly  pro- 
ngs, husbands  and  wives  should  not 
)  give  evidence  for  or  against  each 
law,  arose  the  case  of  The  Attomey- 
of  (a)  BoBrdnun  «.  Boardiosii,  L.  Bep., 
id    1  P.  &  D.  2S3. 

ot  ip)  Babboge  «.  Babbsge,  L.  Bep.,  2 
k-    P.  k  D.  222. 

(?)  Snjra,  S  180. 
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eral  parties  jointly  indicted  be  called  as  a  witness  for  or  against  any 
of  them  (b).*  The  incompetency  may  no  doubt  be  defended  on  high 
grounds.  It  is  said,  for  instance,  that  examination  is  too  cruel  a 
test  to  enforce  on  an  innocent  person,  while  it  would  favor  tbe 
fraudulent  devices  of  the  guilty ;  and  it  ia  also  urged  that  it  might  lead 
to  false  admissions  being  extorted  from  the  accused  by  the  pressure 
of  a  series  of  well-directed  questions.  Another  objection  is  found  in 
the  certain  multiplication  of  perjury  in  event  of  the  accused  being 
put  on  his  oath.  On  tbe  other  hand,  it  is  argued  to  be  unjust  to  the 
accused  to  close  his  mouth  when  a  tissue  of  facts  is  alleged  against 
liim,  and  he  is  tbe  only  person  who  may  be  able  to  supply  tbe  one 
fact  needed  to  refute  them  all ;  and  that  it  is  perfectly  clear,  espe- 
cially when  more  than  one  person  is  charged  with  an  offence,  that 
tbe  examination  of  the  accused  must  frequently  be  the  best,  and  may 
often  be  the  only,  means  of  eliciting  the  truth,  and  that  the  eliciting 
the  truth  ought  to  be  the  sole  object  of  every  trial.  The  highest  au- 
thorities are  divided  on  the  question,  and,  even  where  recommending 
any  alteration  of  the  law,  recommend  that  the  examination  of  the 
able  restrictions,  amongst  which 
jed  should  not  be  liable  to  be 
)■ 

3ct  of  the  incompetency  of  wit- 
ert  to  certain  persons  who,  in 
1  or  functions,  may  seem  incom- 
tmost  among  these  stands  The 
stion  whether  he  can  be  exam- 
justice,  and  if  so,  whether  the 

osecutoT,  but  every  such  witnou  called 

il  ffi^ng  evidence  od  bebslf  of  the  ac- 
sed  sIikU  be  lUbU  to  be  crosS'einniinni 
le  uiy  otber  witness  on  any  matter, 
ough  Dot  arising  out  of  his  ezaminatioD 

chief;  provided  that,  bo  far  »a  tbe  cross- 
amitiatioti  relates  to  the  credit  of  the 
cDSed,  the  court  may  limit  such  cross- 
aminadon  to  such  extent  aa  it  thinks 
oper,  altbouffh  the  proposed  cross-ei- 
lination  might  he  permissible  in  the  case 

any  other  witness";  and  this  recom- 
sndatdon  waa  embodied  in  the  Criminal 
■de  Bill  of  the  same  year. 

>.  McQrew,  13  Rich.  SIS  ;  Johnson  «. 


PABT  L]  witnesses. —  COMPETENCY.  183 

cision  condemned  by  C.  J.  Willes  in  Omichund  v.  Barker,  and  clearly 
not  law  at  the  present  day.     Perhaps,  also,  as  the  certificate  in 
Abignye  v.  Clifton  related  to  a  grant  of  money  by  the  Crown,  the 
court  may  have  confounded  it  with  a  royal  charter;  but  in  any 
view  of  that  case,  it  is  far  from  being  a  judicial  determination  that 
the  testimony  of  the  sovereign  can  in  general  be  received  without 
oath.     Sir  Matthew  Hale  also  seems  to  have  thought  otherwise,  for 
he  says  {g\  "  If  a  man  be  indicted  of  high  treason,  the  King  cannot 
by  his  great  seal  or  ore  tenu8  give  evidence  that  he  is  guilty,  for  then 
he  should  give  evidence  in  his  own  cause.    Nay,  although  he  may 
in  person  sit  on  the  King's  Bench,  yet  he  cannot  pronounce  judg- 
ment in  case  of  treason  ;  but  it  is  performed  by  the  senior  judge ;  for 
as  he  cannot  be  a  witness,  so  he  cannot  be  a  judge  in  propria  causa. 
And  the  same  law  is  for  felony  for  the  same  reason,  yet  in  some 
cases  the  King's  testimony  under  his  great  seal  is  allowable,  as  in  an 
essoin  de  servitio  regis,  the  warrant  under  the  great  seal  is  a  good 
testimonial  of  it."    If  the  sovereign  is  an  incompetent  witness  under 
any  circumstances,  the  whole  of  this  passage  is  unmeaning  and  irrel- 
evant   The  only  authorities,  however,  which  Hale  cites  for  the  posi- 
tion that  even  in  criminal  cases  the  sovereign  cannot  give  evidence, 
are  the  old  records  of  the  reversal  in  Parliament,  in  the  1  Edw.  III., 
of  the  attainders  in  the  preceding  reign,  of  the  Earl  of  Lancaster 
and  the  Mortimers  (h) ;  which  certainly  do  not  bear  it  out.    For  the 
ground  of  the  reversal  of  those  judgments  appears  clearly,  from  the 
records  themselves,  to  have  been  that  the  accused  were  not  arraigned 
and  tried  by  their  peers  in  due  course  of  law,  but  the  King's  assever- 
ation of  their  guilt  was  taken  as  conclusive  (i).    In  Taylor  on  Evi- 
dence (i)  it  is  stated,  on  the  authority  of  Lord  Campbell  in  his  lives 
of  the  Chancellors,  that  "  the  point  arose  in  the  reign  of  Charles  I., 
when  the  Earl  of  Bristol,  who  was  impeached  for  high  treason,  pro- 
posed to  call  the  King  for  the  purpose  of  proving  certain  conversa- 
tions which  he  had  held  vnth  him  while  prince.    The  subject  was 

{q)  2  Hale,  P.  C.  282.  laws  of  Wihtroed,  King  of  Kent,  about  the 

(A)  These  records  are  set  out  at  length  beginning  of  the  eighth  century,  §  16,  we 

in  1  Hale,  P.  C.  844,  and  2  id.  217,  re-  read,  "  Let  the  word  of  a  bishop  and  of  the 

•pcctirely.  King  be,  without  an  oath,  incontroverti- 

(0  If  the  general  lawlessness  of   the  ble."    See  ad  id,,  Puffendorf,  De  Jnr.  Kat. 

times  of  Edward  II.  should  be  deemed  in-  et  Gent.  lib.  4,  cap.  2,  §  2,  vers,  fin.;  De- 

sofficient  to  account  for  this  enormous  votus,  Inst.  Canon,  lib.  8,  tit.  9,  §  XII., 

irregularity,  even  in  a  state  prosecution,  a  not.  1,  5th  ed. 

solution  for  it  may  be  found  in  the  views  (k)  §  1246,  4th  ed. 

of  the  middle  ages.    For  instance,  in  the 
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referred  to  the  judges ;  bat  they,  acting  under  the  diiection  of  hii 
Majesty,  forbore  from  giving  any  opinion,  and  the  question  lemaim 
to  this  day  uudetermined."  In  The  Attorney-Goneial  n.  Badloff(f}, 
Parke,  B.  said  incideut^y,  for  it  was  wholly  seedless  to  the  decis- 
ion of  the  case,  "  It  is  clear  that  the  sovereign  cannot  he  a  witnesa, 
because  there  is  no  means  of  compelling  her  attendance."  But 
although  there  may  be  no  means  of  compelling  the  attendance  c^  a 
witness  who  resides  out  of  the  jurisdiction  of  the  court,  his  evidence 
is  perfectly  receivable  if  he  attends  voluntarily ;  and  there  are  maDy 
questions,  which  may  be  put  to  almost  any  witness,  which  it  is  quite 
discretionary  with  him  whether  he  will  answer.  It  only  remaina  to 
add  that  no  inference  can  be  drawn  from  tie  fact,  that  in  the  vari- 
ous cases  of  discharging  firearms  and  throwing  missiles  at  the  Mver- 
eign,  which  have  occurred  from  time  to  time  (tn),  the  soveieign  was 
not  examined  as  a  witness.  For  in  proceedings  for  assault  or  other 
personal  injury  it  is  not  requisite,  as  matter  of  law,  that  the  injured 
party  should  appear  in  the  witness-box ;  his  absence  is  only  mat- 
ter of  observation,  which,  in  the  case  of  the  sovereign,  would  be 
fully  answered  by  the  inconvenience  of  calling  such  a  witness,  so 
long  as  any  other  satisfactory  proof  could  be  procured. 

§  184.  The  other  persons  to  whom  we  have  alluded,  as  appareDtlf 
incompetent  to  give  evidence,  are  the  counsel  and  solicitors  engaged 
in  a  cause,  aud  the  judges  and  jurymen  by  whom  it  is  tried.  Witb 
respect  to  one  of  these  there  is  no  difficulty ;  for  it  is  settled  lawand 
every  day's  practice,  that  a  solicitor  is  a  competent  witness  either  for 
or  against  his  client ;  although  ueitber  solicitor  nor  counsel  will  be 
permitted,  without  the  consent  of  the  client,  to  disclose  matters  com- 
municated to  him  iu  professional  confidence  (n).  But  whether  the 
counsel  in  a  cause  are  competent  witnesses,  was  formerly  a  di3put«>l 
question.  In  a  case  of  Stones  v.  Byron  (o),  which  was  tried  before  a 
sheriff,  the  plaintiff  appeared  by  his  attorney,  who  acted  as  his  advo- 
cate, and  who,  after  the  witnesses  on  both  sides  had  been  examined. 
made  a  speech  in  reply,  and  proposed  to  call  himself  as  a  witness  u 
contradict  the  defence  set  up.  This  was  objected  to,  but  allowed  bv 
the  sheriff;  and,  a  rule  for  a  new  trial  having  been  granted,  on  the 
ground  that  the  evidence  ought  to  have  been  rejected,  the  case  came 

(0  10  E%ch.  Si,  94.  (»)  Infra,  bk.  S,  pt  2,  ch.  8. 

{m)  See  the  cues  of  Hadfidd  in  1800,  (o)  4  Dowl.  &  L.  S93;  1  B.  C.  B.  US; 

27  How.  St.  Tr.  1282;  of  CollinB  in  1832.     Uich.  1S46. 
S  C.  ft  P.  305;  or  Oxford  in  1840,  9  id. 
C25,  &c. 
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OQ  for  argument  before  Patteson,  J.,  in  the  Bail  Court.    In  support 
of  the  rule  it  was  argued,  that ''  it  would  be  a  practice  attended  with 
the  most  mischievous  consequences,  if  an  attorney  or  any  other  per- 
son, acting  as  the  advocate  of  a  party>  could  afterwards  present  him- 
self before  the  jury  as  a  witness  to  support  those  statements  he  had 
been  making  in  the  course  of  his  speech.     The  characters  of  an 
advocate  and  a  witness  should  be  sedulously  kept  apart     The  one 
was  a  person  zealously  and  warmly  espousing  the  interests  of  his 
client ;  the  other,  a  person  sworn  fairly  and  impartially,  without  bias 
or  favor  to  either  party,  to  tell  the  truth  of  what  lie  had  witnessed  or 
heard.     The  jury  might  have  considerable  difficulty  in  separating 
those  statements  which  they  had  heard  from  a  person  as  advocate, 
from  those  which  they  had  heard  from  the  same  person  as  witness.'' 
The  only  authorities  cited  were  the  precedent  in  the  case  of  Sir 
Thomas  More  (p),  where  the  then  Solicitor-General,  who  was  con- 
ducting the  prosecution,  left  the  bar  and  was  received  as  a  witness 
for  the  Crown,  —  which  the  counsel  in  Stones  v.  Byron,  quoting  the 
language  of  Lord  Campbell  in  his  lives  of  the  Chancellors,  pro- 
nounced an  "  eternal  disgrace  of  the  court  who  permitted  such  an 
outrage  on  decency,"  —  and  the  observations  of  the  Court  of  King's 
Bench  in  E.  u  Brice  (g),  where  it  was  held  that  the  prosecutor  of  an 
indictment  has  no  right  to  address  the  jury  and  state  the  case  for  the 
prosecution ;  for  this  among  other  reasons,  that  "  the  prosecutor  may 
be,  and  generally  is^  a  witness ;  and  that  it  is  very  unfit  that  he  should 
be  permitted  to  state,  not  upon  oath,  facts  to  the  jury  which  he  is 
afterwards  to  state  to  them  on  his  oath."    It  appears,  however,  that 
in  a  case  of  E.  v.  Milne,  reported  in  a  note  to  E.  v.  Brice,  Lord  Ellen- 
borough  held,  that  a  prosecutor  who  waived  his  right  to  give  evi- 
dence was  not  even  then  entitled  to  address  the  jury.     The  true 
ground  of  the  practice  unquestionably  is,  that  Ia  contemplation  of 
law  the  suit  is  the  suit  of  the  Crown,  and  the  prosecutor  no  more 
interested  in  it  than  any  other  witness  (r).     Patteson,  J.,  in  the  case 
we  are  now  considering,  took  the  view  of  the  defendant's  counsel, 
and  made  the  rule  absolute ;  saying  that  he  did  not  think  the  course 
of  proceeding  adopted  at  the  trial  was  proper,  or  consistent  with  the 
due  administration  of  justice;  that  the  evidence  of  the  attorney 
ought  not  to  have  been  received ;  and  that,  having  been  received, 
there  ought  to  be  a  new  trial    In  a  subsequent  case  of  Dunn  v. 


ip)  1  How.  St.  Tr.  886,  390.  (r)  2  Rol.  Abr.   686.  "  Teatimonies, 

Iq)  2  B.  &  A.  606.  pL  5;  B.  v.  Brice,  2  B.  &  A.  606. 
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1,  also  in  the  Bail  Court  (s),  a  rule  for  a  new  trial  tu 
r,  OD  the  ground  th&t  the  plaiDtifiTB  attorney  had  acted  u 
ite  in  the  cause,  and  liad  then  insularly  given  evidence 
esa  On  showing  cauae,  the  case  of  Stones  v.  Byron  was 
0,  but  sought  to  be  distinguished  in  this  way :  that,  in  Uk 

uqder  consideration,  the  attorney  simply  opened  his  cli- 
i  and  then  presented  himself  as  a  witness,  and  did  cot 
on  the  evidence  offered  by  the  other  party,  as  was  done  in 
Byron.  Erie,  J.,  however,  made  the  rule  absolute,  saying, 
it  a  very  objectionable  proceeding  on  the  part  of  an  attor- 
re  evidence  when  acting  as  advocate  in  the  cause."    In  the 

the  Bail  Court  Reports,  he  is  said  to  have  added,  "This 
was  acted  on  by  the  late  Lord  Tenterden,  and  I  think  it  Is 
It  will  be  observed  that  both  these  cases  are  the  decisions 
Judges,  whose  language  falls  short  of  laying  down  as  i 
rule,  that  under  no  circumstances  whatever  can  counsel  or 
ite  be  examined  as  a  witness  in  a  cause  in  which  he  is  act- 
:h.  It  would,  we  apprehend,  be  difficult  to  support  sach  a 
for  there  are  cases  in  which  the  advocate  might  be  the  sole 
'  of  the  most  important  evidenca  And  it  is  no  answer  to 
y,  that  if  awaie  of  that  fact  he  ought  to  decline  to  set  pro- 
f  in  the  cause ;  for  it  not  unfrequently  happens,  espeeialiy 
al  courts,  that  facts  bearing  most  powerfully  on  the  issue 
levant  in  the  course  of  a  trial,  though  at  its  conunence- 
WB3  impossible  to  foresee  their  relevancy.  Suppose  sn 
it  for  a  murder  at  A.,  to  which  the  defence  set  up  is  a  false 
that  the  accused  was  on  that  day  and  hour  in  a  certain 

certain  house  at  B. ;  the  counsel  for  the  prosecution  way 
I  alone  in  that  room  at  that  day  and  hour,  and  may  kno' 
n  knowledge  that  the  accused  was  not  then  there, — conld 
ice  be  excluded  ? 

;ases,  however,  of  Stones  v.  Byron  and  Dunn  v.  Packwood, 
,he  strongest,  only  show  that  an  advocate  is  not  a  compe- 
jss  for  his  client,  and  leave  untouched  the  question  whetlier 
petent  for  the  other  side.  Now  it  would  be  very  da^ge^ 
ow  a  party,  who  knows  that  important,  perhaps  the  only 
.,  evidence  against  him  will  be  given  by  an  advocate,  to 
person's  mouth  by  retaining  him  as  his  counsel ;  and  if  it 

iriat,  212  :  1  B.  C.  H.  312;  a.  c.  nom.  Deufl  v.  Packwood,  I  D.  t  I. 
);  HU.  1847. 
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be  said  that  no  counsel  should  accept  the  retainer  under  such  cir- 
cumstances, the  answer  is,  that  the  question  is  not  what  the  honor  of 
the  bar  exacts,  but  what  the  law  will  allow.  Professional  privileges 
may  be  abused,  and  the  supposed  impeccability  of  every  member  of 
a  numerous  profession  is  an  unsafe  basis  of  legislation.  Besides,  it 
may  be  as  well  to  remark,  that  under  the  old  law,  previous  to  the 
6  &  7  Vict  c.  85,  when  an  interest  in  the  event  of  the  suit  was 
ground  for  the  rejection  of  a  witness,  the  rule  did  not  apply  to  a 
case  where  the  interest  was  fraudulently  acquired  in  order  to  create 
incompetency  (<). 

§  185.  Nor  is  this  matter  so  barren  of  authority  as  appears  to  have 
been  assumed  in  the  two  cases  decided  in  the  Bail  Court.  In  Bacon's 
Abridgment,  Evidence,  A.  3,  it  id  said,  "  The  inconveniency  would  be 
very  great,  if  a  counsel  were  not  at  all  to  be  made  use  of  as  a  wit- 
ness ;  for  by  this  means  every  such  person's  evidence  may  be  taken 
off  by  giving  him  a  fee."  In  Cuts  v.  Pickering  (u),  the  court  laid 
down  obiter,  that  with  respect  to  competency  to  bear  testimony  the 
same  law  was  of  an  attorney  or  counsel  And  Sir  John  Hawles,  in 
his  observations  on  the  State  Trials  in  1  Jac.  II.  (x),  tells  us,  "  Every 
man  knows  that  a  counsel  has  been  enforced  to  give  evidence  against 
his  client,  provided  it  be  not  of  a  secret  communication  to  him  by 
his  client"  The  same  is  stated  in  the  book  called  "Trials  per 
Pais "  (y) :  and  in  the  cases  of  Waldron  v.  Ward  (z)  and  Sparke  v, 
Middleton  (a),  counsel  who  had  been  employed  by  a  party  were  ex- 
amined. There  can  be  no  doubt  that  to  call  an  advocate  in  the  cause 
as  a  witness  is  most  objectionable,  and  should  be  avoided  whenever 
possibla  But  we  apprehend  that  a  judge  has  no  right  in  point  of 
law  to  reject  him ;  although,  if  the  court  above  were  of  opinion  that, 
under  all  the  circumstances,  any  practical  mischief  had  resulted  from 
the  reception  of  such  a  witness,  they  might,  in  their  discretion, 
grant  a  new  trial,  if  not  as  matter  of  right,  at  least  as  matter  oi 
judgment 

§  186.  These  views  are  confirmed  by  the  case  of  Cobbett  v, 
Hudson  (J).  After  the  14  &  15  Vict  c.  99,  had  allowed  parties  to 
a  suit  to  be  witnesses,  it  became  clear  that — inasmuch  as  all  persons 
who  sue  or  defend  in  a  court  of  justice  may,  if  so  disposed,  conduct 

(t)  Pb.  &  Am.  144.  (z)  Sty.  449. 

(«)  1  Teutr.  197.  (a)  1  Eeb.  505.    See  also  Mar.  68,  pL 

(x)  11  How.  St.  Tr.  459.  186. 

(y)  Page  385.  {h)  1  M.  &  Bl.  11. 
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justice.  It  seems  to  me,  therefore,  that  his  evidence  ought  not  to 
have  been  received,  and  having  been  received,  that  there  ought  to  be 
a  new  trial'  But  there  the  evidence  had  been  received  after  the 
defendant's  case  was  closed,  and  after  the  plaintiffs  advocate  had 
repUed ;  and  this  irregularity,  testifying  that  the  under-sheriflF  who 
presided  was  unduly  influenced,  appears  to  have  been  a  ground  of 
the  decision.  In  Deane  v.  Packwood,  4  D.  &  L  395,  note  (6),  (very 
shortly  reported  in  a  note  to  Stones  v,  Byron,  4  D.  &  L  393,)  which 
was  likewise  a  trial  before  the  sherifiT,  the  plaintiffs  attorney,  after 
addressing  the  jury  as  advocate,  was  examined  as  a  witness ;  and 
Erie,  J.  granted  a  new  trial  on  this  ground,  but  without  laying 
down  a  general  rule  on  the  subject,  or  professing  to  extend  the 
authority  of  Stones  v,  Byron.  In  E.  v,  Brice,  2  B.  &  A.  606,  it  was 
laid  down  that,  on  the  trial  of  an  indictment  for  perjury,  the  prose* 
cutor  shall  not  be  admitted  to  address  the  jury ;  the  court  observing, 
'The  prosecutor  may  be,  and  generally  is,  a  witness;  and  it  is  very 
unfit  that  he  should  be  permitted  to  state,  not  upon  oath,  facts  to 
the  jury  which  he  is  afterwards  to  state  to  them  on  his  oatL'  But 
there  the  King  was  to  be  considered  the  party;  and  the  private 
prosecutor  had  no  right  to  address  the  jury,  even  if  he  waived  his 
right  to  be  examined  as  a  witness.  It  was  said,  at  the  trial  of  this 
cause,  that  since  the  late  Evidence  Act  (14  &  15  Vict.  c.  99)  passed, 
it  had  been  decided,  both  before  the  Chief  Justice  of  the  Common 
Pleas,  and  the  Chief  Baron  of  the  Exchequer,  that  a  party  cannot  be 
pennitted  to  act  as  his  own  advocate  and  to  be  examined  as  his  own 
witness;  but  after  diligent  inquiry,  no  such  decision  can  be  dis- 
covered. The  validity  of  the  rule  contended  for,  is  rested  on  the 
authority  of  the  judge  at  Nisi  Prius  to  regulate  the  procedure  in  a 
way  that  may  be  most  conducive  to  the  investigation  of  truth  ;  and 
the  instance  was  referred  to  of  an  order  for  the  witnesses  to  leave 
the  court,  with  an  intimation  that  any  witness  who  remains  in 
court,  or  returns  into  court  before  he  is  called,  shall  not  be  examined. 
But  the  judge  must  be  governed  by  established  practice  and  the 
general  rules  of  law.  With  respect  to  ordering  the  witnesses  out  of 
court,  although  this  is  clearly  within  the  power  of  the  judge,  and  he 
may  fine  a  witness  for  disobeying  this  order,  the  better  opinion 
seems  to  have  been  that  his  power  is  limited  to  the  infliction  of  the 
fine,  and  that  he  cannot  lawfully  refuse  to  permit  the  examination 
of  the  witness.  See  Cook  v,  Nethercote,  6  C.  &  P.  741 ;  Thomas  v. 
David,  7  id.  350 ;  R  v.  Colley,  1  Moo.  &  MaL  329.    We  may 
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hope  that,  without  any  positive  rule  agaiast  a  party  addressiog  the 
jury,  and  being  exaiDiued  as  a  witness  oa  oath  on  bis  own  behalf,  a 
practice  so  objectionable  is  not  likely  to  spring  up ;  for  it  is  not 
only  coatmry  to  good  taste,  and  good  feeling,  but,  as  it  must  be 
revolting  to  the  minds  of  the  jury,  it  will  generally  be  injurious  ta 
those  who  attempt  it.  Tn  such  a  case  as  the  present  there  is  not  the 
smallest  color  for  resorting  to  it ;  for  the  plaintiff,  suing  tn  forma 
pauperis,  had  counsel  assigned  to  him,  who  must  be  snpposed  to  have 
been  ready  to  support  at  the  trial  the  certificate  he  had  given,  that 
the  plaintiff  had  a  good  cause  of  action ;  and  an  offer  was  freely 
made  to  the  plaintiff,  to  postpone  the  trial  till  the  attendance  of  this 
gentleman  could  be  procured.  If  the  practice  does  gain  ground  to  a 
degree  seriously  injurious  to  the  due  administration  of  justice,  the 
legislature  may  interi'ere,  or  the  judges,  under  the  authority  vested 
in  tbem,  may  make  a  general  order  whereby  it  may  be  prevented  in 
future.  But,  as  the  law  now  stands,  we  think  the  judge  at  Nisi 
Fnus  exceeded  bis  authority,  in  refusing  to  allow  the  plaintiff  to  be 
examined  as  a  witness  on  oath  after  addressing  the  jury  as  an 
advocate ;  and  that  upon  a  new  trial  he  must  be  permitted  to  do 
both  if  he  shall  he  so-  inclined."  The  rule  for  a  new  trial  was 
accordingly  made  absolute. 

§  187.  Next  as  to  the  case  of  jurors.  It  is  fully  settled,  that  a 
juryman  may  be  a  witness  for  either  of  the  parties  to  a  cause  which 
he  is  trying  (c).'  And  it  is  essential  that  this  should  be  eo,  as 
otherwise  persons  in  possession  of  valuable  evidence  would  he  ex- 
cluded if  placed  on  the  jury  panel,  and  might  even  be  fraudulently 
placed  there  for  the  purpose  of  excluding  their  testimony.  But 
here  an  important  distinction  must  be  borne  in  mind,  viz.  the 
difference  between  general  information,  and  particular  personal 
knowledge.  A  writer  on  this  subject  states  the  rule  thus  {d):  "It 
is  now  perfectly  settled  that  a  '  .    .     ■-       .!■.-»» 

on  his  own  private  knowledge 

(e)  Z  BUckst.  Comm,  375;  Trials 
Pais,  384;  2  Hawk.  P.  C.  c.  IS,  i. 
1  Lill.  Pract.  Reg.  562;  3  id.  126;  B 
Beadiiig,  7  Bow.  St.  Tr.  S67;  R  e.  Hei 
18  id.  123;  Bennet  v.  Tha  Hundred 
Hartford.  Sty.  233;  Fil^antei  v.  Uo; 

>  DunbM  r.  Pwkf,  2  Tyler,  217;  B 
■er  V.  Com.,  61  ?«.  8t  832;  McEain 
Mich.  21,  ace 


PART  l]  witnesses.  —  competency.  191 

the  verdict  was  according  to  or  against  the  evidence ;  it  is  very 
possible  that  the  private  grounds  of  belief  might  not  amount  to  legal 
evidence  *  And  if  such  evidence  were  to  be  privately  given  by  one 
juror  to  the  rest,  it  would  want  the  saoiction  of  an  oath,  and  the 
juror  would  not  be  subject  to  cross-examination.  If,  therefore, 
a  juror  know  any  fact  material  to  the  issue,  he  ought  to  be  sworn 
as  a  witness,  and  is  liable  to  be  cross-examined ;  and  if  he  privately 
state  such  facts,  it  will  be  a  ground  of  motion  for  a  new  trial*' 
This  distinction  is  well  illustrated  by  the  following  cases.  In  R  v. 
Bosser  (e),  the  accused  was  indicted  for  stealing,  in  a  dwelling- 
house,  a  watch  and  seals,  alleged  to  be  of  the  value  of  7/.;  and,  a 
witness  for  the  prosecution  having  sworn  that  the  property  in  his 
opinion  was  worth  that  sum,  the  jury,  after  the  summing  up, 
inquired  if  they  were  at  liberty  to  put  a  value  on  the  property 
themselves.  To  tbis  Vaughan,  J.  answered,  "  If  you  see  any  reason 
to  doubt  the  evidence  on  the  subject,  you  are  at  liberty  to  do  so. 
Any  knowledge  you  may  have  on  the  subject  you  may  use.  Some 
of  you  may  perhaps  be  in  the  trade."  And  Parke,  B.  added,  "  If  a 
gentleman  is  in  the  trade,  he  must  be  sworn  as  a  witness.  That 
general  knowledge  which  any  man  can  bring  to  the  subject  may  be 
used  without ;  but  if  it  depends  on  any  knowledge  of  the  trade,  the 
gentleman  must  be  sworn."  And  in  Manley  v.  Shaw  (/),  which  was 
an  action  against  the  acceptor  of  a  bill  of  exchange,  after  the  hand- 
writing of  the  defendant  had  been  proved,  one  of  the  jury,  on 
looking  at  the  bill,  said  that  the  stamp  was  a  forgery  ;  and  stated 
to  the  court,  that  several  respectable  houses  had  been  found  in  pos- 
session of  forged  stamps  to  a  great  amount :  on  which  Tindal,  G.  J. 
said, ''  The  gentleman  of  the  jury  who  says  that  the  stamp  is  a 
forgery  should  be  sworn  as  a  witness,  to  give  evidence  to  his 
brother  jurors  before  they  can  act  upon  his  opinion ";  and  told  the 
juryman  that,  if  he  thought  proper,  he  might  be  sworn  and  examined 
as  a  witness  to  prove  the  forgery.  The  juryman  declining  this,  and 
there  being  no  other  evidence,  the  judge  directed  a  verdict  for  the 
plaintiff. 

§  188.   Lastly,  with  respect  to  judges.^    Notwithstanding  the  lan- 
guage attributed  to  Grascoigne,  C.  J.,  on  this  subject  (ff),  it  is  clearly 

(e)  7  C.  A  P.  648.  (g)  P.  7  Hen.  IV.  41  A,  and  see  Plowd. 

(/)  Car.  &  M.  861.  88. 

<  Schmidt  v,  N.  Y.  Hut  Fire  Ins.  Co.,  1  Giay,  529,  585,  ace 
1  1  Gnenl.  £y.  gi  166,  249,  864. 
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le  competency  of  a  witness,  that  he  is  named  as  a 
missioQ  under  vhich  the  court  is  sitting  (k).  But 
been  taken  with  respect  to  the  judge  who  is  actn- 
,u3e  (i) ;  and  it  may  be  observed  that,  on  the  trial 
s;icides  in  1660,  when  two  of  the  members  of  the 
J  down  from  the  bench  to  give  evidence,  they  did 
,ntil  after  that  trial  was  concluded  (ft) ;  this,  how- 
)een  matter  of  taste  and  feeling.  When  a  noble- 
lie  House  of  Lords,  any  of  the  peers  is  a  competent 
then,  on  such  occasions,  each  peer  sits  in  the  capa- 
[e  and  juryman.  The  objection,  if  it  be  one,  to  the 
le  judge  who  presides  at  the  trial  rests,  not  on  the 
ving  to  form  a  judgment  on  the  case,  —  this  argu- 
.ide  the  juryman,  —  but  on  one  analogous  to  that 
3  competency  of  counsel,  viz.  the  difficulty  which 
>ave  in  discriminating  between  his  testimony  and 
them  OD  matters  of  law,  or  his  comments  on  the 
y  other  witnesses ;  to  which  the  same  answer  pre- 
ily,  that  the  presiding  judge  may  be  the  sole  de- 
rtant  evidence,  the  relevancy  of  which  to  the  issue 
;n  be  suspected  until  the  case  is  gone  into.     Be- 

parties  have  no  voice  whatever  in  the  selection  of 
mot  challenge  him,  either  peremptorily  or  for  cause. 
},  in  the  observations  to  which  we  have  already 
,  "  Every  man  knows  that  a  judge  in  a  civil  matter 
las  been  enforced  to  give  evidence,  for  in  that  par- 
eases  to  be  a  judge,  and  is  a  witness;  of  whose 
Y  are  the  jitdges,  though  he  after  reassume  his 

afterwards  a  judge  of  the  jury's  verdict."  There 
however,  that  if  a  judge  gives  evidence  he  mast  be 
.mined  and  cross-examined  like  any  othei  witness, 
who  is  neither  trying  the  cause,  nor  named  in  the 
8  been  said  to  be  doubtful  whether  he  is  compel- 
ything  which  came  to  his  knowledge  as  judge  (n), 

,  c.  4fl,  ».  17;  Bac  (I)  Lord  Stafford's  cue,  7  How.  SL  Tr, 

.e.  Hacker,  J.  E«l7.  1SB4,  115S,  1552;  Earl  of  Hacdesfield'i 
Sir  J.   Hawles,   11     casr,  IS  id.  1SG2,  1391. 

{m)  11  How.  St.  Tr.  459. 
Ill;   1  Oreenl.   Et.  (n)  Steph.  Dig.,  Art.  Ill,  citing  R.  r. 

Gaiard,  S  C.  &  P.  G95.     In  thii  tase  Pat- 
,  Eely,  12.  teaon,  J,  adviaed  a  grand  jni;  not  to  «x- 
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but  he  seems  to  be  a  competent  witness,  although  this  also  has  been 
doubted.  It  is  hardly  necessary  to  add,  that,  with  regard  to  things 
not  coming  to  his  knowledge  as  judge,  a  judge  is  as  competent  and 
compellable  a  witness  as  any  other  person.  Within  the  last  few 
years,  at  least  five  judges  of  the  High  Court  (o)  have  appeared  as 
witnesses. 

It  is  established  beyond  doubt  that  an  arbitrator  may  be  called  as 
a  witness  in  an  action  to  enforce  his  award,  and  may  be  asked  what 
passed  before  him,  and  what  matters  were  presented  to  him  for  con- 
sideration, but  not  what  passed  in  his  own  mind  when  exercising 
his  discretionary  powers  as  to  the  matters  submitted  to  him  (p). 

tmioe  a  Chainnan  of  Quarter  Sessions  as  public  inconvenience  of  withdrawing   a 

to  what  a  person  testified  in  a  trial  in  his  judge  from  his  own  court  would  seem  to 

court.     '*With  respect  to  those  who  fiU  be  a  strong  argument  against  compelling 

the  office  of  judges,  it  has  been  felt  that  him  to  give  oral  testimony.    The  case,  if 

there  are  grave  objections  to  their  conduct  civil,  would  seem  to  be  one  for  the  applica- 

being  made  the  subject  of  cross-examina-  tion  of  Order  XXXVII.  Rule  1,  which 

tion  and  comment,  and  as  everything  which  allows  examination  bj  interrogatories  of  a 

they  can  properly  prove  can  be  proved  by  witness  whose  attendance  in  court  ought 

others,  the  courts  of  law  discountenance,  for  some  sufficient  reason  to  be  dispensed 

and  I  think  I  may  say  prevent,  their  being  with. 

examined-"    Per  Cleasby,  B.,  in  Buccleuch  (o)  Coleridge,  C.  J.,  when  Lord  Chief 

(DukeoOr.  Metropolitan  Board  of  Works,  Justice  of  England,   before  the  conimit- 

ta/ra.    See  also  R.  «.  Harvey,  8 Cox,  C.  C.  ting  justices  in  the  Fumeaux  Frauds  in 

at  p.  108,  where  Bylea,  J.  said,  "that  if  1881;  Jesael,  M.  R.,  Denman,  J.,  Pollock, 

he  were  to  be  subpoenaed  to  produce  his  B.,  and  Lopes,  J. 

notes,  he  would  refuse  to  appear,  but  that  {p)  Buccleuch  (Duke  of)  v.  Metropolis 

the  same  objection  was  not  applicable  to  tan  Board   of  Works,  L.  R.,   5  H.   L. 

the  judges  of  the  inferior  courts."    The  418. 
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vrho  resist  long,  succumb  at  last;  others  yield  on  slight  pressure; 
and  some  scarcely  wait  to  be  tempted.  To  enumerate  these  interests 
or  motives,  would  be  to  enumerate  the  springs  of  human  action  (e) ; 
but  the  following  are  among  the  principal. 

§  191.  First,  then,  of  pecuniary  interest,  as  being  the  most  obvi- 
ous. This  was  formerly  a  ground  of  incompetency  (/ ; )  and  in 
order  to  estimate  its  weight,  the  condition  and  circumstances  in  life 
of  the  witness  should,  if  practicable,  be  ascertained  and  taken  into 
consideration.  The  temptation  which  poverty  afiTords  to  perjury 
needs  little  comment. 

"  Jures  licet  et  Samothracum 
£t  nostrornm  aras;  contemnere  fulinina  pauper 
Creditur  atque  deoe,  dis  ignoscentibos  ipsis  "  {g), 

"En  grande  pauvret^  n*y  a  pas  grande  loyaut^"  (h).  Expressions 
like  these  however  are,  if  understood  literally,  libels  on  human 
nature ;  and  the  rich  and  great  are  subject  to  temptations  of  their 
own  (t). 

§  192.  Secondly,  a  powerful  source  of  false  testimony  is  to  be 
found  in  the  relations  between  the  sexes.  Previous  to  the  16  &  17 
Vict.  c.  83,  husband  and  wife  were  incompetent  witnesses  for  or 
against  each  other,  in  most  civil,  as  they  still  are  in  most  criminal 
cases  {Jc),  —  an  exclusion  based,  not  so  much  on  supposed  affection 
between  them,  as  on  an  artificial  unity  of  person  established  by  the 
policy  of  the  law.  But  the  existence  of  any  other  relation  of  this 
kind  —  such  as  that  of  a  man  with  his  kept  mistress,  &c.  —  only 
goes  to  the  credit  of  a  witness.  Whether  a  man's  wife  or  his  kept 
mistress  is  more  likely  to  bear  false  testimdby  in  his  favor,  depends 
on  circumstances.  In  the  one  case  there  is,  by  law,  an  almost  in- 
dissoluble unity  of  person,  accompanied  most  usually  by  a  unity  of 
interest,  but  still  where  affection  may  or  may  not  exist :  in  the  other, 
the  relation  probably  originated  in  at  least  some  degree  of  affection 
on  the  part  of  the  man ;  but  then  he  may  at  any  moment  put  an 
end  tp  it,  which  in  many  instances  would  deprive  a  woman  of  the 
means  of  subsistence,  whose  reputation  has  been  forfeited. 

§  193.  Thirdly,  the  interest  arising  out  of  other  domestic  and 
social  relations.    This  may  have  its  source  either  in  affection^  desire 

(e)  See  fartlier  on  this  subject,  5  Benth.         (h)  Bonnier,  Traits  dos  Preuyes,  §|  190 

Jnd.  Er.  bk.  10,  ch.  2€taeq.  and  820. 
(/)  Sufra^  ch.  2.  (»)  Infra. 

{g)  Jovenal,  Sat  8,  yt.  144  €<  m;.  (Jc)  See  the  preceding  chapter. 
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ressioQ  or  vexation.  In  the  laws  of 
hip  within  certain  degrees  has  Ifeen 
:y  (/) ;  and  friendship  or  enmity  with 
y  justly  cause  evidence  to  be  looked 
I  even  these  supply  the  most  efficient 
it  in  his  family,  a  military,  ecclesias- 
may  often,  without  exposing  himself 
t  mischief  almost  boundless  on  tboae 
,y.  "  Idonei  noa  videntur  esse  testes, 
tea  fiant,"  said  the  Roman  law  (n). 
;oes  to  the  credit  of  the  witness, 
s  often  committed  to  preserve  the 
.n  example  of  this  may  be  seen  in 
equeot  occurrence,  where  the  person 
me  former  occasion,  given  a  certain 
)ut  which  he  is  interrogated,  and  is 
it  account 

urce  of  bias  which  we  shall  notice  is 
ction  for  others.  A  man  who  belongs 
secret  society,  governed  by  princi[des 
id,  comes  before  the  tribunal  loaded 
iddition  to  his'  own  (o).  To  this  head 
acious  evidence  is  given  through  the 
ilarity  of  station  in  life,  or  a  coiuci- 
ligious  opinions,  and  the  like.  This 
tuesses  from  the  higher  walks  of  so- 
i  hostile  advocate  to  deal  with  sudi 
.  evident  they  are  misleading  the  tri- 
nor  alike  render  it  unsafe  to  speak  of 


;  (o)  Introd.  pt  1,  g  20. 

,  {p)  "  Si  deficietnr  nuntero  "  {tail  it»- 

iiam)  "pan  diversa,  paacitatfm;  li  itan- 
dabit,  con^pirationem ;  si  humiles  prndil' 
est,  Tilitatemi  si  potentca,  i^tiaiD  opoi^ 
te^it  incesMre."  Qnintil.  IiuL  Oral.  Ub. 
6,  c  7. 


PART  n. 


HEAL    EVIDBNOB. 


Sbtt. 
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Sometimes  direct 186 

Usually  circumstantial    ....  196 

Immediate  real  evidence     ....  197 

Sometimes  exacted  by  law  .     .     .  197 

Sometimes  by  practice    ....  197 

Often  produced  when  not  exacted  197 

Views  and  models 197 

Inspection,  &c 197 

Beported  real  evidence 198 

Infinnities  of 198 

CiicomstaRtial  real  evidence  .    .     .  199 
Value  and  dangers  of,  chiefly  con- 
spicttoas   in   criminal   proceed- 

ings 199 

Infirmative  facts  or  hypotheses     .  199 
Necessary    inferences    from    cir- 
cumstantial real  evidence      .    .  200 

Presumptive  inferences  from  cir- 
cumstantial real  evidence     *     .  201 

Physical  coincidences  and  dissimi- 
larities .......  201 

Incnlpative,  effect  of    .     .     .  201 

Exculpative,  effect  of  .     .     .  201  | 


SSCT. 

Infirmative  hypotheses  affecting  real 
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1".  Accident 202 

Irresponsible,  agency     ....  202 

2'.  Foiiery 208 

1.  Self-exculpative 205 

Suspected   person   innocent  in 

toto 206 

By  innocent  person    to    avert 

suspicion 205 

2.  Malicious 206 

Instances 206 

With  double  object     ....  207 

By  force 207 

8.  In  sport,  or  for  a  moral  end     .  208 

8^  Lawiul  action  of  the  accused    .  209 
Real  evidence  fallacious  as  to  the 

quality  of  crime 210 

Presumption  of  larceny  from  posses- 
sion of  stolen  property    .     .     .  211 
Sometimes  shifts   tne  burden  of 

proof 211 

Possession  must  be  recent    .    .  21 1 

And  exclusive 212 

Carried  too  far  in  practice    .     .  218 
Explanation  of  possession  by  the 

accused     .......  214 


§196.   ''Eeal  Evidence"*  —  the  emdentia  rei  vel  facti  of  the 
civilians  (a)  —  means  all  evidence  of  which  any  object  belonging 


(a)  Mascard.  de  Prob.  Qnsest  8;  Calv.     Stowell  in  Evans  v.  Evans,  1  Hagg.  C.  R. 
Lexic.  Jurid. ;  and  the  judgment  of  Lord    105. 

1  Real EriBKNCX.  —  (a.)  Meaning  of  Term, — The  phrase  "Real  Evidence,"  as  used 
in  the  text  and  generally,  is  one  of  two  distinct,  though  allied  meanings.  By  it  is  under- 
stood: (1.)  The  evidence  furnished  by  things,  as  distinguished  from  persons ;  including 
thereby  evidence  furnished  by  persons  considered  as  things,  i.  e.  by  human  beings  when 
acting  in  an  involuntary  and  physical,  rather  than  in  a  voluntary  and  mental  capacity. 
This  is  substantially  Bentham's  definition.  8  Benth.  Jud.  Ev.  26,  83  ;  1  ib.  53,  55. 
Conf.  §12,  supra,  (2.)  The  limited  portion  of  such  evidence,  of  which  the  tribunal  is 
the  original,  percipient  witness.  The  two  classes  of  what  is  commonly  styled  real 
evidence  stand  therefore  related  to  each  other  as  genus  and  species.  The  phrase  in  its 
(1)  sense  seems  unnecessary  refinement  of  terms.  It  substantially  accords,  moreover, 
with  other  evidence,  direct  or  circumstantial;  it  being  a  fact  that  in  the  vast  majority 
of  iiwtmces  any  reported  evidence,  not  hearsay,  is  real  evidence,  in  this  sense.    That  a 
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source ;  persons  also  being  included, 
as  belong  to  them  in  common  with 
ofTence  or  contempt  is  committed  in 

.  Jad.  Ev.  26;  1  id.  GS. 

pale  when  accused  of  crime,  that  the  footprinta  at 
ad  near  the  loeta  of  a  murder  (Walker  v,  SttU, 
riaf{  ID  no  aubatantUl  manner  froni  other  faeti 
)h  guilt.  To  the  percipient  vitneee  the  reported 
the  tribnnal,  it  u  peraonal.  Com.  v.  Pope,  lOS 
,  the  phnae  hai  a  distinct  and  recognized  mean- 
ated  a  strong  and  pecnlinr  probative  force, — a 
the  nature  of  tbingi,  can  have.  Aa  tending  to 
stingubhed  (ton)  the  criileutiary  hearing  of  the 
tahtished),  it  is  even  more  coDclnsiire  than  re- 
sported  evidence,  of  whatever  nature,  involvo 
the  reporter.     Hen,  as  the  phrase  is,  "res  ipsa 

Btanceg  of  the  oae  of  real  evidence,  eonf.  Bnloff 
Qok's  case,  76  Pa.  Sl  310.  But  ie«  Ihinger  •. 
.  Webster  (|l  Cush.  2»G),  —  a  caae  remarkable 
made  of  thii  kitid  of  evidence,  —  when  teeth 
in  are  broQght  into  conrt,  toRether  with  the 
,  — when  a  letter  trritten  in  a  peculiar  style  i* 
-such  a  letter  ia  produced  from  the  posaeMJon 
.  exunplea  of  the  falniliar  a^ncj  of  real  evi- 
Tase,  Bemia  Eeport,  pp.  60,  SI,  204,  205,  20S, 
inapeutioD  of  the  weapon  with  which,  or  tlie 
id  to  have  been  committed,  ia  real.  Wynne  ■. 
a,  S5  N.  Y.  49  ;  Gardner  c.  People,  t  Parkv, 
a,  of  an  injured  limb  eihibited  on  triaL  Mulhado 
jrett,  71  N.  C.  85  ;  SUte  e.  Weinera,  66  Mo.  IS. 
tabtiahed  by  resemblance,  of  an  infant  preseDt  in 
,  184  ;  Warlick  n.  White,  78  N.  C.  175  ;  Garvin 
Imff,  67  S.  C.  S9  ;  Stumm  v.  Hummel.  39  Iowa, 
it  when  tried  on  in  coart,  is  a  question  of  real 
I.  13S.  A  further  inttance  of  real  evidence  is 
is  taken  to  the  loeiu  in  7110,  nr  other  place  made 
I  prembes.  Wfaar.  Cr.  PI.  f  707.  Com.  «.  Web- 
Itate  V.  Knapp,  45  K.  H.  14H  1  Eastwood  ■>.  Peo- 
ple, ID  Hinn.  271 ;  SUte  r.  Bertin,  24  La.  An. 
I.,  64  Wbc.  364. 

obviously  possible  that  real  evidenM  may  oobm 
her  evidence.  Thus,  in  case  of  a  indiEn .'  bia 
)ce;  but  the  niftnner  of  delivering  his  evidence, 
itoiy  display  of  emotion,  the  eagemeas  with  which 
o,  —all  tbia,  and  the  like,  ia  original  real  evidence, 
to  the  original  aontve  of  the  stateuenta  therein 
The  water-mark,  various  colors  of  the  ink, 
if  alterations,  if  any,  and  the  like,  famish  reel 
it  to  the  court  by  experts  caviled  for  that  parpoae. 
ritt  0.  Rudall.  116  Maas.  331  ;  Duboia  e.  Baker. 
)h.  St.  222  i  Wilion  n.  Beaiichamp,  50  IfiM.  34 ; 
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presence  of  a  tiibanal,  it  has  direct  real  evidence  of  the  fact  So 
formerly,  on  an  appeal  of  mayhem,  the  court  would  in  some  cases 
inspect  the  wound,  in  order  to  see  whether  it  were  a  mayhem  or 
not  (c) ;  and  if  the  mayhem  was  obvious,  such  as  striking  off  an 
arm,  &c.,  the  proof  was  both  real  and  direct.  But  in  most  instances 
real  evidence  is  only  circumstantial  in  its  nature  (d),  1  e.  evidence 
from  which  the  existence  of  the  principal  fact  is  inferred  by  a  pro-* 
cess  of  reasoning. 

§  197.  Beal  evidence  is  either  immediate  or  reported  («).  Imme- 
diate real  evidence  is,  where  the  thing  which  is  the  source  of  the 
evidence  is  present  to  the  senses  of  the  tribunal  (/).  This  is  of 
all  proof  the  most  satisfactory  and  convincing,  —  "Cum  adsunt  tes- 
timonia  rerum,  quid  opus  est  verbis"  {g);  but,  as  already  stated, 
it  is  rarely  available,  at  least  with  respect  to  principal  facts.  And 
so  sensible  is  the  law  of  its  transcendent  value,  that  in  some  cases 
the  production  of  certain  species  of  real  evidence  is  peremptorily 
exacted,  to  the  exclusion  of  all  substitutes.  Thus,  it  is  an  established 
rule,  that  a  prisoner  shall  not  be  convicted  of  murder,  "  unless  the 
fact  were  proved  to  be  done,  or  at  least  the  body  be  found  dead  **  (A). 
So,  a  coroner's  inquest,  to  ascertain  the  cause  of  the  death  of  a  per- 
son who  has  died  suddenly,  must  be  held  super  visum  corporis  (t). 
So,  when  a  fine  was  levied,  the  parties  were  required  by  the  ancient 
statute  18  Edw.  1,  st.  4,  Modus  levandi  fineSy  to  appear  personally 
before  the  justices,  in  order  that  it  might  be  discerned  by  them  if 
they  were  of  full  age  and  good  memory,  &c.  Qc).    And  the  same 


(c)  28  Ass.  pi.  5;  22  id.  pi.  99;  37  id. 
pL  9.  See  also  KascaTdus  de  Prob.  Qnseat. 
8,  D.  10. 

<(0  See  1  Benth.  Jnd.  £▼.  65;  8  id.  38. 

(«)  3  Benth.  Jad.  Ev.  83. 

(/)  Where  the  prodactjon  of  real  evi- 
dence in  open  court  would  be  indecent,  the 
jury  may  inspect  it  in  private;  as  was  done 
in  the  case  before  Lord  Hale,  where  a  man 
SQOceaifally  defended  himself  against  a 
charge  of  rape,  by  showing  that  he  had  a 
frightful  rupture.  1  Hale,  P.  C.  635,  636. 
See   also    Bonnier,   Traits   des    Preuves, 

{g)  2  Bulst  53.  On  this  subject  Mas- 
cardus  (de  Prob.  Quest.  8,  n.  20)  and 
Bonnier  (Trait^  des  Preuves,  |  51)  quote 
the  well-known  lines  from  the  An  Poetica 
of  Horace: — 


"Segnius   irritant   animos   demisssa  per 
aurem, 
Quam  quDS  sunt  oculis   subjecta   fide- 
Ubus." 

(h)  2  Hale,  P.  C.  290.  As  to  what  is 
sufficient  to  prove  "the  fact"  "to  be 
done,"  so  as  lb  dispense  with  the  necessity 
of  proving  that  the  dead  body  has  been 
found,  see  R.  v,  Hindmarsh,  2  Leach,  569. 

(i)  1  Blackst.  Comm.  348;  4  id.  274; 
Holt,  167;  4  Edw.  1,  stat  2 ;  6  &  7  Vict, 
c.  83,  8.  2.  The  rule  obtains,  even  though 
a  second  inquiry  be  ordered.  Reg.  v. 
Carter,  84  L.  T.  849. 

(k)  For  this  reason,  a  fine  levied  by  an 
idiot,  lunatic,  Ac.  was  good,  for  the  law 
presumed  that  the  judge  would  not  allow 
the  party  to  levy  it  unless  he  were  of  sound 
mind.    See  Beverley's  case,  4  Co.  123  b; 
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seems  to  hold  in  the  case  of  a  recognizance  (Q;  which  is  always 
expressed  to  be  entered  into  on  the  personal  appearance  of  the  party 
before  the  justice  who  takes  it  (m).  On  this  principle,  in  a  great 
degree,  rests  the  just  and  sound  rule  of  English  judicature,  that  the 
evidence  of  witnesses  must  in  general  be  given  by  them  personally 
in  open  court,  —  the  real  evidence  afforded  by  their  demeanor  being 
one  of  the  most  powerful  securities  against  perjury  and  fraud.  There 
are  likewise  instances  where  the  production  of  real  evidence  is  ex- 
acted by  practice.  Thus,  on  an  indictment  for  larceny,  if  the  stolen 
property  has  been  found,  the  court  usually  insists  on  its  being  pro- 
duced before  the  jury;  although,  when  the  goods  stolen  are  of  a 
perishable  nature,  this  is  of  course  frequently  impossible;  neither 
would  it  be  required  when  likely  to  be  inconvenient  or  offensive, 
as  where  flesh  stolen  is  in  an  advanced  state  of  decomposition,  Ac 
But  real  evidence  is  often  produced  at  trials,  when  it  is  not  exacted 
by  any  rule  either  of  law  or  practice.  Valuable  evidence  of  this  kind 
is  sometimes  given  by  means  of  accurate  and  verified  models  (n),  or 
by  what  is  technically  termed  a  "  view,"  i.  e.  a  personal  inspection 
by  some  of  the  jury  of  the  locus  in  quo,  —  a  proceeding  allowed  in 
certain  cases  by  the  common  law  (o),  in  criminal  (p)  as  well  as  in 
civil  cases,  and  much  extended  by  the  statutes  4  Anne,  c.  16,  s,  8 ; 
6  Geo.  4,  c.  50,  s.  23;  15  &  16  Vict.  c.  76,  s.  114,  and  17  &  18  Vict 
c.  125,  s.  58 ;  which  authorized  the  court  or  a  judge,  on  the  appli- 
cation of  either  party  to  an  action,  to  grant  a  rule  or  order  for  the 
inspection  by  the  jury  or  by  himself,  or  by  his  witnesses,  of  any  real 
or  personal  property,  the  inspection  of  whigh  might  be  material  to 
the  proper  determination  of  the  question  in  dispute.  And  now,  by 
"  The  Eules  of  the  Supreme  Court "  (g),  it  is  provided,  that  the  court 
or  a  judge  may,  upon  the  application  of  any  party  to  an  action,  and 
upon  such  terms  as  may  seem  just,  make  any  order  for  the  detention, 
preservation,  or  inspection  of  any  property,  being  the  subject  of  such 
action ;  and,  for  all  or  any  of  the  purposes  afoi-esaid,  may  authorize 
any  person  or  persons  to  enter  upon  any  land  or  building  in  the 


Mansfield's  case,  12  id.  124;  and  the  argn- 
ment  in  Molton  v.  Camroux,  2  Exch.  487. 

(/)  Beverley's  case,  4  Co*.  124  a.  Sem- 
ble  per  Parke,  B.,  in  Molton  v.  Camroux, 
2  Exch.  487,  498. 

(m)  See    the   precedents   in   Dalton's     113. 
Country   Justice,  Bum's  Justice  of  the  {q)  R.  S.  C,  OnL  LIL  r.  8. 

Peace,  &c 


(n)  It  is  the  same  in  France.  See 
Bonnier,  Traits  des  Preuves,  §  55. 

(o)  F.  N.  B.  123  C,  128  B.  184  F;  2 
Salk.  665;  2  Wms.  Saond.  44  a,  note  4. 

ip)  Reg.  V.  Martin,   41  L.  J.,  M.  a 
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possession  of  any  party  to  such  action ;  or  any  samples  to  be  taken, 
or  experiment  tried,  which  may  seem  necessary  or  expedient,  for  the 
purpose  of  obtaining  full  information  or  evidence. 

§  198.  Eeported  real  evidence  is,  where  the  thing  which  is  the 
source  of  the  evidence  is  not  present  to  the  senses  of  the  tribunal, 
but  the  existence  of  it  is  conveyed  to  them  through  the  medium  of 
witnesses  or  documents  (r).  This  sort  of  proof  is,  from  its  very 
nature,  less  satisfactory  and  convincing  than  immediate  real  evi- 
dence. "  To  the  reporting  witness  indeed,  if  his  report  be  true,  it 
was  so  much  immediate,  so  much  pure  real  evidence :  but  to  the 
judge  it  is  but  reported  real  evidence.  The  distinction  is  far  from 
being  a  purely  speculative  one :  practice  requires  to  be  directed  by 
it.  Eeported  real  evidence  is  analogous  to  hearsay  evidence,  and 
labors  more  or  less  under  the  infirmities  which  attach  to  that  modi- 
fication of  personal  evidence  compounded  of  circumstantial  evidence 
and  direct,  —  of  real  evidence  and  ordinary  personal  evidence  (evi- 
dence given  in  the  way  of  discourse) :  it  unites  the  infirmities  of 
both.  The  lights  aflforded,  or  said  to  have  been  afforded,  by  the  real 
eridence,  are  liable  to  be  weakened  in  intensity,  and  altered  in  color, 
by  the  medium  through  which  it  is  transmitted"  (s). 

§  199.  Circumstantial  real  evidence  partakes  of  the  nature  of  all 
other  circumstantial  evidence  in  this,  that  the  persuasions  or  infe- 
rences to  which  it  gives  rise  are  sometimes  necessary  and  sometimes 
only  presumptive.  And  as  it  is  in  criminal  proceedings  that  the 
value  and  dangers  of  this  mode  of  proof  are  chiefly  conspicuous,  we 
shall  devote  the  rest  of  this  chapter  to  a  consideration  of  its  pro- 
bative force  and  infirmative  hypotheses  in  those  proceedings.  By 
"infirmative  fact"  or  "hypothesis"  is  meant  any  fact  or  hypothesis 
which,  while  insufficient  in  itself  either  to  disprove  or  render  im- 
probable the  existence  of  a  prinqipal  fact,  yet  tends  to  weaken  or 
render  infirm  the  probative  force  of  some  other  fact  which  is  evi- 
dentiary of  it  (t), 

§  200.  In  the  case  of  necessary  inferences,  properly  so  called, 
there  can  be  no  infirmative  facts  or  hypotheses.  As  instances: 
where  a  female  was  found  dead  in  a  room,  with  every  sign  of 
having  met  a  violent  end,  the  presence  of  another  person  at  the 


(r)  3  Benth.  JucL  Ev.  8S.  ^^sj^^'i/Qf  ^t  ^  infirm  that  which  was  afflnned  by 
(a)  I(L  84.  X^tf^jr     c^iiother,  hath  exactly  expressed  all  the 

{t)  See  3  Beoth.  Jud.  Ev.  14.^^^*Soc-     forms  of  objection,  fallacy,  and  redargu- 
latcfl,  who,  professing  to  affirm  nothing,     tion.*'    Bac.  Adv.  Learn.,  Book  2. 
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scene  of  action  was  demonstrated  by 
band  visible  on  her  left  arm  (u).  Ai 
killed  by  a  bullet,  with  a  discharged 
hypothesis  of  his  haviag  committed  i 
negatived  by  proof  that  the  buUet  wbii 
large  to  fit  it  (x). 

§  201.  Cases  of  this  kind  are,  how< 
when  they  do  present  themselves  the 
need  comment.  In  the  vast  mcgority 
to  which  a  piece  of  circumstaatial  real 
probable  or  presumptive.  On  charges  < 
nature  of  the  weapoQ  with  which  the 
the  utmost  importance  in  determining 
ought  to  be  presumed ;  on  charges  of  f 
female  at  the  time  of  the  alleged  outr^i 
and  unstained,  as  the  case  may  be,  aCToi 
or  gainst  the  charge.  But  physical  ( 
ties,  often  of  a  most  singular  kind,  free 
of  the  perpetrators  of  offences,  or  estab 
wrongly  accused.  Several  instances  c 
Starkie  on  Evidence  (y).  Thus,  in  a  ca 
tliief  gained  admittance  into  the  house 
a  penknife,  which  was  broken  in  the  a 
was  left  sticking  in  the  window-frame,  i 
nient  of  which  corresponded  with  that 
the  pocket  of  the  prisoner.  So,  where 
a  pistol-shot,  and  the  wadding  in  the  « 
ballad,  the  corresponding  part  of  which 
the  prisoner.  In  another  case  of  muide 
prisoner's  breeches  was  found  to  con 
made  in  the  soil,  close  to  the  place  wh 
In  a  case  of  robbery,  the  prosecutor, 
robber  on  the  face  with  a  key,  and  a 
spending  wards  was  visible  on  the  face  ( 
also  relates  an  instance,  where  an  enc 
trees  was  broken  into  by  night,  and  se 


(u)  Case  of  Noilott  and  nthen,   ID  InatBtK 

lUrg,  St.  Tr,  App.,  No.  2,  p.  29.  7th  ed 

{x)  Theory  of  Pr«i.  Proof,  App.,  c*8e  2;  (y) 

Wills,  CiraumBt  E?.  80,  Sd  od.    See  other  4th  ed 
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and  fragments  of  some  of  which  were  found  lying  about.  On  ex- 
amining these,  it  appeared  that  they  had  been  bitten  by  a  person 
who  had  lost  two  front  teeth ;  and  this  caused  suspicion  to  fall  on 
a  man  in  the  neighborhood,  who  had  lost  two  front  teeth,  and  who, 
on  being  taxed  with  the  theft,  confessed  his  guilt  (z).  In  some  cases, 
also,  the  fact  of  the  Accused  being  left-handed  becomes  an  admini- 
culum  of  evidence  against  him,  L  e.  when  surrounding  circumstances 
show  that  the  offence  must  have  been  perpetrated  by  a  left-handed 
person  (a).  Few  things  have  led  to  the  detection  of  more  forgeries 
than  the  Anno  Domini  water-mark  on  paper ;  and  in  one  old  case 
a  criminal  design  was  detected,  by  a  letter  purporting  to  have  come 
from  Venice  being  written  on  paper  made  in  England  (b). 

Strong,  however,  as  coincidences  and  dissimilarities  of  this  nature 
undoubtedly  are,  we  must  be  careful  not  to  attribute  to  them,  when 
standing  alone,  a  conclusive  effect  in  all  cases.  Just  let  it  be 
remembered,  that  the  men  who  were  found  in  possession  of  the 
broken  knife  and  the  fragment  of  the  ballad  (the  latter  especially) 
might  have  picked  them  up  where  they  had  been  thrown  by  the 
real  criminals ;  that  the  person  the  print  of  whose  knee  was  visible 
on  the  soil  near  the  murdered  corpse  might  have  been  a  passer  by, 
who  knelt  down  to  see  if  life  were  really  extinct,  or  to  render  assist- 
ance to  the  sufferer ;  that  the  having  lost  front  teeth  or  being  left- 
handed  is  not  very  uncommon,  and  add  to  all  this  that  some  persons 
are  what  is  called  **  ambidextrous,"  i.  e.  can  use  both  hands  with  equal 
facility  (c)  ;  that  the  Anno  Domini  water-mark  on  paper  is  by  no 
means  infallible,  the  year  being  often  anticipated  by  the  manufac- 
turer (d) ;  that,  in  the  present  age  of  the  world  at  least,  a  person 
writing  at  Venice  on  a  sheet  of  paper  brought  or  imported  from 
England  is  scarcely  improbable;  and  that  even  the  impression 
made  on  the  face  by  the  key  might  have  been  caused  by  a  blow 
from  the  same  or  a  similar  key  at  some  other  time  {e),  or  might  pos- 
sibly be  a  natural  mark.  An  excellent  instance  of  how  closely  the 
propensity  to  run  after  coincidences  ought  to  be  watched,  is  pre- 
sented by  the  case  of  one  Fitter,  who  was  indicted  at  the  Warwick 
Assizes  of  1834  for  the  murder  of  a  female.  He  was  a  shoemaker ; 
and  his  leathern  apron  having  on  it  several  circular  marks,  made  by 

(z)  Maseard.  de  ProV.  QasesL  8,  n.  28.  {b)  Moore,  817. 

<a)  See  the  case  of  William  Richard-  (c)  Tayl.  Med.  Jnriflp.  230,  3d  ed. 

wn.  Appendix,  No.  I.;  and  Patch's  case,  (d)  Wills,  Circ  Ev.  29  and  114,  8d  ed. 

Bedc,  Med.  Jurispr.  683,  7th  ed.  (e)  GfoodcTe,  End.  29. 
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in  the  case  of  the  unfortunate  person  in  France,  who  was  executed 
as  a  thief,  on  the  strength  of  a  numher  of  articles  of  missing  silver 
haviDg  been  found  in  a  place  to  which  he  alone  had  access,  and 
wiiich  were  afterwards  discovered  to  have  been  deposited  there  by  a 
magpie  (j). 

§  203.  2°.  There  is  no  subject  in  the  whole  range  of  judicial 
proofs  which  demands  more  anxious  attention  than  the  forj;ery  of 
real  evidence.  It  is  in  some  degree  analogous  to  the  subornation  of 
personal  evidence,  being  an  attempt  to  pervert  and  corrupt  the  nature 
of  things  or  real  objects,  and  thus  force  them  to  speak  falsely  (k). 
The  presumption  of  guilt  afforded  by  the  detection  of  a  forgery  of 
real  evidence  is  a  different  subject,  and  is  based  on  the  maxim, 
"  Omuia  prffisurauntur  contra  spoliatorem  "  {[),  —  its  weight,  as  an 
iafirinative  hypothesis  respecting  real  evidence  in  general,  being  all 
that  comes  in  question  at  present 

p  ..r..    T..   r  ___i  .._:.! 1 :».  -rigin  in  any  of  the 

licious  intention  of 
the  view  of  effect- 

idence.  An  excel- 
from  this  source  is 
is  very  frequently 
xplained  possession 
of  larceny,  he  tells 
id  and  wary  judge, 
irse-stealiug,  on  the 
nal  the  day  it  was 
!  clear  by  the  con- 
,  on  finding  himself 
e  man  to  walk  his 
■ssary  occasion,  and 
I'er,  is  not  confined 


Ju<l.  Ev.  id;   Bonnier, 
s,  g  fi47. 
lid.  F,v.  50. 
3,  pt.  2,  eh.  2. 
.  C.  289.     A  similar  con- 
n  Surrey  in  1827,  but  lliB 
rerted.    B.  B.  Gill,  Wills, 
il  rd.     See  also  the  ease 
I,  Theor.  of  Presuniiitivs 
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related  in  a  Eeport  recently  published  on  the  Wellicade  Jail  at  Co- 
lombo  in  Ceylon.  A  man  named  Sellapa  Chitty,  of  the  class  termed 
Kattacotie,  reported  wealthy,  and  largely  engaged  in  trade,  charged 
his  neighbor  and  rival  in  business  with  causing  the  death  of  a  Mala- 
bar Cooly,  by  burning  and  otherwise  ill-treating  him ;  whereas  it  was 
found  that  the  man  had  died  a  natural  death,  and  that  the  prisoner, 
together  with  a  relative  and  servant,  had  applied  fire  to  several  parts 
of  the  body,  and  deposited  it  on  the  premises  of  the  accused,  after 
which  he  gave  notice  to  the  police,  and  charged  the  innocent  party 
with  the  murder.  The  case  seemed  clear,  and  the  accused  would  have 
been  tried  on  the  capital  charge,  had  not  the  medical  gentleman  on 
the  inquest  observed  the  unusual  appearance  of  the  burnt  parts,  and 
finally  discovered  that  the  injuries  had  all  been  inflicted  on  the  body 
after  death."  The  numerous  cases  that  have  occurred  of  persons 
inflicting  wounds,  often  of  a  serious  nature,  on  themselves  (s)  —  in 
some  instances  for  the  purpose  of  enabling  them  to  accuse  hated 
individuals  (t),  in  some  instances  from  mere  insanity  (u)  —  should 
induce  tribunals  to  be  more  on  their  guard  against  the  forgery  of 
real  evidence  than  they  commonly  are.  And,  as  though  no  limit 
could  be  assigned  to  human  wickedness,  it  is  said  that  even  sui- 
cide has  been  committed  with  a  like  view  (v).  The  following  appli- 
cation of  this  kind  of  forgery  is  likely  to  be  made  in  countries 
where  the  legitimate  principles  of  evidence  are  either  not  well 
understood,  or  not  duly  observed.  We  allude  to  the  artifice  of  send- 
ing to  the  person  whom  it  is  desired  to  injure  letters,  in  which  either 
the  mode  of  committing  some  crime  is  discussed,  or  allusion  is  made 
to  a  supposed  crime  already  committed;  and  then  procuring  his 
arrest  under  such  circumstances  that  the  document  may  be  found  in 
his  possession.  E  g.  "  On  such  an  occasion,"  (naming  it,)  "  my  dear 
friend,  you  failed  in  your  enterprise";  an  enterprise  (describing  it  by 
allusion)  of  theft,  robbery,  murder,  treason :  **  on  such  a  day,  do  so 

(«)  See  Tayl.  Med.  Jurisp.  254  et  seq,,  iDnocent  men  to  he  sentenced  to  ten  years 

8d  ed.;    Beck's  Med.  Jorisp.  32  et  seq.,  penal  senritude,  at  Stafford,  in  1880,  as  is 

7th  ed.  described  more  at  length  infra,  bk.  3,  pt. 

(0  TayL  in  loc.  cit.     In  The  Times  2,.ch.  10. 
newspaper  for  January  80,  1847,  will  be         (v)  We  have  somewhere  read  a  case  of 

foond  itte  case  of  a  girl  at  Beading  who,  that  kind;  and  believe  also  that  the  French 

enraged  against  a  man  for  having  ceased  Jacobins  were  accused    of  having  slain, 

to  live  with  her,  cut  her  throat  severely,  with  his  own  consent,  one  of  their  number, 

and  then  charged  him  with  attempting  in  order  to  throw  on  the  Royalists  the  impu- 

to  murder  her.  tation  of  having  murdered  him  as  a  poUti- 

(u)  See  e.  g.  the  case  of  Brooks,  whose  cal  enemy. 
felf-ODatttilation  and  false  chaige  caused  two 
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and  60,  and  you  will  succeed  "  {x).  "  In  this  way,"  observes  Ben- 
tham,  "  so  far  as  possession  of  criminative  written  evidence  amounts 
to  crimination,  it  is  in  the  power  of  any  one  man  to  make  circum- 
stantial evidence  of  criminality  in  any  shape  against  any  other  "  (y). 

§  207.  It  sometimes  happens  that  real  evidence  is  foi^ged,  with  the 
double  motive  of  self-exculpation,  and  of  inducing  suspicion  on  a 
hated  individual  (z).  And,  lastly,  it  is  to  be  observed,  that  this  spe- 
cies of  forgery  may  be  accomplished  by  force  as  well  as  by  fraud ; 
a  g.  three  men  unite  in  a  conspiracy  against  an  innocent  person ; 
one  lays  hold  of  his  hands,  anotlier  puts  into  his  pocket  an  article  of 
stolen  property,  which  the  third,  running  up  as  if  by  accident  during 
the  scuffle,  finds  there,  and  denounces  him  to  justice  as  a  thief  (a). 

§  208.  3.  Forgery  of  real  evidence  committed  either  in  sport  or 
with  the  view  of  effecting  some  moral  end.  As  an  instance  of  this 
may  be  cited  the  story  of  the  patriarch  Joseph,  who,  with  a  view  of 
creating  alarm  and  remorse  in  the  minds  of  his  guilty  brothers  for  their 
conduct  towards  him  in  early  life,  caused  a  silver  cup  to  be  privately 
hid  in  one  of  their  sacks,  and,  after  they  had  gone  some  distance  on 
their  journey,  had  them  arrested  and  brought  back  as  thieves  (6). 

§  209.  3**.  The  other  infirmative  hypothesis  affecting  real  evi- 
dence remains  to  be  noticed ;  namely,  that  the  apparently  crimina- 
tive fact  may  have  been  created  by  the  accused,  in  the  furtherance 
of  some  lawful,  or  even  laudable  design.  This  is  best  exemplified 
by  those  cases  of  larceny  where  stolen  property  is  found  in  the  pos- 
session of  a  person  who,  knowing  or  suspecting  it  to  have  been 
stolen,  takes  possession  of  it  with  the  view  of  seeking  the  true 
owner  in  order  to  restore  it,  or  of  bringing  the  thief  to  justice ; 
but,  before  this  can  be  accomplished,  becomes  himself  the  object  of 
suspicion,  in  consequence  of  the  stolen  property  being  seen  in  his 
possession,  or  of  false  information  being  laid  against  him  (c).  In 
cases  of  suspected  murder,  also,  stains  of  blood  on  the  person  or 
dress  of  the  accused  or  suspected  party  may  have  been  produced 
by  many  causes  (d),  e.  g.  the  slaughter  of  an  animal,  an  accidental 
bleeding  from  the  nose  (e),  a  surgical  operation  (/),  &c. 

{x)  3  Benth.  Jud.  Ev.  44.  having  seen  a  case  on  circuit,  where  a  pedler 

(y)  Id.  got  drunk  in  a  public  house,  and  a  x^rson 

(2)  See  the  case  of  the  Flemish  parson  present  took  possession  of  his  pack  with 

in  5   Causes  C^Ubres,   442,   ed.  Richer,  the  view  of  returning  it  to  him  when  sober, 

Amsterd.,  1778.  and  was  rewarded  for  his  charity  by  an 

(a)  3  Benth.  Jud.  £t.  39.  indictment  for  larceny. 

(6)  Genesis  xliy.  2et9eq,    See  3  Benth.  {d)  QuintU.  lib.  5,  c.  12. 

Jud.  £▼.  37,  52.  {e)  Id.  lib.  5,  c.  9. 

(e)  The  author  has  an  impression  of  (/)  In  the  case  of  William  Shaw,  ez»- 
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§  210.  Real  evidence,  whUe  truly  evidentiary  of  guilt  in  general, 
may  be  fallacious  as  to  the  quality  of  the  crime.  The  recent  pos- 
session of  stolen  property,  for  instance,  standing  alone,  is  deemed 
presumptive  evidence  of  larceny,  not  of  the  accused  having  received 
the  goods  with  a  guUty  knowledge  of  their  having  been  stolen  (g). 
And  there  can  be  little  doubt,  that  many  persons  have  been  con- 
victed and  punished  for  the  former  offence,  whose  guilt  consisted 
in  the  latter ;  while,  on  the  other  hand,  justice  has  often  failed  the 
other  way,  —  a  party  guilty  of  receiving  stolen  property  having 
been  erroneously  indicted  for  larceny  (A).  This  imperfection  in  our 
criminal  law  was  remedied  by  the  11  &  12  Vict.  c.  46,  s.  3,  and  24 
&  25  Vict  c.  96,  8.  92,  which  allow  counts  for  larceny  to  be  joined 
with  counts  for  receiving  goods,  knowing  them  to  have  been 
stolen  (t).  So  where  a  person  is  found  dead  and  plundered  of  his 
property,  the  subsequent  possession  of  a  portion  of  it  may  induce 
a  suspicion  of  murder,  against  a  party  whose  real  crime  was 
robbery  (A). 

§  211.  There  is  one  species  of  real  evidence  which  deserves  a 
more  particular  consideration,  namely,  the  presumption  of  larceny, 
arising  from  possession  by  the  accused  of  the  whole  or  some  portion 
of  the  stolen  property.  Not  only  is  this  presumptive  evidence  of 
delinquency  when  coupled  with  other  circumstances;  but,  even 
when  standing  alone,  it  will  in  many  cases  raise  a  presumption  of 
guilt,  sufficient  to  cast  on  the  accused  the  onus  of  showing  that  he 
came  honestly  by  the  stolen  property;  and  in  default  of  his  so 
doing,  it  will  warrant  the  jury  in  convicting  him  as  the  thief.  This 
presumption  is  not  only  subject  to  the  infirmative  hypotheses  attend- 
ing real  evidence  in  general ;  but  from  its  constant  occurrence*  and 
the  obvious  danger  of  acting  indiscriminately  upon  it,  it  has,  as  it 
were,  attracted  the  attention  of  judges,  who  have  endeavored  to 
impose  some  practical  limits  to  its  operation,  where  it  constitutes  the 
only  evidence  against  the  accused.  And,  first,  it  is  clearly  estab- 
lished that,  in  order  to  put  the  accused  on  his  defence,  his  possession 

CQted  at  EdinbuTgh  in  1721,  for  the  sap-         (g)  R.  v.  Densley,  6  C.  &  P.  899;  R.  v. 

posed  mnrder  of  hia  daughter,  ytho  had  Oddy,  2  Den.  C.  C.  273,  per  Alderson,  B. 

committed  suicide,  one  of  the  facts  which  See  R.  v.  Jjangmead,  1  Leigh  &  C.  427» 

pressed  against  him  was  that  his  shirt  was  439. 

bloody,  which  was  however  caused  by  his         {h)  See  R.  v.  Collier,  4  Jurist,  703. 
having  bled  himself  some  days  before,  and  (i)  See  also  14  &  15  Vict.  c.  100,  s.  12. 

the  bandage  becoming  untied.    Theoiy  of         (k)  See  R.  v.  Downing,  Wills,   Circ. 

Pres.  Proof,  App.,  case  8.  Evid.  137,  3d  ed. 

14 
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was  indicted  for  stealing  three  sheets,  the  only  evidence  against  liim 
being,  tliat  they  were  found  on  liis  bed  in  his  house  three  calendar 
mouths  after  the  theft.  On  thia  it  was  objected  by  his  counsel,  on 
the  authority  of  R.  v.  Adams,  that  the  prisoner  ought  not  to  be 
called  on  for  his  defence.  But  Wiglitman,  J.  said,  that  it  seemed  to 
him  impossible  to  lay  down  any  definite  rule,  as  to  the  precise  time 
within  which  a  prisoner  might  be  called  on  to  give  an  account  of  the 
possession  of  stolen  property;  and  that  although  the  evidence  in  the 
actual  case  was  very  slight,  it  must  be  left  to  the  jury  to  consider 
what  weight  they  would  attach  to  it.  The  prisoner  was  acquitted. 
In  R  V.  Cooper  (t),  where  a  mare,  which  had  been  lost  on  tlie  17th 
of  December,  was  found  in  the  possession  of  tlie  prisoner  between 
the  20th  of  June  and  tlie  22d  of  July  following,  and  there  was  no 
other  evidence  against  him,  Maule,  J.  held  the  possession  not  suffi- 
ciently recent  to  put  him  on  his  defence.  In  dealing  with  this  sub- 
ject, it  is  to  be  remarked,  tliat  the  probability  of  guilt  is  increased 
by  the  coincidence  in  number  of  the  articles  stolen  with  those  found 
in  the  possession  of  the  accused,  —  the  possession  of  one  out  of  a 
large  number  stolen  being  more  easily  attributable  to  accident  or 
forj,'ery  than  the  possession  of  all  (m), 

§  212.  But  in  order  to  raise  this  presumption  legitimately,  the 
possession  of  the  stolen  property  should  be  exclusive,  as  well  as 
rcct-nt  If,  for  instance,  the  articles  stolen  were  found  on  the  person 
of  the  accused,  or  in  a  locked-uo  house  or  room,  or  in  a  box  of  which 
for  calling  on  him  for 
Q  a  house  or  room,  in 
ipable  with  himself  of 
IX  to  which  others  had 
in  of  his  guilt  (-tr).  An 
.ccused  is  the  occupier 
;  because,  it  is  ai^ued, 
er  the  house  as  to  pre- 
without  his  sanction, 
is  reasoning  may  be 
'  a  house  is  guilty  of 
stolen  goods  found  in 
I  his  connivance,  and, 

L  V,  Drown,  IIS.,  E{!iit  Sum, 

:.  Ev.  6H,  3d  ed.,  note  {y). 
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secondly,  even  supposing  they  were,  that  he  was  the  thief  who  stole 
them,  there  being  no  corroborating  circumstances^  is  ceitainly  tread- 
ing on  the  very  verge  of  artificial  conviction  (y). 

§  213.  Indeed,  there  can  be  no  doubt  that^  in  practice,  the  legitimate 
limits  of  the  presumption  under  consideration  are  sometimes  over- 
stepped. "Nothing,"  remarks  Bentham,  "can  be  more  persuasive 
than  the  circumstance  of  possession  commonly  is,  when  corroborated 
by  other  criminative  circumstances;  nothing  more  inconclusive, 
supposing  it  to  stand  alone.  Beceptacles  may  be  contained  one 
within  the  other,  as  in  the  case  of  a  nest  of  boxes ;  the  jewel  in  a 
case;  the  case  in  a  box;  the  box  in  a  bureau;  the  bureau  in 
a  closet ;  the  closet  in  a  room ;  the  room  in  a  house ;  the  house  in 
a  field.  Possession  of  the  jewel,  cLctiud  possession,  may  thus  belong 
to  half  a  dozen  different  persons  at  the  same  time :  and  as  to  ante- 
cedent possession,  the  number  of  possible  successive  possessors  is 
manifestly  beyond  all  limit "  (z).  It  is  in  its  character  of  a  circum- 
stance joined  with  others  of  a  criminative  nature,  that  the  fact  of 
possession  becomes  really  valuable  and  entitled  to  consideration, 
whether  it  be  ancient  or  recent,  joint  or  exclusive.  But  whatever 
the  nature  of  the  evidence,  the  juiy  must  be  morally  convinced  of 
the  guilt  of  the  SLCCused,  who  is  not  to  be  condemned  on  any  arti- 
ficial presumption  or  technical  reasoning,  however  true  and  just  in 
the  abstract. 

§  214.  When  the  case  against  the  accused  is  sufiiciently  strong  to 
warrant  his  being  called  on  for  his  defence,  the  credit  due  to  any 
explanation  he  gives  of  the  way  in  which  the  stolen  property  came 
into  his  possession,  whether  that  explanation  is  supported  by  evi- 
dence or  not,  is  altogether  for  the  consideration  of  the  jury.  And 
here  it  is  necessary  to  point  attention  to  an  important  distinction. 
In  R  V,  Crowhurst  (a),  which  was  an  indictment  for  larceny.  Alder- 
son,  B.,  before  whom  the  case  was  tried,  thus  directed  the  jury: 
"  In  cases  of  this  nature  you  should  take  it  as  a  general  principle, 
that,  where  a  man  in  whose  possession  stolen  property  is  found, 
gives  a  reasonable  account  of  how  he  came  by  it,  as  by  telling  the 

(y)  "n  y  anrait  injustice  flagrante,  h  appartient  k  Tenfiince  da  droit  p^aL** 

r^puter  complice  d'un  rol  celui  ohez  qui  Bonnier,  Traits  dea  PreuTes,  §  675.    See 

Vobjet  Yol^  serait  trouv^,  ainsi  qu'on  le  also  Hunie*B  Crim.  Law  of  Scotland,  toL 

faiaait  k  Rome  pour  la  reparation  civile  du  1,  p.  111. 
d^lit     Pr^umer  la  culpability,  k  raison  (r)  3  Benth.  Jud.  Ey.  39,  40. 

des  circonstances  qui  peuvent  n'^tre  que  (a)  1  Car.  k  K.  370. 

fortuites,  c'est  \k  une  marche  groasi&re,  qui 
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name  of  the  person  from  whom  he  received  it,  and  who  is  known  to 
be  a  real  person,  it  is  incumbent  on  the  prosecutor  to  show  that  that 
account  is  false ;  but  if  the  account  given  by  the  prisoner  be  unrea- 
sonable or  improbable  on  the  face  of  it,  the  onus  of  proving  its  truth 
lies  on  him.  Suppose,  for  instance,  a  person  were  to  charge  me  with 
stealing  this  watch,  and  I  were  to  say  I  bought  it  from  a  particular 
tradesman,  whom  I  name,  that  ia  prima  facie  a  reasonable  account, 
and  I  ought  not  to  be  convicted  of  felony  unless  it  is  shown  that  that 
account  is  a  false  one."  This  doctrine  is  confirmed  by  the  cases  of 
B.  V.  Smith  (6)  and  R  v.  Harmer  (c).  The  subsequent  case  of  R  v. 
.  Wilson  (d)  may  at  first  sight  seem  at  variance  with  it,  but  is  not  in 
reality ;  for  although  in  that  case  E.  v.  Crowhurst  and  R  v.  Smith 
were  cited,  the  decision  of  the  court  turned  simply  on  the  question, 
whether  the  whole  evidence  taken  together  was  sufficient  to  justify 
a  conviction. 

{b)  2  Car.  &  K.  207.  (cf)  1  Dearsl.  &  B.  157;  7  Coz,  Cr.  Cas. 

(()  2  Cox.  Cr.  Caa.  487.  810. 
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§  215.  The  remaining  instruments  of  evidence  are  Documents, 
under  which  term  are  properly  included  all  material  substances  on 

1  Doomnentary  Xivldenoe.  —  A.  Defikitton  of  DocrittNT.  B.  Pfblic  Doc- 
uments (see  §  485,  n.  1,  infra),    C.  Private  Documents. 

A.  Definition  of  Document. — The  term  "document"  is  one  of  difficult  defi- 
nition, many  so-called  documents  being  more  properly  classed  under  the  head  of  reil 
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which  the  thoughts  of  men  are  represented  by  writing,  or  any  other 

erilfnoe.  (Conf.  j  196,  n.  1,  aiipm.)  The  detlnitiona  of  the  term  have  acportiingly 
Taried  widely  from  eucli  other.  Thiia  Brat  defines  "document"  as  including  "»ll  ma- 
terial suktaDco  on  which  the  thoughts  of  men  are  represented  by  uritiiig,  or  any 
oOuT  tpccia  of  amvnUimal  mark  or  si/mbol,"  and  eipressly  includes  milknim'a  SKorea, 
eiL-heijUBt  taliies,  and  the  like,  (g  21S,  iupni.)  Wharton  defines  documtnl  aa  "an 
instrument  on  which  is  recoiled,  by  means  of  letters,  figures,  or  marks,  matter  whith. 
miy  be  evidentially  used."  1  Whar.  Ev,  5  814.  Ste[ihen's  definition  is  similar, 
though  more  restricled:  "Any  subsuuco  having  any  matter  eipressed  or  described 
upouit  by  marks  capable  of  being  read."  (Dig.  Law  Ev.,  Art.  1.)  Within  these  dcfi- 
uitLons,  a  ring  or  banner  with  an  inscription,  a,  musical  conijKHition,  and  a  savage  tat- 
tooed with  wonls  intrlligiblo  to  himself,  would  all  be  documents.  PhotOKTopha, 
caricaturee,  wooden  tallies,  and  the  like,  would  probably  be  excluded  under  Stephen's 
JeJiriilion  ;  not  apjiareutly  under  the  others. 

While  the  sweeping  definitions  given  mpra  are  probably  sufficiently  accurate  for 
the  purpose  of  distinguishing  documtntary  from  pcraonal  evideiu'a,  it  may  be  doubted 
Kbether  the  drfinition  of  "  document  "  could  not  with  advantage  be  narrowed  to  the 
single  case  of  writing  as  a  meana  of  conveying  thought  in  certain  instances.  Thus,  it 
il  submitted,  the  so-called  "best  evidence  rule  "  (see  C.  III.  (n)  of  thin  note,  infra) 
•Plilies  only  to  written  documenta.  Thus,  for  einmple,  in  Com.  d.  Morrcll,  BB  Mass. 
S4->,  il  was  held  that  the  tag  of  a  valise  on  which  words  were  inscribed  was  not  a  doeu- 
lii>:ut.  But  see  R.  R.  Co.  v.  Itbplcs,  63  Ala.  601. 
C.  Pkivate  Docr«E»T8.  — I.  Prodvctios  (see  8  621,  n.  1,  in/m).     II.  Proof  or 

ElKCETEOS.      III.    PhOO?  OF  C0XTENT8. 

II.  Pboof  of  Execctiok.  —  (o.)  AUesUd  DocunKtUs;  (6.)  Doemnenli  not  aUssled. 

[a.)  AlXrHcd  itecumcnij.  —  The  enecution  of  any  instnimcnt  to  which  there  are  aub- 

siribing  witneHscs  must,  if  such  instrument  is  used  in  aid  of  a  suit  or  defence,  or  is 

directly  in  issue,  be  proved  by  the  evidence  of  such  subscribing  witncJises,  or  one  of 

them.    In  case  the  attendance  of  such  witness  or  witnesses  cannot  be  procured,  proof 

of  bis  or  their  signature  or  signatures  is  to  be  given.     This  rule  consiitutes  a  striking 

snd  almost  a  single  instance  of  "preappointed  evidence,"  strictly  so  called.      (Conf. 

1  31,  mpra.)     By  an  imperative  requirement  of  law,  the  parties  are  conclusively  pre- 

entewl  to  have  agreed  that  snch  an  instrument  shall  not  be  offered  in  evidence  without 

proiif,  bv  the  chosrn  witness,  of  the  circumstances  attending  its  eiccntinn.     Kinney  v. 

Flrnn,  2  R.  I.  319  ;  Jones  v.  Phelps,  6  Mii:h.  218;  Hollcnback  c.  Fleming.  8  Hill, 

Davis  0.  Alston,  61  Ga.  lii;  Barry 

281,  280  ;  Chaplain  v.  Biiscoe,  19 

however,  be  supplemented  or  con- 

IJuimby  «.  Buzzell,  4  Shepl.  170; 

;  Strobh.  HI.    The  rule  is  univer- 

more  formal  instrument.     Pearl  v. 

the  rale,  see  1  Greenl.  Ev.  §  569, 

niea  his  attestation,  other  evidence 

;r,  22  Ga.  *02.     The  testimony  or 

ufficient ; —  Burnett  o.  Thompson, 

3quireg  further  proof  by  production 

ere  one  party  vlaims  title  under  a 

jf  aueh  deed  is  aiimi'silde  in  evi- 

'.rA  not  be  proved.     Knoi  v.  Sillo- 

I.  181 ;  Loomis  v.  Bedel,  11  N.  H. 

inied,  109  Mass.  167. 

against  whom  xuch  instniment  is 

oryc.  Lovett,  1  E.  D,  Smith,  153; 

Dhiu.  477.     The  further  fact  that 
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species  of  conventional  mark  or  symboL    Thus  the  wooden  scores  on 

the  admifflion  is  a  judicial  one,  made  for  the  express  purpose  of  ^Upcnring  with  othff 
proof  of  execuUon;  does  not  alter  the  rule.  EUis  r.  Smith,  10  Ga.  258.  AVith  regard 
to  how  far  an  admission  wiU  act  as  proof  of  the  amUnU  of  a  document  not  produced 

in  evidence,  conf.  C.  III.  (c)  of  thU  note,  infra,  .      .  _^        *  *i,',^««« 

ExceptUms,  —  (1.)  AncunU  DocumenU.  — In  case  of  genmne  instruments  thirty  yean 
old  coming  from  proper  custody,  the  subscribing  witnesses  are  conclusively  P^»«^  ^ 
be  dead.  Such  documents  are  said  "to  prove  themselves,"  the  rule  that  subscnbmg 
witnesses  prove  the  execution  of  the  attested  instrument  haying  ^f  Wjf***^.  ^«";- 
thomer.  Doe,  1  Blackf.  157;  Thruston  •,  Masterson,  9  Dana.  228,  233 ;  Wjdton  i^. 
Coulson.  1  McLean.  120;  King  v,  Uttle,  1  Cuslu  486;  Fairly  v  Fairly.  88  M«. 
280;  Bank  of  Middlebury  t;.  RutUnd,  38  Vt.  414;  Carter  •.  Ctaudron,  21  AU.  i2 
Glasscock  V.  Hughes.  65  Tex.  461 ;  McReynolds  v,  Longenbeiger,  57  Pa-  St  13  ^tue 
V,  Downing,  37  N.  H.  855;  Duncan  v.  Beard.  2  Nott  A  McC.  ^00;  Clark  1^  Owena, 
18  N.  Y.  434;  Burgin  i;.  Chemiult,  9  B.  Monr.  285;  Weitman  t^-  T^iot,  «\Ga.  IL 
But  see  Fell  t;.  Young,  63  111.  106.  In  Massachusctte  it  has  been  held  that ^e  sub- 
scribing  witness,  if  aUve,  must  be  called  to  testify,  tiiough  tiie  deed  is  <>^«  ^J^ /^J" 
old.  Tolman  v,  Emerson,  4  Pick.  160.  It  has,  moreover,  been  frequently  hcUthat 
possession  under  such  a  document  constitutes,  in  case  of  a  deed,  a  condition  preceorat 
to  admissibility  without  proof  of  execution.  Jackson  v.  Blanshan,  8  •»/>*«»•  ^**- 
Carroll  t;.  Norwood.  1  Har.  &  J.  167,  174;  Middleton  v.  Mass,  2  Nott  &  McC.  55 
ShaUer  v.  Brand.  6  Binn.  435.  To  tiie  same  effect  see  Homer  v.  CUley,  14  N.  M.  » 
Ridgeley  v.  Johnson,  11  Barb.  Sup.  Ct.  627;  Brown  v.  Wood,  6  Rich,  (a  C.)  ISq.  IW, 

(20  Jdverse  Claim.  —So  also  in  case  the  attested  instrument  be  produced  from  the 
custody  of  the  adverse  party  who  claims  an  interest  under  such  instrument ;  the  dmm 
is  held  to  admit  the  execution.  Jackson  v.  Kingsley,  17  Johns.  158;  Rhoadee  v.  Selui, 
4  Wash.  (C.  C.)  715;  Herring  v.  Rogers,  30  Ga.  615;  McGregor  v.  Wait,  10  Gray,  72. 

(3.)  UnavailaJbU  Witness,  ^K  third  exception  obtains  in  cases  where,  after  dili- 
gent search,  the  party  is  unable  to  find  such  witness  within  the  jurisdiction,  or  where, 
for  other  reasons,  the  witness  cannot  be  produced.  Jackson  v.  Burton,  11  Johns.  64 ; 
Homer  v,  Wallis,  11  Mass.  809;  Cooke  v.  Woodrow,  5  Cranch,  18;  Baker  «.  Bl<»nt,  2 
Hayw.  404;  Watts  v.  Kilbum,  7  Ga.  856;  Dunbar  v.  Marden,  18  N.  H.  811;  Emeiy 
V.  Twombly,  5  Shepl.  65 ;  Teall  v.  Van  Wyck,  10  Barb.  876 ;  Foote  v.  Cobls  ^^^ 
585.  In  such  case,  the  absence  of  ail  attesting  witnesses  must  satisfactorily  be  ac- 
counted for.  to  let  in  secondary  evidence  of  the  execution  by  proof  of  signature  «  sn 
attesting  witness.  Kelsey  v.  Hanmer,  18  Conn.  811 ;  Kelly  v.  Dunlap,  8  Pa.  Be^ 
136  ;  Woodman  v.  Segar,  25  Me.  90.  In  case  no  subscribing  witness  is  available  and 
no  proof  of  his  handwriting  can  be  offered,  evidence  of  the  handwriting  of  the  testator 
or  obligor  is  to  be  given.  Jones  v,  Blount,  1  Hayw.  288;  Clark  ».  Sanderson,  8  Bum. 
192  ;  Duncan  u  Beaid,  2  Nott  &  McC.  400.  But  where  a  subscribing  witness  volun- 
tarily incapacitates  himself  to  testify  to  its  execution  by  becoming  interested  therein, 
such  deed  cannot  be  proved  by  other  evidence.  McKinley  ».  Irvine,  18  Ala.  681. 
Packard  v.  Dunsmore,  11  Cush.  282  ;  Keefer  ».  Zimmerman,  22  Md.  274,  contra.  See 
also  Gellott  v.  Goodspeed.  8  Cush.  411;  Eslow  v.  Mitchell,  26  Mich.  500. 

(4.)  Public  Officer, —Bo  if  the  person  against  whom  the  document  is  sought  to  be 
proved  is  a  public  officer,  bound  by  law  to  procure  its  due  execution,  who  has  deelt 
with  it  as  duly  executed:  Scott  v,  Waithman,  8  Storkie,  N.  P.  168.  Under  the  scope 
of  this  exception  would  probably  come  the  rule  that  official  bonds  need  not  be  proved 
by  an  attesting  witness.     Eello  v.  Maget,  1  Dev.  &  Bat.  414. 

(6.)  Documents  not  attested.  —  In  case  of  an  instrument  without  attesting  witn«»» 
execution  is  sufficiently  proved  by  competent  proof  that  the  undersigned  signature  is 
a  genuine  one.  PuUen  v.  Hutehinson,  12  ShcpL  249,  254.  For  the  roles  regol»t>ng 
proof  of  handwriting,  see  §  282,  n.  1,  infra. 
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which  bakers,  milkmen,  &c.  indicate  by  notches  the  number  of  loaves 

III.  Proof  of  CoirrEirrs.  —  (a. )  Best  Emdenee  Rule,  — In  proving  the  contents  of 
a  written  instniment,  the  docnment  itself  must  be  produced,  or  its  absence  accounted 
for  to  the  satisfaction  of  the  jndge.  Johnson  v.  Amwine,  42  N.  J.  L.  451 ;  Delaney 
V.  Errickson,  10  Brown,  (Neb.)  492;  Page  v.  Page,  15  Pick.  868;  Snow  v,  Carr,  61  Ala. 
863;  Woodworth  v.  Barker,  1  HUl,  (N.  Y.)  172;  Bachelder  v.  Nutting,  16  N.  H.  261. 
So  of  a  telegram,  Matteson  v.  Noyes,  25  IlL  591;  Whilden  &  Sons  v.  Bank,  64  Ala.  1. 
Probably  this  rule  applies  also  to  documents  offered  in  cross-examination  to  test  the 
credibility  of  a  witness.  Gaffiiey  i;.  People,  50  N.  Y.  416 ;  Stamper  v.  Griffin,  12 
Ga.  450.  The  rule  also  applies  to  proof  of  the  text  of  a  foreign  law.  Conf.  §  511, 
n.  1,  (d),  infra.  The  Pawashick,  2  Lowell,  142, 145;  Livingstone  v.  Ins.  Co.,  6  Cranch, 
274;  Ennis  v.  Smith,  14  Howard,  401.     But  see  1  Greenl.  £v.  §§  88,  463. 

If  the  document  is  in  the  possession  or  control  of  the  adverse  party,  a  reasonable 
notice  to  produce'  the  document  roust  be  served  on  such  party  or  his  attorney, 
U.S.  r.  Winchester,  2  McLean,  135;  Famsworth  v.  Sharp,  5  Sneed,  (Tenn.)  616; 
Dean  v.  Border,  15  Tex.  298;  Potier  v.  Barclay,  15  Ala.  439;  Grimes  v.  Fall,  15 
CaL  63;  Carlard  v,  Cunningham,  37  Pa.  St  228;  Anderson  Bridge  Co.  v.  Applegate, 
13  Ind.  339;  Patterson  v.  Linder,  14  Iowa,  414;  Dapey  v,  Ashby,  2  A.  K.  Marsh.  (Ky.) 
11;  Williams  r.  Benton,  12  La.  An.  91;  Kennedy  v.  Fowke,  5  Har.  &  J.  63;  Choteau 
V.  Baitt,  20  Ohio,  132;  Robertson  v.  Parks,  3  Md.  Ch.  65;  Com.  v.  Emery,  2  Gray,  80; 
Farmers*  Bank  v,  Lonergan.  21  Mo.  46;  Weeks  v.  Lyon,  18  Barb.  530;  McAdam  v. 
Spice  Co.,  64  Ga.  441.  Upon  refusal  to  produce  after  due  notice,  or  other  satisfactory 
reason  being  given  for  the  absence  of  primary  evidence,  the  party  wishing  to  prove 
SQch  document  is  entitled  to  introduce  secondary  evidence  of  its  contents. 

{b.)  Proof  Required,  — The  absence  of  the  original  document  is  satisfactorily  ac- 
ooanted  for  by  proof,  — (1.)  That  the  writing  is  in  court  and  in  the  control  of  the  other 
side.  Dana  v.  Boyd,  2  J.  J.  Marsh.  587  ;  Brandt  i'.  Klein,  17  Johns.  885;  Rhoades  v, 
Sclin,  4  Wash.  C.  C.  715,  718  ;  Brown  v,  Isbell,  11  Ala.  1009.  (2.)  Or  that  the  docu- 
ment is  hopelessly  lost  or  out  of  the  jurisdiction  of  the  court.  McCreary  v.  Hood,  5 
Blackf.  816;  McAuley  v.  Eamhart,  1  Jones,  (N.  C.)  L.  502;  Shepherd  v,  Giddings, 
22  Conn.  282;  Pond  v,  Lockwood,  8  Ala.  669;  Ralph  o.  Brown,  3  Watts  &  Seig.  396; 
Barton  v.  Driggs,  20  Wall.  125.  In  case  the  document  is  proved  to  have  existed  and 
been  lost  from  the  custody  of  the  party  offering  secondary  evidence  of  its  contents, 
it  is  customary  to  require  that  the  affidavit  of  such  partyshould  state  reasonable  search, 
and  give  a  rtjasonable  explanation  of  facts  attending  loss.  Riggs  v,  Tayloe,  9  Wheat. 
283,  486;  Seekright  v.  Bogan,  1  Hayw.  178  n.  ;  Fitch  v,  Bogue,  19  Conn.  286;  Blade 
V.  Nolan,  12  Wend.  173;  Blake  v.  Fash,  44  111.  302;  Bagley  v.  McMickle,  9  Cal.  430; 
Tobin  t?.  Shaw,  45  Me.  331;  Joannes  v,  Bennett,  6  AIL  169.  (3.)  Or  that  a  stranger 
to  the  suit  has  been  seasonably  notified  to  produce  the  document,  and  has  failed  to 
do  so.  Conf.  f  624,  n.  1,  infra,  (4.)  Or  that  the  document  is  not  easily  removed. 
1  Greenl.  Ev.  §§  91-94.  (5. )  Or  that  the  document  has  come  into  the  possession  of  the 
other  party  through  fraud.  Pickerings.  Myers.  2  Bailey,  113;  Nealley  v.  Greenough, 
5  Foster,  325;  Morgan  v,  Jones,  24  Ga.  155;  State  v.  Maybeny,  48  Me.  218;  Rose  v, 
Lewis,  10  Mich.  488;  Hart  t>.  Robinett,  6  Mo.  11;  Hamilton  v.  Rice,  16  Tex.  382 ; 
Com.  V.  Messinger,  1  Binn.  273.  (6.)  Or  that  the  form  of  action  of  itself  constitutes 
a  notice  to  produce.  NeaUey  «.  Greenough,  6  Foster,  325;  Luckett  v.  Clark,  Litt 
(Ky.)  Sel.  Cases,  178;  Hays  v.  Riddle,  1  Sandf.  (N.  Y.)  248;  Edwards  v.  Bonneau,  1 
Sandf.  Sup.  Ct  Rep.  610.    Or  that  ^he  document  in  question  is  itself  a  notice.    Mor- 

row ».  Com.,  12  Wright,  806.  ,      ^  .  v. 

(e.)  EioeaUicm, — Though  secondary  evidence  of  the  contents  of  a  document  be 
civen,  it  is  still  necessary  to  prove  the  due  execution  of  the  instrument.  Schrowders 
*  Harper,  1  Harr.  444;  Kimball  v,  Morrell,  4  Greenl..  868;  Kelsey  v,  Hnnmer,  18 
CasoL  811;  Porter  v.  Wilson,  1  Harr.  641;  Ehnondorff  v.  Cannichael,  8  litt  472. 
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of  bread  or  quarts  of  milk  supplied  to  their  customers ;  the  old  ex- 
chequer tallies  (a),  and  such  like,  are  documents  as  much  as  the 
most  elaborate  deeds.  In  some  instances,  no  doubt,  the  line  of  de- 
marcation between  documentary  and  real  evidence  seems  faint;  as 
in  the  case  of  models  or  drawings,  which  clearly  belong  to  the  latter 
head,  but  differ  from  that  which  we  are  now  considering  in  this,  that 
they  are  actual,  not  symbolical  representations. 

§  216.  Documents,  being  inanimate  things,  necessarily  come  to 
the  cognizance  of  tribunals  through  the  medium  of  human  testi- 
mony ;  for  which  reason  some  old  authors  have  denominated  them 
dead  proofs  (prcbatio  morUui),  in  contradistinction  to  witnesses,  who 
are  said  to  be  living  proofs  {prohatio  viva)  (6).  When  documents 
which  are  wanted  for  evidence  are  in  the  possession  of  the  opposite 
party,  a  notice  to  produce  them  should  be  served  on  him  in  due 
time  before  the  trial ;  when,  if  he  fails  to  produce  them,  derivative, 

(a)  These  tallies  were  used  as  acquit-  the  notches.  One  portion  was  giren  out 
tances  for  debts  due  to  the  Crown,  and  for  to  the  accountant,  &c.,  which  was  called 
some  other  purposes.  A  piece  of  wood,  the  "tally";  the  other  was  kept  by  the 
about  two  feet  long,  was  cut  into  a  partic-  chamberlain,  and  called  the  "counterfoil.", 
ular  uneven  form,  and  scored  with  notches  The  irregular  form  of  the  tally,  together 
of  different  sizes,  to  denote  different  de-  with  the  natural  inequalities  in  the  grain 
nominations  of  coin,  the  largest  denoting  of  the  wood,  rendered  fabrication  extreme- 
thousands  of  pounds ;  after  which  came  ly  difficult.  Tallies  were  abolished,  and 
respectively  hundreds,  tens,  and  units  of  receipts  substituted,  by  23  Geo.  8,  c.  82, 
pounds  ;  while  shillings  and  pence  were  and  4  &  5  WilL  4,  c.  15. 
designated  by  still  smaller  notches.  The  (6)  Bract,  libu  5,  fol.  400  b ;  Co.  Litt. 
wood  was  then  split  down  the  middle,  into  6  b. 
two  parts,  so  that  the  cut  passed  through 

Whether  any  admission  of  the  contents  of  a  document  not  introduced  in  evidence 
will  dispense  with  production,  or  further  proof,  —  in  other  words,  whether  Slatterie 
V.  Pooley  (6  M.  &  W.  664)  is  law  in  this  country,  — is  in  dispute.  1  GreenL  §§  97, 
203.  In  Massachusetts  such  proof  is  allowed.  Smith  v.  Palmer,  6  Cush.  513,  520; 
Loomis  V.  Wadhams,  8  Gray,  557.  See  also  Kriser  t?.  Keason,  66  Pa.  St  253.  In  Kew 
York  the  proof  is  rejected.  Jenner  r.  Joliffe,  6  Johns.  9  ;  Hasbrook  v.  Baker,  10 
Johns.  248;  Wetland  Canal  v.  Hathaway,  8  Wend.  480.  But  see  Mauri  v.  Heffeman, 
13  Johns.  58,  74;  Thomas  v.  Harding,  8  Greenl.  417;  Corbin  v.  Jackson,  14  Wend. 
619. 

(d.)  Degrees  in  Secondary  Evidence,  —  For  some  consideration  of  the  vexata  quadio 
whether  there  are  any  degrees  in  secondary  evidence  with  regard  to  admissibility  as  dis-  . 
tinguished  from  probative  force,  conf.  §  87,  n.  1,  supra.  See  also  1  Greenl.  {§  8^. 
n.,  582,  n.  That  such  degrees  do  not  exist,  see  Winn  v,  Patterson,  9  Peters,  668; 
Gracie  v.  Morris,  22  Ark.  416;  Goodrich  v,  Weston,  102  Mass.  862;  Eslow  v,  Mitchell, 
26  Mich.  500.  That  there  are  degrees  in  secondary  evidence,  see  WiUiams  v.  Waters, 
36  Ga.  454;  Coman  v,  Armstrong,  4  Blackf.  (Ind.)  241;  Comet  v,  Wmiams,  20  Wall. 
226.  The  fact  that  a  prerailing  doctrine  exists  that  there  are  no  degrees  in  secondary 
evidence  has,  it  is  obvious,  important  bearing  on  the  supiiosed  existence  of  the  sweep- 
ing "  best  evidence  rule  "  stated  by  the  author.     See  §  87,  n.  1,  supra. 
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or,  as  it  is  technically  termed,  "  secondary "  evidence  of  their  con- 
tents may  be  given  (c).  When  they  are  in  the  possessioa  of  a  third 
party,  he  should  be  served  with  what  is  called  a  subpixna  duces  tecum, 
L  &  a  summons  to  attend  the  trial  as  a  witness  and  bring  the  docu- 
ments with  him.  The  person  on  whom  such  a  subpcena  has  been 
sen'ed  is  bound  to  obey  it,  so  far  as  attending  the  trial  and  bringing 
the  documents  with  him  ;  but,  by  anal<^  to  the  principles  already 
explained  {d),  he  will  not  be  compelled  to  produce  them  if  the  dis- 
closure might  subject  him  to  crimination,  penalty,  or  forfeiture. 
So,  a  party  will  not  be  required  to  produce  the  muniments  of  title  to 
his  estate  (e),  nor  will  his  solicitor  to  whose  care  they  have  been  in- 
trusted (/) ;  and  in  either  case  independent  secondary  evidence  of 
their  contents  may  be  given  {g).  The  admissibility  of  documents 
in  evidence,  as  well  as  all  preliminary  questions  of  fact  on  which 
that  admissibility  depends  (K),  and  their  legal  construction  when  re- 
ceived, are  to  be  decided  by  the  judge ;  other  questions,  respecting 
them  are  for  the  jury. 

§  217.    Although  documentary  evidence  most  usually  presents 
itself  in  a  written  form,  the  terms  "  writing  "  and  "  vnitten  evidence  " 
have  obtained  in  law  a  secondary  and  limited  signification,  in  which 
they  are  commonly,  but  not  always  used  ;  and  much  confusion  has 
arisen  from  the  ambiguous  meanings  of  these  terms.     This  matter 
cannot  be  moiQ  clearly  explained  than  in  the  following  passage  from 
one  of  the  most  eminent  of  the  French  jurists.     "  The  force  of  writ- 
ten proofs  consists  in  this,  that  men  have  agreed  together  to  preserve 
by  writing  the  recollection  of  things  past,  and  of  which  they  were 
desirous  to  establish  the  remembrance,  either  as  rules  for  their  guid- 
ance, or  to  have  therein  a  lasting  proof  of  the  truth  of  what  they 
writA.    Thus,  atrreementa  are  fiTitten  to  Dreserve  the  remembrance  ot 
bed  for  themselves,  and 
fixed  and  immutable  law 
I  the  recollection  of  what 
is  property  has  ordained, 
egatees.     In  like  manner 
inces,  and  everything  in- 


1,  pt  1,  S  BZ,  asd  note. 
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tended  to  have  the  effect  of  title  or  of  law,  &c.  .  .  .  .  The  writing 
preserves  unchangeably  what  is  intrusted  to  it,  and  expresses  the 
intention  of  the  parties  by  their  own  testimony  "  (i).  Now  it  is  to 
such  documents  as  are  here  spoken  of  that  the  terms  "  writing  "  and 
"  written  evidence  "  are  commonly  applied  in  our  books  (k).  The 
civilians  and  canonists  appear  to  have  included  all  such  under  the 
general  name  of  "  instruments  "  {!)  ;  but  among  us  this  term  is  not 
usually  applied  to  public  writings.  It  is  not,  however,  essential  to 
an  instrument  that  it  be  the  act  of  two  or  more  parties :  it  may  be 
unilateral  as  well  as  synallagmatic.  Thus,  a  deed  poll,  or  a  will,  is 
an  "  instrument,'*  as  much  as  the  most  complicated  indenture,  con- 
sisting of  any  conceivable  number  of  parts  (vi), 

§  218.  "Writings"  understood  in  this  sense  are  of  two  kinds, 
"  public  "  and  "  private  '*  (n).  Under  the  former  come  acts  of  Parlia- 
ment, judgments,  and  acts  of  courts,  both  of  voluntary  and  conten- 
tious jurisdiction,  proclamations,  public  books,  and  the  like.  They 
are  divided  into  "judicial"  and  "  not  judicial " ;  and  also  into  "writ- 
ings of  record  "  and  "  writings  not  of  record "  (p),  Becords,  says 
Lord  Chief  Baron  Gilbert,  "  are  the  memorials  of  the  legislature,  and 
of  the  King's  courts  of  justice,  and  are  authentic  beyond  all  manner 
of  contradiction  "  {p) :  they  are  said  to  be  "  monumenta  veritatis,  et 
vetustatis  vestigia  "  (j),  as  also  "  the  treasure  of  the  King  "  (r).  But 
the  judgments  of  tribunals  are  not  in  general  receivable  in  evidence 
against  those  who  were  neither  party  nor  privy  to  them ;  although 
in  some  instances  the  law,  from  motives  of  policy,  renders  them 
conclusive  and  binding  on  all  the  world,  as  in  the  case  of  judgments 
in  rem  («).     Among  public  documents  of  a  judicial  nature,  but  not 

(t)  Domat,  Lois  Civilca,  part.  1,  liv.  8,  p  q  LiU,  luy  agree  a  ceo,  et  dit  que  il  serf 

tit  6,  sect.  2.      See  the  original,  supra,  appel  un  writing,  et  le  appel*  un  escript 

Introd.  pt.  2,  §  60.     So  deeds  usually  run,  oonteigne  (|  tiel  home  enfeofie  tid  home." 
"Now  this  indenture  witnesseth,"   &c.;  (l)  Heinec.  ad  Pand.  pars  4,  §§  126and 

and  conclude,   "In  witness  whereof,"  &c.:  127.     See  also  Devotns,  Inst  Canon.  liK 

and  agreements  commonly  say,  "  It  is  here-  8,  tit  9,  §  20. 
by  agreed,"  Ac.  (m)  Heinec.  ad  Pand.  para  4,  §  128. 

(*)  The  word  "  writing,"  as  well  as  the         (n)  Supra,  note  (0 ;  2  Ph.  Ev.  1, 10th  ed. 
Norman  French  ''escript,"  hare  been  used         (o)  2  Ph.  Ev.  1,  10th  ed. 
in  this  sense  from  the  earliest  times.     See         (p)  Gilb.   Ev.    7,   4th  ed.      See  abo 

Litt.  sect  866  ;  Co.  Litt.  862  a  ;  6  Co,  26  Plowd.  491  ;  Co.  Litt.  260  a ;  4  Co.  71  a ; 

B.    So  in  2  Edw.  IV.  8,  A.  &  B.  *«  Nota  q  Finch,  Law,  231 ;  1  Eaat,  355  ;  2  B.  &  Ad. 

Littleton  voile  aver  pled  escript  per  voy  de  867. 

fait,  et  voile  aver  appeV  ceo  un  fait,  come  (q)  Co.    Litt.   118  a,   293  b.      See  2 

adire,  fist  un  fait  de  feoffment     Et  Oioke  Rol.  296. 
dit,  q  c  ne  poet  estre,  car  il  n'eat  dit  un  (r)  11  Edw.  IV.  1. 

fait,  smon  q  un  Uvere  de  cest  ust  estre  fait,  (a)  Infra,  bk.  8,  pt  2,  ck  9, 
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of  record,  may  be  mentioaed  various  forms  of  inquisition,  deposi- 
tions, examinations,  writs,  pleadings,  &c. :  and  among  those  of  a 
public  nature,  not  judicial,  the  journals  of  the  Houses  of  Parliament, 
the  books  of  the  Bank  of  England,  registers  of  births,  marriages,  and 
deaths,  corporation  books,  books  of  heralds'  visitations,  books  of 
deans  and  chapters,  &c. 

§  219.  The  principle  of  the  admissibility  of  public  writings  in 
general  is  thus  clearly  explained  in  a  text  work :  "  Documents  of  a 
public  nature,  and  of  public  authority,  are  generally  admissible  in 
evidence,  although  their  authenticity  be  not  confirmed  by  the  usual 
and  ordinary  tests  of  truth,  the  obligation  of  an  oath,  and  the  power 
of  cross-examining  the  parties  on  whose  authority  the  truth  of  the 
document  depends.^  The  extraordinary  degree  of  confidence  thus 
reposed  in  such  documents  is  founded  principally  upon  the  circum- 
stance, that  they  have  been  made  by  authorized  and  accredited  agents, 
appointed  for  the  purpose,  and  also  partly  on  the  publicity  of  the 
subject-matter  to  which  they  relate,  and  in  some  instances  upon 
their  antiquity.  Where  particular  facts  are  inquired  into,  and  re- 
corded for  the  benefit  of  the  public,  those  who  are  empowered  to  act 
in  making  such  investigations  and  memorials  are  in  fact  the  agents 
of  all  the  individuals  who  compose  the  public ;  and  every  member 
of  the  community  may  be  supposed  to  be  privy  to  the  investigation.' 
On  the  ground,  therefore,  of  the  credit  due  to  the  agents  so  empow- 
ered, and  of  the  public  nature  of  the  facts  themselves,  such  docu- 
ments are  entitled  to  an  extraordinary  degree  of  confidence,  and  it  is 
not  requisite  that  they  should  be  confirmed  and  sanctioned  by  the 
ordinary  tests  of  truth  ;  in  addition  to  this,  it  would  not  only  be  dif- 
ficult, but  often  utterly  impossible,  to  prove  facts  of  a  public  nature 
by  means  of  actual  witnesses  examined  upon  oath  "  (t).  This  must 
not  be  understood  to  mean  that  the  contents  of  public  writings  are 
admissible  in  evidence  for  every  purpose :  each  public  document 
is  only  receivable  in  proof  of  those  matters  the  remembrance  of 
which  it  was  called  into  existence  to  perpetuate.  Some  public  writ- 
ings are  like  records,  —  conclusive  on  all  the  world :  but  this  is  not 

(0  Stark.  Evid.  272,  273,  4th  ed.  See  per  Erie,  J.  ;  Heinec.  ad  Pand.  pars  4, 
Ace.  Merrick  v.  Wakley,  8  A.  &  E.  170  ;  §§127  and  129;  and  Devotus,  Inst  Canon. 
Doe  d.  France  v.  Andrews,  15  Q.  B.  759,     liU  3,  tit.  9,  §  20. 

1  Bmndred  v.  Del  Hoyo,  20  N.  J.  828,  385;  Lurton  »,  Gilliam,  2  HI.  677;  Swinner- 
ton  V.  Colambian  Ina.  Co.,  9  Bosw.  (N. Y. )  361,  ace. 
«  See  §  519,  n.  1,  6,  (6),  infra. 
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their  general  character /as,  most  usually,  they  only  hold  good  until 

disproved. 

§  220.  Among  private  writings,  the  first  and  most  important  are 
those  which  come  under  the  description  of  "  deeds,"  L  e.  "  writings 
sealed  and  delivered"  (u).  And  they  differ  from  inferior  written 
instruments  in  this  important  particular,  viz.  that  they  are  presumed 
to  have  been  made  on  good  consideration;  and  this  presumption 
cannot  be  rebutted  (x)}  unless  the  instrument  is  impeached  for 
fraud  (y) ;  whereas  in  contracts  not  under  seal  a  consideration  must 
be  alleged  and  proved  (z).  In  former  ages  deeds  were  rarely  signed, 
and  the  essence  of  that  kind  of  instrument  consisted,  and  indeed 
consists  still,  in  the  sealing  and  delivery. 


Re,  verbis,  scripto,  consensu,  traditions^ 
Jnnctura,  vestes  somere  pacta  sclent," 


has  been  the  rule  from  the  earliest  times  (a).  "  No  deed,  charter, 
or  writing,  can  have  the  force  of  a  deed  without  a  seal "  (6) ;  and 
"  traditio  loqui  facit  chartam "  (c).  Deeds  are  usually  attested  by 
witnesses ;  who  subscribe  their  names,  to  signify  that  the  deed  has 
been  executed  in  their  presence  (d).  Anciently  the  number  of  wit- 
nesses was  greater  than  at  the  present  day  ;  and  when  the  execution 
of  a  deed  was  put  in  issue,  process  was  issued  against  the  ^vitnesses 
whose  names  appeared  on  the  instrument,  who,  on  their  appearance 
in  court,  seem  to  have  discharged  in  some  respects  the  functions  of 
a  jury  (e).  If  they  were  all  dead  it  was  tried  by  a  jury,  —  "Super 
fidem  chartarum,  mortuis  testibus,  erit  ad  patriam  de  necessitate 
recurrendum  "  (/).  In  modem  practice  the  rule  was,  that  the  exe- 
cution of  a  deed  must  be  proved  by  the  testimony  of  at  least  one 

(u)  2  Blackst  Comm.  295 ;  Co.  litt  (b)  3  Inst.  169. 

171  b ;  Finch,  L.  108.  (c)  6  Co.  1  a  ;  Loflt,  Max.  159, 188. 

(z)  Plowd.  809 ;  3  Stork.  Ey.  930,  3d  (d)  2  Blackst.  Comm.  807. 

ed. ;  Id.  747,  4th  ed.  (e)  2  Blackst.  Comm.  807,  808 ;  Ca 

(y)  Id.  Litt  6  b. 

(z)  Rann  v.  Hughes,  7  T.  R.  350,  n.  (/)  Co.  litt  6  b. 

(a)  Bracton,   lib.  2,  c  5,  fol.    16  b ; 
Plowd.  161  b ;  Co.  liU.  86  a. 

^  As  a  necessary  consequence  of  decreased  solemnity  accorded  a  document  under 
seal  as  an  instrument  of  sacramental  nature,  the  rule  at  present  widely  preyails  that 
the  real  consideration  of  a  deed  can  be  at  all  times  shown.  Rhine  v.  Ellen,  86  Cal 
362  ;  Drury  v.  Imp.  Co.,  13  Allen,  168;  Rabsuhl  v.  Lack,  85  Mo.  816;  Booth  v.  Hynes, 
54  111.  363  ;  Lawton  v.  Buckingham,  15  Iowa,  22  ;  Lewis  v.  Brewster,  57  Pa.  St  410; 
Pierce  v.  Brew,  48  Vt  292  ;  Frey  v.  Vanderhoof,  15  Wise  897;  Gibaon  v.  Fifer,  il 
Tex.  260. 
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of  the  attesting  witnesses  (g).  If  tbey  were  all'  dead,  or  insane,  oi 
oat  of  the  jurisdiction  of  the  court,  or  could  not  he  found  on  diligent 
inquiry,  proof  might  be  given  of  their  handwriting  (A) ;  but  the  tes- 
timony of  third  parties,  even  though  they  might  ha\-©  been  present 
at  the  execution  of  the  instrument,  was  not  receivable  to  prove  it. 
They  might,  however,  be  received  to  contradict  the  testimony  of  the 
subscribing  witnesses  (i) ;  although  formerly  this  was  doubted  (k). 
And  so  far  was  this  principle  carried,  that  even  proof  of  an  admis- 
sion by  a  party  of  the  execution  of  a  deed  would  not  in  general 
dispense  with  proof  by  the  attesting  witness  (/).  But  it  was  not 
necessary  to  call  the  attesting  witness,  or  indeed  to  give  any  other 
proof  of  a  deed  thirty  years  old  or  upwards,  and  coming  from  an 
unsuspected  repository  (m) ;  unless  perhaps  when  there  was  an 
erasure  or  other  blemish  in  some  material  part  of  it  (n). 

§  221.  lustniments  not  under  seal  are  sometimes  attested  by 
witnesses ;  and  in  such  cases  it  was  held  that  the  attesting  witness 
must  be  called,  or  his  handwriting  proved,  as  in  the  case  of  a  deed  (o). 
But  since  the  Common  Law  Procedure  Act,  17  &  18  Vict  c  125,  s. 
26,  and  the  28  Vict  c.  18,  ss.  1,  7,  it  is  not  necessary,  either  in  civil 
or  criminal  proceedings,  to  prove  by  the  attesting  witness  any  in- 
stmment  to  the  validity  of  which  attestation  is  not  requisite ;  and 
such  instrument  may  be  proved  by  admission  or  otherwise,  as  if 
th^re  had  been  no  attesting  witness  thereto.  And  so,  by  the  Mer- 
chant Shipping  Act,  17  &  18  Vict  c.  104,  s.  526,  any  document 
required  by  that  act  to  he  executed  in  the  presence  of,  or  to  be  at- 
tested by,  any  witness  or  witnesses,  may  be  proved  by  the  evidence 
of  any  person  who  is  able  to  bear  witness  to  the  requisite  facts, 
without  calling  the  attesting  witness  or  witneaes,  or  any  of  them. 
Where  there  is  no  attesting  witness  the  usual  proof  is  by  the  hand- 

xf  of  handwriting  is  so  important  and 

ired  separately  (p). 

Y  the  Statute  of  Frauds.  29  Car.  2,  c.  3, 

(I)  Infra,  I*.  8,  pt  2,  ch.  7. 
E».  (m>  2  Phill.  Ev.  24E,  2M,  lOti  ed. 

4  a         (r)  Id.  217. 

(•>)  Earl  of  Falnonth  c  Bobetto,  S  H. 
[ud-     &  W.   K9  ;  Streeter  v.  Bartlstt,  S  C.  B, 
W.     662  :  Doe  <l.  Svkas  o.  Dnrnford.  3  M.  & 
fitr.     Sel.  62 ;  Higgs  v.  Diina,  2  Stark.  180. 
r45.  {p)  See  in/ra,  ch.  2. 
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8.  5,  it  was  enacted,  that  all  devises  and  bequests  of  lands  or  tene- 
ments, to  be  valid,  should  be  in  writing  and  signed  by  the  party,  or 
by  some  other  person  in  his  presence  and  by  his  express  directions, 
and  be  attested  and  subscribed  in  his  presence  by  at  least  three 
credible  witnesses.  Wills  of  personalty  remained  as  at  the  common 
law,  and  did  not  require  any  witness.  But  by  the  Wills  Act,  7 
WilL  4  &  1  Vict  c.  26,  this  part  of  the  Statute  of  Frauds  is  re- 
pealed ;  and  it  is  enacted  by  sect  9,  that  "  No  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner  hereinafter 
mentioned ;  (that  is  to  say,)  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  shall  be  made  or  acknowledged 
by  the  testator  in  the  presence  of  two  or  more  witnesses  present  at 
the  same  time,  and  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attestation 
shall  be  necessary."  In  carrying  out  the  provisions  of  this  enact- 
ment, many  wills,  just  and  regular  in  all  other  respects,  were  ren- 
dered inoperative  for  inadvertent  non-compliance  with  the  forms 
which  it  prescribed.  To  remedy  this  was  passed  the  15  &  16  Vict 
c.  24,  a  1,  which,  after  reciting  sect  9  of  the  previous  act,  enacts, 
that  "  Every  will  shall,  so  far  only  as  regards  the  position  of  the  sig- 
nature of  the  testator,  or  of  the  person  signing  for  him  as  aforesaid, 
be  deemed  to  be  valid,  within  the  said  enactment,  as  explained  by 
this  act,  if  the  signature  shall  be  so  placed  at  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it  shall 
be  apparent  on  the  face  of  the  will  that  the  testator  intended  to  give 
effect  by  such  his  signature  to  the  writing  signed  as  his  will ;  and 
that  no  such  will  shall  be  affected  by  the  circumstance,  that  the 
signature  shall  not  follow  or  be  immediately  after  the  foot  or  end  (q) 
of  the  will,  or  by  the  circumstance  that  a  blank  space  shall  intervene 
between  the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed  among  the  words 
of  the  testimonium  clause  or  of  the  clause  of  attestation,  or  shall 
follow  or  be  after  or  under  the  clause  of  attestation,  either  with  or 
without  a  blank  space  intervening,  or  shall  follow  or  be  after,  or 
under,  or  beside  the  names  or  one  of  the  names  of  the  subscribing 
witnesses,  or  by  the  circumstance  that  the  signature  shall  be  on  a 
side  or  page,  or  other  portion  of  the  paper  or  papers  containing  the 
will,  whereon  no  clause  or  paragraph  or  disposing  part  of  the  will 

(q)  Qa.,  Hant  v.  Hant,  L.  Rep.,  1  P.  &  D.  209. 
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ahall  be  written  above  the  aignature,  or  by  tbS  circnmstance  that 
there  shall  appear  to  be  sufBcient  space  on,  or  at  the  bottom  of,  the 
preceding  side  or  page,  or  other  portion  of  the  eame  paper  on  which 
the  will  is  written,  to  contain  the  signature;  and  tbe  enumeration  of 
tbe  above  circumstances  shall  not  restrict  the  generality  of  the  above 
enactment;  bat  no  signature  under  the  said  act,  or  this  act,  shall 
be  operative  to  give  eflect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it(''),  nor  shall  it  give  effect  to  any 
disposition  or  direction  inserted  after  tbe  signature  shall  be  made." 

§  223.   Although  documents  are  necessarily  brought  before  the  tri- 
bunal by  means  of  verbal  or  parol  evidence,  that  evidence  must  be 
hmited  to  giving  such  a  general  description  of  the  document  as  shall 
be  snfBcient  to  identify  it,  and  deposing  to  the  real  evidence  afforded 
by  its  visible  state.     Thus,  a  keeper  of  records  may  speak  as  to  the 
condition  in  which  they  are,  but  not  as  to  their  contents  (a).     It  is 
commonly  said  that  "  Parol  evidence  is  inferior  (or  secondary)  to 
written  "  ;  that  "  Written  evidence   is   superior   to   verl«l,"  &c,  {() ; 
but  these  axioms  must  be  understood  with  nmch  allowance  and 
quolificatioQ.     That  evidence   in  writing,  using  the  phrase  latiori 
tenau,  is  superior  to  or  even  more  satisfactory  than  verbal  evidence 
cannot,  as  a  general  proposition,  be  supported.     Suppose  a  man  wit- 
nesses a  transaction,  and  after  he  goes  home  commits  a  narrative  of 
it  to  paper,  or  even  puts  bis  seal  to  the  paper,  and  fifty  men  attest 
it  as  witnesses ;  whether  his  memory  or  that  paper  would  be  the 
better  and  more  trustworthy  proof  of  what  took  place,  depends  very 
much  on  circumstances ;  such  aa  the  natural  strength  of  his  memory, 
whether  the  transaction  were  of  a  nature  likely  to  make  an  impres- 
sion on  his  mind,  the  time  that  has  elapsed,  &c     It  is  true  tliat  the 
ice ;  it  will  not  decay  so  soon 
:  audita  pent;  litera  scripta 
itness  may  be  cross-examined, 
il  account  of  all  he  saw  and 
es  what  was  committed  to  it 
r  addition  or  explanation;  — 
ter   paucos    signatores  "  (w) ; 
"  (^) ;  —  added  to  which,  the 

tnra  tostimDniain  non   fertor.    Cod. 
I,  tit.  20,  1.  1. 

0  Quint.  Inst.  Orat.  lib.  5,  c  7. 
:)  Baiiiett,Ciiin.La«ofScotlMid,4BS. 
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evidence  of  the  witness  would  be  given  under  the  sanction  of  in 
oath.    So,  considered  merely  with  reference  to  probative  force»  the 
notes  of  the  judge,  taken  at  a  trial,  would  probably  be  deemed  f«f 
satisfactory  evidence  of  what  there  took  placa    They  aie  not,  how> 
ever,  (except  for  the  purposes  of  considering  whether  or  not  a  new 
trial  should  be  granted,)  even  receivable  as  evidence  of  it.    A  judge 
of  the  High  Court  only  takes  notes  for  his  own  private  convenience; 
there  is  no  law  requiring  him  to  do  so  (y),  —  although  section  6  of  the 
County  Courts  Act,  1875,  obliges  county  court  judges  to  take  note* 
of  questions  of  law  and  of  the  facts  relating  thereto  in  certain  cases 
when  requested  by  either  party  so  to  do :  indeed,  in  former  times^ 
the  judges  either  made  no  notes,  or  notes  much  more  scanty  tiian 
at  present ;  and  of  Pratt,  C.  J.,  in  particular,  it  is  said  that  he  never 
made  any  (2;).    The  truth  is,  that  the  maxims  in  question  have 
three  applicationa     1.  In  the  case  of  records  and  other  instrumental 
which  the  policy  of  the  law  requires  to  be  in  writing  and  executed 
with  prescribed  formalities,  no  derivative,  and  consequently  no  ver- 
bal or  other  parol  (a)  evidence  of  their  contents,  is  receivable,  nnt3 
the  absence  of  the  original  writing  is  accounted  for ;  neither  is  parol 
or  other  extrinsic  evidence  receivable,  at  least  in  general,  to  contra- 
dict, vary,  or  explain  them.    2.  A  like  rule  holds  where  writing  or 
formalities  are  not  required  by  law,  but  the  parties  have  had*  re- 
course to  them  for  the  sake  of  greater  solemnity  and  security ;  as 
where  a  man  executes  a  bond  to  secure  the  payment  of  money, 
when  an  unattested  writing  would  have  been  sufficient ;  or  where 
a  contract  for  the  sale  of  goods  under  lOL,  (and  consequently 
not  within  the  Statute  of  Frauds,)  is  reduced  to  writing,  Ac  (by 
S.  Where  the  contents  of  any  document  are  in  question,  either  as  a 
fact  directly  in  issue  or  a  subaltemate  principal  fact,  the  document 
is  the  proper  evidence  of  its  own  contents  (c).    But  where  a  written 
instrument  or  document  of  any  description  is  not  a  fact  in  issue, 
and  is  merely  used  as  evidence  to  prove  some  act,  independ^t 
proof  aliwnde  is  receivable.    Thus,  although  a  receipt  has  been  given 

iy)  Per  Lord  Abinger,  C.  B.,  in  Leach  (h)  See  the  distinctioii  taken  in  Be!- 
r.  Simpson,  5  M.  &  W.  809,  311.  lamy's  cam,  6  Co.  SS,  between  deeds  "ex 
(z)  See  the  note  to  17  How.  St.  Tr.  1420.  insdtntione  legit "  and  "ez  prDTistonc  ko- 
la) This  is  not  the  only  instance  in  our  minis."  See  also,  per  Cntler,  81  Hen. VII. 
law  where  the  word  "parol "  is  used  in  a  5  B.  pi.  2  ;  Buxton  v.  Conish,  12  M.  ft ^• 
different  sense  from  "verbal**  or  "oral."  426;  Knight  v.  Barber,  16  id.  66;  ml 
Thus  written  contracts  not  under  seal  are  Dig.  lib.  22,  tit  4,  IL  4  and  5. 
said  to  be  parol  "  contracts,**  &c  Rann  v.  (e)  Infrc^  bk.  8,  pt  2;  ch.  8. 
Hughes,  7  T.  R.  850,  851,  note. 
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for  the  payment  of  money,  proof  of  the  fact  of  payment  may  be 
made  by  any  person  who  'witnessed  it  (d).  Or,  euppose  a  man  had 
declared  by  deed,  or  even  put  on  record  —  if  such  a  thing  can  be 
BDppoaed  —  his  intention  to  rob  or  murder  another,  this  would  not 
exclude  verbal  or  other  evidence  that  he  had  made  similar  declara^ 
tions  of  intention  by  word  of  month.  So,  although  where  the  con- 
tents of  a  marriage  register  are  in  issue  verbal  or  other  evidence  of 
those  contents  is  not  receivable,  the  fact  of  the  marriage  may  be 
proved  by  the  independent  evidence  of  a  person  who  was  present  at 
it  This  distinction  is  well  illustrated  by  the  case  of  Horn  v.  Noel  (e), 
in  which  it  was  proposed  to  support  the  defence  of  the  coverture 
of  the  defendant  by  two  witnesses,  who  deposed  that  they  were 
present  in  a  Jewish  synagogue  when  the  defendant  was  married  to 
H.  N.  The  plaintiff's  counsel  contended  that  this  evidence  was 
insufficient ;  that  it  was  necessary  for  the  defendant  to  show  that  a 
marriage  had  been  celebrated  according  to  the  rites  of  the  Jews ; 
that  with  them  what  took  place  in  the  synagogue  was  merely  a 
ratification  of  a  previously  written  contract;  and  as  that  contract 
was  essential  to  the  validity  of  the  marriage,  it  ought  to  be  pro- 
dDced  and  proved  (/).  The  contract,  in  the  Hebrew  tongue,  was 
accordingly  put  in,  and  translated  by  means  of  an  interpreter,  and 
the  plaintiff  was  nonsuited.  It  must  also  be  added,  that  the  rule 
excluding  parol  evidence  as  inferior  to  written,  does  not  exclude 
circumetantial  (0),  nor,  according  to  the  better  opinion,  self-prejudi- 
cing evidence  (A), 

§  224  But  although  documentary  evidence  may  not  be  receivable, 

for  want  of  being  verified  on  oath  or  its  equivalent,  or  traceable  to 

the  parfy  against  whom  it  is  offered,  the  benefit  of  its  permanence  is 

itness  who  has  drawn  up  a 

oemorandum  of  a  matter  or 

while  under  examination,  as 


2Sfi;  Doe  d.  Church  v.  PerkiD%  S  T. 

9  ;  Burton  v.  Flammcr,  2  A.  &  E. 
Beedk «.  Jones,  G  C.  B.  esfl  ;  Hmith 
-gan,  £  Hod.  &   R.  267  ;   2   PhilL 

10  a  tq.,  lOtli  cd.j  Vjet  v.  Bfltt,  4 
L-.  180. 

■ill  1m  petmitted  to  "rrfrali  his 
sonablj'  conlemporanmnB  with  the 
tes,  figures,   resnlta  of  calculation. 
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§  225.  As  connected  with  this  subject  may  be  noticed  the  max- 
im of  law,  "  Nihil  tarn  conveniens  est  naturali  aequitati,  nnurnqood- 
que  dissolvi  eo  ligamine  quo  ligatum  est"  (Jc),  "Quomodo  qaid 
constituitur/'  says  one  of  our  old  books,  "  eodem  modo  dissolvitur; 
record  per  record,  escript  per  escript  (Ot  parliament  per  pftrliameut, 
parol  per  parol "  (m).  For  instance,  things  that  lie  in  grant,  as  they 
must  be  created  by  deed,  cannot  be  surrendered  without  deed(fty 
This  principle  was  also  recognized  by  the  Soman  law :  **  Nihil  tarn 
naturale  est,  quam  eo  genere  quicquid  dissolvere,  quo  colligatam  est: 
ideo  verborum  obligatio  verbis  tollitur:  nudi  consensus  obligatio 
contrario  consensu  dissolvitur  "  (o).  But  the  performance  of  a  con- 
dition in  an  instrument  under  seal,  may  be  proved  by  inferior  evi- 
dence (p) ;  for  this  does  not  invalidate  the  instrument,  but  sets  it  n(x 
Thus,  payment  of  a  bond  may  be  proved  by  parol  (q),  &c 

§  226.   It  has  been  already  stated  (r),  and  is  indeed  an  obyioos 

{k)  2  Inst.  860,  673  ;  4  Inst.  28  ;  2  Co.  (n?)  Jenk.  Cent.  2,  Cas.  40.   See  Wood 

58  a  ;  4  id.  67  b  ;  5  id.  26  a ;  6  id.  48  b  ;  v.  Leadbitter,  13  M.  k  W.  888. 
Jenk.  Cent  2,  Cas.  26  ;  8  Scott,  N.  R.  (n)  Wing.  Max.  69  ;  Co.  Litt  333  l 

216  ;  17  Q.  B.  146.  (o)  Dig.  lib.  60,  tit  17,  1.  85. 

(I)  By  eaeript  here  most  be  understood  {p)  Seethe  anthorities  cited  in  West*, 

a  writing  under  seaL    The  word  is  often  Blakeway,  8  Scott^  N.  R.  199. 
used  in  our  old  books  in  this  sense.     See  {q)  Doct  &  Stud.,  DiaL  1,  ch.  12. 

mipra,  |  217.  (r)  Supra,  f  228. 


minutes  of  testimony,  and  the  like,  whether  such  memoranda  be  made  by  the  partf  bin- 
self  or  by  any  other  person.  Hill  v.  State,  17  Wise.  675;  Green  v.  Caulk,  16  Md.  ^; 
Cobb  V,  Boston,  109  Mass.  438,  444 ;  Com.  v.  Ford,  130  Mass.  64  ;  Bank  v.  Zoro,  H 
S.  C.  444,  460  ;  R.  R.  v,  Burke,  66  Tex.  828.  Provided  thAl  the  witness,  after  inspee^ 
tion  or  otherwise,  is  able  to  testify,  either  (1.)  that  the  statements  contaioad  in  sack 
memoranda  are  accurate  in  his  present  recollection;  State  v.  Lull,  37  Me.  246 ;  Gfoffe 
V.  Joy,  19  N.  H.  644  ;  Acklens  Exec  v,  Hickman,  68  Ala.  494  ;  Hubby  v.  State,  8 
Tex.  Ct  App.  697,  607  ;  or  (2.)  mediately^  from  a  present  recollection,  that  theroeo- 
oranda  were  accurate  when  made.  Downer  v.  Rowell,  24  V t.  843  ;  Cooper  «.  State,  59 
Miss.  267  ;  State  v.  Rawls,  2  Nott  k  McC.  881  ;  Marcly  v,  Shults,  29  N.  T.  346; 
Briggs  V.  Rafferty,  14  Gray,  626  ;  Mims  v.  Sturdevant,  86  Ala.  636  ;  State  v.  Colwell, 
8  R.  I.  182.  So  of  the  minutes  of  testimony  taken  by  the  judge  at  a  former  triiL 
Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64.  But  see  Hubby  v.  State,  8  Tex.  Ot  App.  597, 
607  ;  People  v,  Elyea,  14  Cal.  144. 

Whether  a  document  tised  to  refresh  memory  becomes  ipsofado  evidence  in  the  case, 
is  in  dispute.  It  is  admissible  in  evidence,  if  positively  testified  to  by  the  witnes. 
Ruch  V.  Rock  Island,  97  U.  S.  698,  696  ;  Halsey  v.  Sinsebaugh,  16  N.  Y.  485.  Snch 
document  is  also  admissible  in  evidence  in  all  cases  where  the  witness  is  unaUe  to 
testify  from  a  present  recollection  ;  but  can  only  state  from  his  present  recoUeetioa  cf 
past  probabilities  a  certainty  that  the  memorandum  or  other  document  was  a  corr^ 
minute  of  the  transaction  to  which  it  relates.  Smith  v.  Lane,  12  S.  &  R.  80,  S4 ; 
Merrill  v,  Ithaca  k  Osw.  R.  R.  Co.,  16  Wend.  686  ;  Kelsea  v.  Fletcher,  48  N.  H.  281 
The  opposite  party  has  the  right  of  inspection.    McKivitt  v.  Cone,  80  Iowa,  455. 
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branch  of  the  principle  in  question,  that  **  parol/'  or,  to  speak  more 
correctly,  *'  extrinsic  "  evidence,  is  not  in  general  receivable  to  con- 
tradictj  vary,  or  explain  written  instruments.^    "  It  would  be  incon- 

1  Parol  Bvidenoe  Role.  —  A.  Solemn  Instruments  inter  vivos.    B.  Wills. 

A.  Solemn  Instruments  inter  vivos.  —  (a.)  Scope  of  HuU.  —  Parol  evidence  is 
inadmissible  to  control  or  contradict  the  ascertained  purport  of  any  document  under  seal, 
or  other  yalid  written  instrament  of  a  solemn  and  conclusive  nature,  in  any  suit 
founded  upon  such  instrument  and  between  the  parties  or  privies  thereto.  **  Parol "  in 
this  connection  includes  written  evidence  prior  in  time  and  less  conclusive  in  nature. 
1  GreenL  Ev.  f§  276-305;  Brown  v.  Spofford,  95  U.  S.  474 ;  Fay  v.  Gray,  124  Mass. 
500 ;  Brandon  v.  Morse,  48  Vt.  322  ;  Bell  v.  Woodman,  60  Me.  465 ;  Bokkelen  v. 
Taylor,  62  N.  Y.  105  ;  Hogey  v.  Hill.  75  Pa.  St.  108  ;  Hough  v.  Ins^  Co.,  36  Md.  398  ; 
Serviss  r.  Stockstill,  30  Oh.  St.  418  ;  Gonwell  v.  R.  R.,  81  III.  232  ;  Atkinson  v.  BUir, 
38  Iowa,  166;  Irish  v.  Dean,  39  Wise.  562;  Whitehead  v.  Park,  53  Ga.  575;  Koehring 
«.  Maemminghoff,  61  Mo.  403  ;  Trammell  v.  Pilgrim,  20  Tex.  158 ;  Winston  v.  Brown> 
ing,  61  Ala.  80.  The  rule  does  not  extend  to  mere  receipts.  Parol  evidence  is  admissi- 
ble to  explain  or  even  contradict  such  instruments,  in  all  cases.  Wilson  v.  Derr,  69 
N.  0.  137  ;  Stapleton  v.  King,  33  Iowa,  28 ;  Richardson  v.  Beede,  43  Me.  161 ;  Guy- 
ette  V.  Bolton,  46  Vt  228  ;  Foster  v.  Newbrough,  58  N.Y.  481;  Nelson  v.  Weeks,  111 
Mass.  223  ;  Calhoun  v.  Richardson,  30  Conn.  210;  Russell  v.  Church,  65  Pa.  St.  9 ; 
Bitch  V.  VoUhardt,  82  lU.  134  ;  Schultz  v,  R.  R.,  44  Wise.  688  ;  City  Bank  v.  Kent, 
57  Ga.  283  ;  Pool  o.  Chase,  46  Tex.  207  ;  Grumley  v,  Webb,  44  Mo.  444  ;  Wildrick 
V.  Swain,  34  N.  J.  £q.  167.  I'hat  a  bill  of  lading  cannot  be  modified  by  parol,  see 
Cox  V.  Peterson,  30  Ala.  608  ;  R.  R.  v.  Remmy,  13  Ind.  518  ;  Arnold  v.  Jones,  26  Tex. 
335.  Contra,  Raker  v.  Michigan  R.  R.,  42  111.  73  ;  Baltimore  Steamboat  Co.  v.  Brown, 
54  Pa.  St.  77;  Hedricks  v.  Morning  Star,  18  La.  An.  353  ;  Blade  v.  Chicago  R.  R.,  10 
Wise.  4.  See  also,  as  to  ordinaiy  bills  of  parcels,  Harris  v,  Johnston,  3  Cranch,  311; 
Linsley  v.  Lovely,  26  Vt  123;  McTyer  v.  Steele,  26  Ala.  487.  With  regard  to  the  con- 
clusive effect  of  judgments,  see  §  588,  b.  1,  (b),  infra.  That  judgments  and  other  judicial 
records  cannot  be  varied  by  parol  (except  as  hereinafter  stated),  see  Sanger  v.  Up- 
ton, 91  U.  S.  56 ;  Stewart  v.  Morrison,  67  Me.  549 ;  Gorman's  case,  124  Mass.  190; 
Hill  V,  Burke,  62  N.  Y.  Ill  ;  Wallace  v.  Coil,  24  N.  J.  L.  600 ;  Coxe  v.  Deringer,  78 
Pa.  St.  271  ;  Taylor  v.  Wallace,  31  Oh.  St.  151  ;  Ney  v.  R.  R.,  20  Iowa,  347  ;  Lawver 
V.  Langhans,  86  111.  138 ;  Lamothe  v.  Lippott,  40  Mo.  142  ;  McFarlane  v.  Randle,  41 
Miss.  411 ;  Edwards  v.  Edwards,  25  La.  An.  200 ;  Wilson  v.  Wilscm,  45  Cal.  399. 

The  supposed  reason  of  the  ''parol  evidence  rule,"  stated  supra,  assumes  that  in 
choosing  the  solemn  form  employed  to  express  and  embody  their  present  intention  and 
agreement  iiarties  have  intended  to  thereby /u/Zj^  express  that  intent  and  agreement, — 
removing  them,  in  this  manner,  from  the  numl)er  of  debatable  questions,  and  beyond 
bad  iaith  or  the  treacherous  tenure  of  "  slippery  memory.'*  To  admit  parol  evidence 
would,  in  the  intendment  of  law,  utterly  defeat  this  object.  The  instrument  therefore  is 
conclusive  as  to  the  point  which  it  covers.  Freeman  v,  Bass,  34  Ga.  855  ;  Couch  v. 
Woodruff,  63  Ala.  466  ;  Weeks  v.  Medler,  20  Kans.  57.  As  a  natural  consequence, 
the  rule  does  not  apply  to  third  persons,  or  to  suits  between  one  innty  and  a  stranger. 
Dempsey  v.  Kipp,  61  N.  Y.  462,  471  ;  Hossman  «.  Wilke,  50  Cal.  250 ;  Furbush  v. 
Goodwin,  25  K.  H.  425 ;  Hughes  v.  Sandal,  25  Tex.  162  ;  Blake  r.  Hall,  19  La.  An. 
49.  For  this  reason,  also,  all  anterior  and  contemporaneous  stipulations  and  represen- 
tations are  merged  in  the  writing  and  cannot  be  given  in  evidence.  Gooch  v.  Connor, 
8  Mo.  391  ;  Parkhunt  v.  Van  Cortlandt,  1  Johns.  Ch.  274.  So  no  evidence  of  conver- 
ntions  leading  to  a  contract  is  admissible.  Gilpins  t;.  Consequa,  Peters,  C.  C.  86 ; 
Ellmaker  v.  Ins.  Co.,  5  Barr,  183  ;   Bedford  v.  Flowers,  11  Humph.  242. 

It  follows  that,  if  the  instniment  was  not,  in  point  of  fact,  intended  to  fairly  represent 
the  intent  and  whole  agreement  of  the  parties,  the  rule,  as  above  stated,  does  not  apply. 


230  INBTRUKIMTS  Or  IVIDINCE.  [BOOK  a 

venient/'  says  one  of  oar  old  books,  *'  that  matters  in  writing  made 

Bradshaw,  Admr.  v.  Combs,  102  III.  428 ;  Pacific  Works  v.  Newhall,  U  Conn.  67; 
Crane  v,  Elizabeth,  &c.,  29  N.  J.  Law,  802  ;  Cole  v,  Howe,  50  Vt.  85  ;  McConmck*. 
CheoTen,  124  Mass.  262  ;  Hope  v.  Balen,  58  N.  Y.  380 ;  Randall  v.  Turner,  17  Oh. 
St  262  ;  Perry  v.  Hill,  68  N.  C.  417 ;  Moss  v.  Green,  41  Mo.  889 ;  Mobile  Cs.  t. 
McMillan,  81  Ala.  711 ;  Thomas  v.  Hammond,  47  Tex.  42 ;  Bladen  v.  Wdla^  90 
Md.  677. 

(6.)  Exceptions. —  The  so-called  exceptions  to  the  parol  evidence  mle  seem  rather  to  &U 
outside  its  scope.  As  a  necessary  consequence  of  the  limited  nature  of  the  rule  ind  the 
objects  to  be  attained  by  it,  it  follows  that  any  evidence  is  admissible  which  mty  fona 
in  law  or  e-quity  ground  of  relief  against  the  operation  of  the  instrument,  though  the 
effect,  and  indeed  the  object,  of  such  evidence  is  to  contradict  such  instrument  Thus, 
(1.)  evidence  is  admissible  to  show  that  an  instrument  was  procured  or  inflneueedby 
frattd  or  misrepraenUUion.  Gushing  v.  Rice,  46  Me.  808  ;  Thompson  «.  Bdl,  37  Als. 
438  ;  Selden  v.  Myers,  20  How.  (U.  S.)  506  ;  Lull  v.  Cass,  48  N.  H.  62  ;  MoDtgomRy 
V.  Pickering,  116  Mass.  227;  Meyer  v,  Huneke,  55  N.  Y.  412  ;  Wharton  «.  Doaghua, 
76  Pa.  St  278  ;  Burtners  v.  Keran,  24  Gratt  42  ;  Gage  v.  Lewis,  68  111.  604  ;  Hinesf. 
Driver,  72  Ind.  125  ;  McLean  v.  Clark,  47  Ga.  24;  Turner  v.  Turner,  44  Mo.  595; 
Thomas  v.  Kennedy,  24  La.  An.  209  ;  Grider  v.  Clopton,  27  Ark.  244  ;  Cook*.  Moore, 
89  Tex.  255  ;  Fuller  v.  Lamar,  53  Iowa,  477  ;  Wade  v.  Saunders,  70  N.  C.  270.  Thi 
same  rule  applies  to  the  case  of  a  will.  McLaughlin  v.  MoDevitt,  63  N.Y.  218 ;  Lewii 
V.  Mason,  109  Mass.  169  ;  Harvey  v.  SuUens,  46  Mo.  147  ;  Robb  v.  Graham,  43  Ind.  1. 
(See  B.  (a)  of  this  note,  infra.)  (2.)  Or  by  duress,  Hibbard  v.  Mills,  46  Vt  241; 
Knapp  V.  Hyde,  60  Barb.  80  ;  Miller  v.  MUler,  68  Pa.  St  486 ;  Seiber  v.  Ptioe,  S6 
Mich.  518  ;  Davis  v.  Luster,  64  Mo.  48  ;  Moore  v.  Rush,  80  La.  An.  1157 ;  Spsidg 
V.  Barrett,  57  111.  289  ;  Bosley  v.  Shanner,  26  Ark.  280 ;  Cook  v.  Moore,  89  Tex 
255.  (8. )  Or  was  executed  for  purposes  forbidden  by  law.  Chamberlain  v.  McOon^ 
8  W.  &  S.  81  ;  Totten  v.  U.  S.,  92  U.  S.  105  ;  Pratt  v,  Langdon,  97  Mesa.  97; 
Hewitt  V.  Dement,  57  IlL  500;  Newsom  v.  Thighen,  30  Mibsl  414;  Shackford  p.  Kev- 
ington,  46  N.  H.  415  ;  Lazare  v,  Jacques,  15  La.  An.  599.  (4.)  Or  that  the  instnimeot 
was  executed  by  a  person  legally  incapable^  at  the  time,  of  incurring  liability,  by  retsoo 
of  some  incapacity,  natural  or  superinduced,  or  by  operation  of  law.  Staples  v.  Wel« 
lington,  58  Me.  453  ;  Webster  9.  Woodford,  8  Day,  90  ;  Mitchell  v.  Kingman,  5  Pick. 
431  ;  Reals  v.  See,  10  Barr,  56  ;  Case  v.  Case,  26  Mich.  484  ;  Wigglesworth  f^  Steen, 
1  Hen.  &  M.  70  ;  Wiley  v.  Ewalt,  66  111  26  ;  Phelan  v.  Gardner,  48  Cal.  306  ;  Ptii« 
V,  Davis,  8  Jones,  (N.  C.)  460.  (5.)  So  also,  in  cases  where  the  active  aid  of  a  court  of 
equity  is  invoked  with  regard  to  a  written  agreement,  evidence  will  be  received  tfait 
such  agreement  was  founded  upon  a  migtake  of  material  facts.  Story,  Eq.  Juris.  §}  153- 
162  ;  Milmine  v.  Bumham,  76  111.  362  ;  Mays  v.  Dwight,  82  Pa.  St  462  ;  Hootgom- 
ery  v.  Shock ey,  37  Iowa,  107  ;  Bryce  ».  Ins.  Co.,  55  N.  Y.  240  ;  Nelson  v.  Davis,  40 
Ind.  366  ;  Hearst  v.  Pujol,  44  Cal.  230  ;  Muller  H  al.  v.  Rhuman,  62  Ga.  882 ;  Uiller 
V.  Davis,  10  Kans.  641 ;  Nat  Bank  v,  Ins.  Co.,  62  Me.  519 ;  Gammage  v.  Moore, 
42  Tex.  170 ;  Allen  v.  Yeater,  17  W.  Va.  128,  131.  But  mistake  in  law  not  bnug 
ground  for  equitable  relief,  evidence  of  such  mistake  will  not  be  received  to  vary  or 
control  the  effect  of  a  written  instrument  Gebb  v.  Rose.  40  Md.  887  ;  Potter  «. 
Sewall,  54  Me.  142  ;  Mellish  v.  Robertson,  25  Vt  603  ;  Dickinson  v.  Gleoaey,  27 
Conn.  104  ;  Heaven  ridge  v.  Mondy,  49  Ind.  484  ;  Goltra  v.  Sanasack,  58  IlL  456 ; 
Moorman  v.  Collier,  32  Iowa,  138  ;  Thurmond  v.  Clark,  47  Ga.  500  ;  McMnrray  v.  St 
Louis,  kc,  Co.,  33  Mo.  377  ;  Winslow  «.  Driskell,  9  Gray,  363.  That  parol  evideDi!« 
will  be  received  in  equity  to  show  that  a  deed  prima  facie  absolute  is  in  reality  a  trust 
or  a  mortgage,  see  2  Whar.  £v.  §§  1031-1038  ;  Peugh  v.  Davis,  96  U.  S.  832 ;  Mat- 
thews V,  Sheehan,  69  N.  Y.  585  ;  Weathersly  v.  Weathersly,  40  Miss.  462 ;  Raynorf. 
Lyons,  37  Cal.  452 ;  Holt  v.  Moore,  37  Ark.  145  ;  Wright  v.  Gay,  101  IlL  238;  Uw 
rence  v.  DuBoia,  16  W.  Va.  443,  459.    (6.)  So  it  may  be  shown  that  the  instnunefit 


PABT  III.]  DOCUMENTa  —  GENERAL.  231 

by  advice  and  on  consideration,  and  which  finally  import  the  cer- 

uns  always  mchoaU  or  eondUUmal ;  that  it  was  at  no  time  freely  and  finally  deliyered 
to  the  plaintiff  by  the  party  chained,  in  accordance  with  its  apparent  tenor.  G  reenawalt 
v.lCohne,  85  Pa.  St  809;  Butlers.  Smith,  35 Miss.  457;  Roberts «.  Mullenlx,  10  Kan. 
22 ;  Earle  v.  Rice,  111  liaaa.  17  ;  Brick  v.  Brick,  98  U.  S.  514  ;  Beall  v.  Poole,  27 
Md.  645.  See  also  Odenbaugh  v,  Bradford,  67  Pa.  St.  96  ;  Lindauer  v.  Cummings, 
57  111.  195 ;  Clark  v.  Wash.  Ins.  Co.,  100  Mass.  509 ;  Stanton  v.  Miller,  65  Barb.  58. 
(7.)  So  also  parol  evidence  is  admissible  to  prove  that  a  written  instrument,  or  part 
thereof,  has  been  di9charge<L  Leathe  v.  Bullard,  8  Gray,  545  ;  LeFevre  v.  LeFevre, 
4  S.  &  R.  241 ;  Walker  v.Wheatly,  2  Humph.  119.  Or  that  it  has  been  so  modiJUd,  by 
subsequent  oral  agreement,  as  to  raise  an  equity  in  favor  of  one  of  the  parties.  Law- 
rence V.  Dole,  11  Vt.  549  ;  Leathe  r.  Bullard,  8  Gray,  545.  It  is  immaterial  that  such 
modifying  agreement  is  within  the  Statute  of  Frauds.  Stearns  v.  Hall,  9  Gush.  81. 
(8.)  Or  that  a  new  agreement  has  been  substituted  by  consent  of  the  parties.  Cum- 
mings  V.  Arnold,  3  Met  486  ;  Marshall  v.  Baker,  1  Appl.  402  ;  Bradshaw,  Admr.  v. 
Combs,  102  ill.  428.  Or  that  the  time  of  performance  has  been  extended  by  paroL 
Stearns  v.  Hall,  9  Cush.  31,  34  ;  Peck  v.  Beckwith,  10  Oh.  St.  497  ;  Branch  v,  Wilson, 
12  Fk.  543.     But  see  Green  v.  Randall,  51  Yt.  67;  Wilson  v.  Deen,  74  N.  Y.  531. 

(c.)  What  evidence  is  admissible.  Explanation,  —  It  being  thus  ascertained,  as  a 
preliminary  question,  that  the  written  instrument  fairly  and  fully  represents  the  intent 
of  the  parties  at  the  time  of  its  execution,  the  duty  of  the  court  becofbes  merely  one  of 
inUerjn-eteUian  and  construction  of  the  language  employed,  —  the  object  being  to 
ascertain  the  expressed  meaning  of  the  parties.  That  meaning,  once  ascertained,  is 
incontrovertible  by  any  parol  evidence  ;  no  new  words  can  be  added  ;  the  court  can- 
not, as  ia  said,  '*  travel  out  of  the  four  comers  of  the  paper."  But  the  language  to 
be  interpreted  b  to  be  read  in  the  light  of  all  surrounding  circumstances  (as  the 
phrase  is)  ;  it  being  obviously  impossible  to  tell  what  a  man  has  said,  until  it  is  ascer- 
tained what  he  has  fneani  to  say.  Any  relevant  evidence,  therefore,  which  fairly 
partakes  of  the  nature  of  explanation,  or  is  reasonably  calcnlated  to  place  the  court  in 
the  situation  of  the  parties  at  the  time  of  execution,  will,  in  general,  be  received.  Hin- 
neman  v.  Rosenback,  39  N.  Y.  98  ;  French  t?.  Hayes,  43  N.  H.  30  ;  Camp  v.  Simmons, 
62  Ga.  73  ;  Heirs  of  Watrous  v.  McKie,  54  Tex.  65. 

{d.)  (1.)  Technical  Language,  etc. — Thus,  evidence  may  be  given  of  technical  or 
peculiar  usage  in  order  to  qualify  or  explain  the  language,  signs,  or  abbreviations  em- 
ployed by  the  parties.  Hite  v.  State,  9  Yerger,  357  ;  Keller  v.  Webb,  125  Mass.  88  ; 
Callahan  v.  Stanley,  57  CaL  476 ;  CoUender  i;.  Diosmore,  55  N.  Y.  200  ;  Farm.  & 
Mech.  Bank  v.  Day,  13  Yt.  36  ;  Atlantic  R.  R.  Co.  v.  Bank,  19  Wall.  548  ;  Bryan 
V.  Harrison,  76  N.  C.  860 ;  Craig  v.  Pervis,  14  Rich.  £q.  (S.  C.)  150  ;  Higbtowerv. 
MauU,  50  Ala.  495  ;  Stewart  v.  Smith,  59  Tenn.  231  ;  Donley  v.  Tindall,  32  Tex.  43. 
So  of  an  obscure  word,  figure,  or  phrase.  Walrath  v.  Whittekind,  26  £ans.  482.  But 
•ee  Ins.  Co.  v.  McMillan,  81  Ala.  711. 

(2.)  Subfect-matttr,  —  So  the  condition,  nature,  and  qualities  of  the  subject-matter  of 
a  statement  or  agreement  may  lie  shown  by  parol  evidence.  U.  S.  v.  Peck,  102  U.  S. 
64  ;  Emery  v.  Webster,  42  Me.  204  ;  £lfe  v.  Gadsden,  2  Rich.  373 ;  Seaman  v.  Hoge- 
boom,  21  Barb.  398  ;  Slater  v.  Breese,  36  Mich.  77  ;  Russel  v.  Wemtz,  24  Pa.  St. 
337;  Altshul  v.  San  Francisco,  &c.,  43  Cal.  171;  Keller  v.  Webb,  125  Mass.  88;  French 
V.  Hayes,  43  N.  H.  30 ;  Hotchkiss  v.  Barnes,  84  Conn.  27  ;  Jackson  v.  Perrine,  35 
K.  J.  L.  187;  Elliott  v.  Horton,  28  Gratt  766;  Edwards  v.  Tipton,  77  N.  C.  222;  Bell 
9.  Boyd,  53  Ga.  643  ;  Shewalter  v.  Pimer,  55  Mo.  '218  ;  Com  well  v.  Com  well,  91 
in.  414  ;  Nilson  v.  Morse,  52  Wise.  240,  247.  Such  evidence  is  obviously  necessary 
to  identify  the  subject-matter.  Baucum  v.  Geoige,  65  Ala.  259  ;  Waterman  v,  Johnson, 
IS  Pick.  261  ;  Blake  v.  Doherty,  5  Wheat.  859  ;  Storer  v.  Elliot  Fire  Ins.  Co.,  45  Me. 
175  ;  Reamer  v.  Kesmith,  34  €^.  624.  Or  to  identify  the  persona  affected  by  the  doc- 
unent    Jay  v.  East  Livermore,  56  Me,  107|  120;  Coit  v.  Starkweather,  8  Conn.  289. 
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tain  truth  of  the  agieement  of  the  parties,  should  he  controlled  by 

(8.)  U$ase,  —  So  eWdence  of  any  cofltom  or  usage  —  business  or  otiiienriae— m 
reference  to  which  the  parties  may  fairly  be  supposed  to  haye  contracted,  is  sdmiaiDjk 
to  explain  or  supplement  their  language.  Robinson  v.  U.  S.,  IS  WalL  368 ;  Dun  «. 
Fiedler,  2  Keman,  40  ;  Brown  v.  Brooks,  25  Pa.  St  210  ;  AUan  v.  Conutodc,  17  Oa. 
554  ;  Page  v.  Cole,  120  Mass.  87 ;  Collender  v.  Dinsmore,  55  N.  Y.  204 ;  McMasten 
V.  R.  R.,  69  Pa.  St.  874  ;  Johnson  v.  Ins.  Co,  89  Wise.  87 ;  Collins  «.  DrisooQ,  U 
Conn.  43. 

It  is  of  course  possible,  at  all  times,  to  proTe  by  parol  the  existence  of  a  paper  as  t 
fact,  in  all  cases  where  its  contents  are  not  material  to  the  rights  of  the  parties,  or  vbere 
the  party  proving  it  does  not  seek  to  avail  himself  of  the  contents  as  proof  of  isj  bet 
stated  in  it,  or  of  any  obligation  created  or  dischaiged  by  it.  Stark ie,  Ev.,  lOtk  ei 
*716,  n.  1 ;  Gilbert  v.  Duncan,  5  Dutch.  133  ;  Cramer  «.  Shriner,  18  Md.  140;  Sik- 
bury  V.  Blumb,  26  111.  287. 

B.  WiLLA.  —  (a.)  Cofodrwium,  ~  In  case  of  wills,  as  in  case  of  other  instnimentfl 
within  the  purview  of  the  "parol  evidence  rule,"  the  duty  of  the  court  is  one  of  inkrjfrt' 
UUion;  not  one  of  formation  or  revision.  All  evidence,  therefore,  otherwise  admisabk, 
will  be  received  in  aid  of  this  duty  of  interpretation,  if  it  assist  the  court  in  coostmiiig 
the  instrument  from  the  standpoint  of  the  testator, —  if  it  put  the  court  into  possessioa 
of  those  material  facts  and  circumstances  which  enable  it  to  understand  statements 
with  regard  to  the  subjects  or  objects  of  his  bounty.  Bond's  Appeal,  31  Cono.  18S; 
Richards  r.  MUler,  62  111.  417;  Goodhue  v,  Clark,  37  K.  H.  525;  White  v.  Hicks.  33 
N.  Y.  383 ;  Wairen  v.  Gregg,  116  Mass.  804 ;  Best  v.  Hammond,  55  Pa.  St  409; 
Tyson  v,  Tyson,  37  Md.  567;  Fraim  v.  Millison,  69  Ind.  123;  Rutherford  v.  Monis, 
77  111.  397;  Smith  v.  Smith,  1  Edw.  Ch.  189;  Wood  v.  White,  32  Me.  340;  Gilliim?. 
Chancellor,  48  Miss.  437.  Provided  nevertheless,  that  direct  statements  of  intentiao, 
dehors  the  instrument,  are  not  in  general  to  be  received. 

(&. )  AmbiguUies,  Latent  and  Patent.  —  If  the  court,  aided  by  evidence  of  all  tiie 
material  circumstances  in  the  case,  finds  that  the  language  of  the  testator  has  failed  to 
sufficiently  identify  the  intended  beneficiary  or  the  subject-matter  of  the  bequest,  the 
case  is  one  of  patent  ambiguity.  If,  on  the  other  hand,  the  court,  so  aided,  finds  the 
language  of  the  testator  prima  fojde  clear  and  conclusive  as  to  his  intent,  but  that 
the  evidence  before  it  makes  doubtful  the  identity  of  the  person  or  thing  referred  to, 
the  ambiguity  is  latent. 

The  distinction  is  based  upon  a  statement  of  Lord  Bacon  (Bacon's  Max.  of  Uw, 
Reg.  23,  25;  Bacon's  Law  Tracts,  pp.  99,  100),  to  the  effect  that  "A  latent  smlHgoity 
of  language  may  be  supplied  by  averment.**  Lord  Bacon  was  considering,  in  the  pss- 
sages  cited,  the  rules  of  pleading,  as  related  to  declaring  upon  an  instrument  osder 
seal.  The  rule  has  been,  however,  transferred  into  the  law  of  evidence, — andtotbe 
following  extent 

(c.)  Direct  Stalevnents  of  Indent.  —  If  the  ambiguity  be  patent,  it  is  the  dotj  of 
the  court  to  declare  the  instrument  j^ro  tanto  inoperative  and  void  :  to  hold  otb«^ 
wise  would  in  effect  be  drawing  a  new  will  for  the  testator.  1  Jarman,  WOls,  409. 
If,  on  the  other  hand,  the  ambiguity  l>e  latent,  and  more  especially  and  commonly  if 
the  case  be  one  of  equivocatum,  i.  e.  if  the  description  given  by  the  testator  applitf 
efjually  well  in  all  its  parts  to  two  persons  or  things,  the  court  may  call  to  its  sid  tlte 
further  evidence  of  direct  statements  by  the  testator  dehors  the  instrument  of  his  »- 
tention  with  regard  to  the  disposition  of  his  property.  St.  Luke's  Home  for  Indict 
Christian  Females  v.  Assoc,  for  the  Relief  of  Respectable  Aged  Indigent  Feinal«»  5- 
N.  Y.  191;  Bodman  v.  Amer.  Tract  Society,  9  All.  447;  American  Tract  Soc  v.  Pratt, 
9  All.  109;  Tucker  v.  Seaman's  Aid  Society,  7  Mete.  188;  Cleverly  v.  Cleverfr,  12* 
Mass.  314;  Pickering  v.  Pickering,  50  N.  H.  349;  Vemor  v,  Henry,  3  Watts,  898.  In 
Tucker  v.  Seaman's  Aid  Societ}*,  a  bequest  was  made  to  the  "  Seaman's  Aid  Sodetr* 
Another  society  of  similar  objects,  "The  Seaman's  Friend  Society,"  offered  evidenee 
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averment  of  the  parties^  to  be  proved  by  the  uncertain  testimony 

that  the  testator  had  never  heard  of  the  "Seaman's  Aid  Society'*;  that,  on  the  con- 
trary, he  was  deeply  interested  in  the  objects  of  their  society,  to  which  he  was  a  fre- 
quent contributor.  That  he  had  repeatedly  expressed  his  determination  to  leave  it  a 
legacy,  and  that  the  scrivener  had  caused  the  insertion  of  the  name  of  the  other  society 
by  the  statement  that  such  waa  the  proper  '* style"  of  their  society.  Held,  that  such 
evidence  was  inadmissible,  there  being  no  latent  ambiguity.  See,  to  the  same  effect, 
Wallize  v,  Wallize,  55  Pa.  St.  242. 

{d. )  Othtr  Cases.  —  For  instances  in  which  the  distinction  between  latent  and 
patent  ambiguities  has  been  applied  to  lostmments  other  than  wills,  see  Bell  v.  Wood- 
ward, 46  N.  H.  315;  Goff  v.  Roberts,  72  Mo.  570;  Sargent  v.  Adams,  8  Gray,  72,  77; 
Bradley  v.  Wash.  &e.  Co.,  13  Peters,  89;  Board  of  Education  v.  Keenan,  55  Cal.  642. 
That  a  latent  ambiguity  may,  in  case  of  all  instruments,  be  explained  by  general  parol 
evidence,  see  A.  d,  (2),  of  this  note,  supra.  See  also  Hall  v,  Davis,  36  N.  H.  569; 
Bank  v,  Dunn,  6  Peters,  51;  Waterman  v.  Johnson,  13  Pick.  261;  Piper  v.  True,  36 
Cal.  606. 

(e. )  Rules  of  Construction,  —  The  rules  which  guide  the  court  in  construing  wills 
and  other  instruments  do  not  seem  to  fall  within  the  law  of  evidence.  See  1  Grecnl. 
§  301  and  notes  ;  Hawkins,  Wills,  pp.  1-8  ;  1  Jarman,  Wills,  3  Eng.  ed.  413  ;  Wi- 
gram's  Extrinsic  Evidence  in  the  Intei^iretation  of  Wills.  Wigram's  famous  "Seven 
Propositions,"  though  perhaps  not  entirely  accurate,  may  still  be  considered  with 
profit.  Mutatis  mutandis,  and  the  fact  that  a  will  is  the  language  of  the  "testator 
soliloquizing "  taken  into  consideration,  these  propositions  will  lai^ely  govern  the 
court  in  the  construction  of  documents  other  than  wills.  I.  A  testator  is  always  pre- 
sumed to  use  the  words  in  which  he  expresses  himself  according  to  their  strict 
and  primary  acceptation,  unless  from  the  context  of  the  will  it  appears  that  he  has 
used  them  in  a  different  sense;  in  which  case,  the  sense  in  which  he  thus  appears 
to  have  used  them  will  be  the  sense  in  which  they  are  to  be  construed.  II.  Where 
there  is  nothing  in  the  consbext  of  a  wiU  from  which  it  is  apparent  that  the  testator 
has  used  the  words  in  which  he  has  expi-essed  himself  in  any  other  than  their  strict 
and  primary  sense,  and  where  his  words  so  interprete<l  are  sensible  with  reference  to 
extrinsic  circumstances,  it  is  an  inflexible  rule  of  construction  that  the  words  of  the 
will  shall  be  interpreted  in  their  strict  and  primaiy  sense,  and  in  no  other,  although 
they  may  be  capable  of  some  pojmlar  or  secondary  interpretation,  and  although  the 
most  conclusive  evidence  of  intention  to  use  them  in  such  popular  or  secondary  sense 
be  tendered.  III.  Where  there  is  nothing  in  the  context  of  a  will  from  which  it  is 
apparent  that  the  testator  has  used  the  words  in  which  he  has  expressed  himself 
in  any  other  than  their  strict  and  primary  sense,  but  his  words  so  interpreted  are 
insensihU  with  reference  to  extrinsic  circumstances,  a  court  of  law  may  look  into  the 
extrinsic  circnmstances  of  the  case  to  see  whether  the  meaning  of  the  words  be  sensible 
in  any  popular  or  secondary  sense,  of  which,  with  reference  to  these  circumstances, 
they  are  capable.  IV.  Where  the  characters  in  which  a  will  is  written  are  difficult  to 
be  deciphmd,  or  the  language  of  the  will  is  not  understood  by  the  court,  the  evidence 
of  persons  skilled  in  deciphering  writing,  or  who  understand  the  language  in  which  the 
will  is  written,  is  admissible  to  declare  what  the  characters  are,  or  to  inform  the  court 
of  the  proper  meaning  of  the  words.  V.  For  the  purpose  of  determining  the  object  of 
a  testator^s  bounty,  or  the  subject  of  disposition,  or  the  quantity  of  Interest  intended  to 
be  given  by  his  will,  a  court  may  inquire  into  every  material  fact  relating  to  the  person 
who  claims  to  be  interested  under  the  will,  and  to  the  property  which  is  claimed  as  the 
subject  of  disposition,  and  to  the  circumstances  of  the  testator,  and  of  his  family  and 
affiurs ;  for  the  purpose  of  enabling  the  court  to  identify  the  person  or  thing  intended 
by  the  testator,  or  to  determine  the  quantity  of  interest  he  has  given  by  his  will.  The 
same,  it  is  conceived,  is  trtie  of  every  other  disputed  point,  respecting  which  it  can  be 
shown  that  a  knowledge  of  extrinsic  facts  can  in  any  way  be  made  ancillary  to  the 
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of  slippery  memory "  («).  But  there  are  many  cases  whete  the 
rejection  of  such  proof  would  be  the  height  of  injustice^  and  even  lie 
absurd.  1.  With  respect  to  the  varying  or  explaining  of  instraments 
there  are  two  rules :  '*  Ambiguitas  verborum  patens  nulla  verificstioDe 
excluditur  *'  (t)  ;  "  Ambiguitas  verborum  IcUens  yerificatione  supple- 
tur ;  nam  quod  ex  facto  oritur  ambiguum,  verificatione  facti  tQUitnr." 
The  following  commentary  by  Lord  Bacon  on  the  latter  of  these 
maxims,  is  the  recognized  basis  of  the  law  governing  this  subject  («). 
''  There  be  two  sorts  of  ambiguities  of  words,  the  one  is  ambigvtitat 
patens,  and  the  other  latens.  Patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument ;  laiens  is  that  which  seem- 
eth  certain  and  without  ambiguity,  for  anjrthing  that  appeaieth 
upon  the  deed  or  instrument ;  but  there  is  some  collateral  matter 
out  of  the  deed  that  breedeth  the  ambiguity."  A  host  of  cases  on 
this  subject,  with  numerous  qualifications  and  distinctions,  are  to  be 
found  in  the  books  (x).  We  will  merely  add  the  following  important 
observations,  from  the  work  of  Vice-Chancellor  Wigram,  "  Extrinsic 
Evidence  in  the  Interpretation  of  Wills  "  (y) :  "A  written  instrument 
is  not  ambiguous,  because  an  ignorant  and  uninformed  person  is 
unable  to  interpret  it  It  is  ambiguous,  only  if  found  to  he  of  un- 
certain meaning,  when  persons  of  competent  skill  and  informatioD 
are  unable  to  do  so.  Words  cannot  be  ambiguous  because  they  aie 
unintelligible  to  a  man  who  cannot  read ;  nor  can  they  be  ambiguous 
merely  because  the  court  which  is  called  upon  to  explain  them  may 
be  ignorant  of  a  particular  fact,  art,  or  science,  which  was  familiar 

(a)  5  Co.  26  a.  of  Wills,  4th  ed.    And  see  also  Gnnt  v. 

(0  Lofift,  Max.  249.  Grant,  L.  Bep.,  5  C.  P.  880 ;  fl.  c.  (in 

(u)  Bac.  Max.  of  the  Law,  Reg.  23.  Cam.  Scacc),  lb.  727  ;  Shenmttv.  Mount- 

{x)  See  the  cases  collected  in  2  Phill.  ford,  L.  Rep.,  S  Ch.  App.  923. 

£v.,  chap.  8,  10th  ed.  ;    and  Wigram's         (y)  §  200  et  9eq,,  4th  ed. 

Extrinsic  Evidence  in  the  Interpretation 

right  interpretation  of  the  testator's  words.  YI.  When  the  words  of  a  will,  aided  br 
evidence  of  the  material  facts  of  the  case,  are  insufficient  to  determine  the  testator's 
meaning,  no  evidence  will  be  admissible  to  prove  what  the  the  testator  intended,  ud 
the  will  (except  in  certain  special  cases,  see  Prop.  YII. )  wiU  be  void  for  uncertaiotr. 
VII.  Notwithstanding  the  rule  of  law  which  makes  a  will  void  for  uncertaintj  wbea 
the  words,  aided  by  evidence  of  the  material  facts  of  the  case,  are  insufficient  to  dete^ 
mine  the  testator's  meaning,  courts  of  law,  in  certain  special  cases,  admit  eztiiit^ 
evidence  of  inUntion  to  make  certain  the  person  or  thiTig  intended,  where  the  desenp* 
tion  in  the  will  is  insufficient  for  the  purpose.  These  cases  may  thus  be  defined: 
where  the  object  of  a  testator's  bounty  or  the  subject  of  disposition  (L  e.  the  jKnoa  or 
thing  intended)  is  described  in  terms  which  are  applicable  indifferently  to  more  tfaaa 
one  person  or  thing,  evidence  is  admissible  to  prove  which  of  the  persons  or  thiiigi  *> 
described  was  intended  by  the  testator.    Wigram,  WiUs,  (2d  Amer.  ed.)  5^7. 
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to  the  peraoD  who  used  the  words,  and  a  knowledge  of  which  is 
therefore  necessary  to  a  Tight  understanding  of  the  words  he  has 
used.  If  this  be  not  a  just  conclusion,  it  must  follow  that  the  ques- 
tion whether  a  will  is  ambiguous  might  be  dependent,  not  upon 
the  propriety  of  the  language  the  testator  has  used,  but  upon  the 
iegres  of  knowledge,  general  or  even  local,  which  a  particular  judge 
might  happen  to  possess ;  nay,  the  technical  precision  and  accuracy 
of  a  scientific  man  might  occasion  his  intestacy,  —  a  proposition  too 
absurd  for  an  argument.  ....  Again,  a  distinction  must  be  taken 
between  inaccuracy  and  ambiguity  of  language.  Language  may  be 
inaccarate  without  being  ambiguous,  and  it  may  be  ambiguous  al- 
though perfectly  accurate.  If,  for  instance,  a  testator  having  one 
ieaxhold  house  in  a  given  place,  and  no  other  house,  were  to  devise 
\asfrtthdd  house  there  to  A.  B.,  the  description,  though  inaccurate, 
would  occasion  no  ambiguity.  If,  however,  a  testator  were  to  devise 
an  estate  to  John  Baker,  of  Dale,  the  son  of  Thomas,  and  there  were 
two  persons  to  whom  the  entire  description  accurately  applied,  this 
description,  though  accurate,  would  be  ambiguous.  It  is  obvious, 
therefore,  that  the  whole  of  that  class  of  cases,  in  which  an  inaccu- 
rate description  is  found  to  be  sufficient  merely  by  the  rejection  of 
words  of  surplusage,  are  cases  in  which  no  ambiguity  really  exists. 
The  meaning  is  certain,  notwithstanding  the  inaccuracy  of  the  tes- 
tator's language." 

§  227.  2.  There  are  some  other  exceptions  to  the  rule  rejecting 

intrinsic  evidence  to  affect  written  instruments.     Foremost  among 

them  come  those  cases  where  it  is  sought  to  impeach  written  in- 

Btrumenta  as  having  been  obtained  by  duress  (j),  menace  (a),  fraud, 

covin,  or  collusion  (&):  which,  as  is  well  known,  vitiate  all  acts, 

however  solemn,  or  even  judicial  (c).    "  Non  videtur  consensnm 

retinuisse  si  quis  ex  pnescripto  minantis  aliquid  imniutavit"  (r^. 

"  («),     "  Jus  et  fraus  nunquam 

rustra  agit"(^).    "Dolus  cir- 

arol  or  other  extrinsic  proof  in 

c)  Th&t  judicial  Rcts  mav  be  impeaohcd 
Frand,  tee  bk.  8,  pt.  2,  ch.  6. 

d)  Bac.  Hai.  Reg,  22. 

()  M.  80  Edw.  111.  82  i  H  Hen.  Till. 

;  39  Hen.  VI.  GO,  pi.  IG ;  1  Keb.  646. 

/)  10  Co.  «  a. 

<))  2  Roll.  47. 

A)  Baoon,  Mu.  Bc^  t 
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such  cases,  would  be  to  apply  the  rule  in  question  to  a  purpose  for 
which  it  was  never  intended,  and  to  render  it  a  protection  to  prac- 
tices which  the  object  of  the  law  is  to  suppress.  But  the  party  to 
an  instrument  is  estopped  from  setting  up  his  own  fraud,  &c.  to 
avoid  the  instrument  (i) ;  as  also  are  those  claiming  under  him ; 
and  the  like  rule  holds  in  the  case  of  menace  or  duress  (k).  These 
principles  are  found  in  the  laws  of  other  countries  as  well  as  our 
own  (Z),  — 

"  Nee  lex  est  jostior  uUa, 
Qnam  necis  artifices  arte  perire  saa  "  (m). 

§  228.  3.  Another  exception  is  to  be  found  in  the  admissibility 
of  the  evidence  of  usage :  ''  Optimus  interpres  rerum  usus "  (n). 
"  Magister  rerum  usus  "  (o).  "  Consuetudo  loci  est  observanda'*  (p). 
Many  of  the  cases  on  this  subject  will  be  found  collected  in  Broom's 
Maxims  (q) ;  and  the  general  principles  by  which  it  is  governed  are 
thus  clearly  laid  down  in  a  work  of  authority.  ''  Evidence  of  usage 
has  been  admitted,  in  aid  of  the  construction  of  written  instrumenta 
This  evidence  has  been  received  for  explaining  or  filling  up  terms 
used  in  commercial  contracts,  policies  of  insurance,  negotiable  instru- 
ments, and  other  writings  of  a  similar  kind,  —  when  the  language, 
though  well  understood  by  the  parties,  and'  by  all  who  have  to  act 
upon  it  in  matters  of  business,  would  often  appear  to  the  common 
reader  scarcely  intelligible,  and  sometimes  almost  a  foreign  language. 
The  terms  used  in  these  instruments  are  to  be  interpreted  according 
to  the  recognized  practice  and  usage  with  reference  to  which  the 
parties  are  supposed  to  have  acted ;  and  the  sense  of  the  words,  so 
interpreted,  may  be  taken  to  be  the  appropriate  and  true  sense 
intended  by  the  parties"  (r).  *'  Evidence  of  usage  has  been  ad- 
mitted, in  contracts  relating  to  transactions  of  commerce,  trade, 
farming,  or  other  business,  for  the  purpose  of  defining  what  would 
otherwise  be  indefinite,  or  to  interpret  a  peculiar  term,  or  to  explain 
what  was  obscure,  or  to  ascertain  what  was  equivocal,  or  to  annex 

(t)  2  Phill.  Ev.  360,  10th  ecL    See  bk.  avil,  liv.  3,  tit.  8,  chap.  8,  sect  8,  §  S, 

3,  pt.  2,  ch.  7.  art.  1358  ;  Bonnier,  Traits  des  PreaTflt» 

{k)  Bracton,   Ub.   2,  c.   6,  fol.  16  b ;  §  643,  &c. 

Dyer,  143  b,  pi.  66  ;   Plowd.  19  ;  Shep.  (w)  1  H.  Bl.  685. 

Touch.  60,  61 ;  Atlee  v.  Backhouse,  3  M.  (n)  2  Inst  282. 

&  W.  650,  per  Parke,  B.  (o)  Co.  Litt  229  b. 

(0  Dig.  lib.  4,  tit  2  ;  Ck)d.  lib.  8,  tit  (p)  6  Co.  67  a ;  7  id.  6  a ;  10  id.  140a. 

64,  L  27  ;  Lancel.  Inst  Jur.  Canon,  lib.  (q)  Pp.  882-896,  4th  ed. 

2,   tit.  26,  §  13  ;   Domat,    Lois  Civiles,  (r)  2  PhiU.   Ey.  407,   10th  ed.     See 

part  1,  liv.  3,  tit  6,  sect  2,  §  6 ;  Code  also  2  Stark.  Ev.  361,  3d  ed. 
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paiticnJaTB  and  incidents  vbich,  altbongh  not  meationed  in  the  cod- 
tiacts,  were  connected  with  them,  or  with  the  relations  growing  out 
of  them ;  and  the  evidence  in  sach  cases  is  admitted,  with  the  view 
of  giving  effect,  as  far  as  can  he  done,  to  the  presumed  intention  of 
the  parties.  Where  the  language  of  the  contract  itself  manifests  an 
intention  to  exclude  the  operation  of  usage,  evidence  of  usage  cannot 
be  admitted.  And  in  all  cases  in  which  this  evidence  is  admitted, 
it  most  be  presumed  that  the  usage  was  known  to  the  contracting 
parties,  and  that  they  contracted  in  reference  to  it,  and  in  conformity 
with  it  («).  With  this  understanding,  the  reception  of  evidence  of 
usage  is  not  only  justifiable  in  principle,  but  absolutely  necessary ; 
and  without  it,  the  intention  of  the  parties  would  be  often  defeated. 
Ua^e  may  be  proved,  though  not  general ;  it  may  be  local,  and  to 
a  small  extent,  — ■  or  professional,  —  or  only  in  a  particular  branch  of 
business,  or  among  a  particular  class  of  persons.  Even  the  usage, 
OT  rather  the  practice,  of  an  individual  firm,  with  which  a  party  has 
contracted,  may  be  resorted  to  as  a  medium  of  exposition,  if  it  may 
be  reasonably  inferred  that  he  contracted  in  reference  to  such  prac- 
tice "  (0- 

But  "the  rule  for  admitting  evidence  of  usage  must  be  taken 
always  with  this  qualification,  that  the  evidence  proposed  is  not 
repugnant  to,  or  inconsistent  with,  the  written  contract.    It  ought 
never  to  be  allowed  to  vary  or  contradict  the  written  instrument, 
either  expressly  or  by  implication  "  (u).     So,  although,  where  "  the 
langni^  of  ancient  charters  is  become  obscure  from  its  antiquity, 
or  the  construction  is  doubtful,  the  constant  and  immemorial  usage 
under  the  instrument  may  be  resorted  to  for  the  purpose  of  explana- 
tion," still  "it  can  never  be  admitted  to  control  or  contradict  the 
expiBSs  provisions  of  the  instrument"  {x).     And,  lastly,  where  the 
■  's  of  such  a  nature  that 
introduce  it  by  express 
sxed  by  the  tacit  stipu- 
to  a  contract  which  is 
able  by  an  express  stip- 
icident  of  negotiability 
race  of  usage  (y). 


} 
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§  229.  It  seems  a  role  of  universal  jorispradence,  tbat  imper- 
fections or  blemishes  apparent  on  the  face  of  a  document^  snch  as 
interlineations,  erasures,  &c.,  do  not  vitiate  the  document^  nnless 
they  are  in  some  material  part  of  it  (z).  One  of  our  old  books  lays 
down  generally,  that  **  an  interlineation,  without  anything  appearing 
against  it,  will  be  presumed  to  be  at  the  time  of  the  making  of  the 
deed,  and  not  after  "  (a).  Other  authorities  seem  disposed  to  extend 
this  doctrine  to  erasures  {b) ;  and  both  positions  have  been  confirmed 
by  the  Court  of  Queen's  Bench  (c).  But  that  an  erasure  or  atten- 
tion in  a  mispicums  place  must  be  explained  by  the  party  aeekii^ 
to  enforce  the  instrument,  has  been  law  from  the  earliest  times  f^ 
And  this  principle  is  fully  recognized  at  the  present  day  (e),  especially 
where  an  alteration  affects  the  stamp  required  for  a  document  (/). 
The  whole  subject  is,  however,  guarded  by  many  restricticxis  and 
limitations  {g).  And  in  the  case  of  wiUs,  the  presumption  seems 
to  be  the  other  way ;  —  the  rule  being  that^  having  r^ard  to  the 
Statute  of  Frauds,  and  the  7  WiR  4  &  1  Vict.  c.  26,  s.  21,  the  onns 
is  cast  upon  the  party  who  seeks  to  derive  an  advantage  from  an 
alteration  in  a  will,  to  adduce  some  evidence,  from  which  the  jury 
may  infer  that  the  alteration  was  made  before  the  will  was  exe- 
cuted (A). 

§  230.  Various  acts  of  Parliament  —  for  the  system  is  unknown 
to  the  common  law  —  have  imposed,  as  a  condition  precedent  to 
the  admissibility  in  evidence  of  most  documents,  the  prepayment 
to  the  state  of  a  sum  of  money,  the  receipt  of  which  is  indicated 
by  a  **  stamp."    An  exposition  of  the  Stamp  Laws  (which  were  con- 


(e)  Mascard.  de  PK>b.  ConcL  266,  284  r 
Lanccl.  Inst.  Jiir.  Can.  lib.  8,  tit  14,  §  48  ; 
Derot  Inst  Canon,  lib.  8,  tit  9,  §  21, 
6th  ed. ;  Fleta,  lib.  6,  c.  84,  8.  6 ;  Ca 
Litt  226  b  ;  10  Co.  92  b  ;  do.  Car.  899 ; 
Dicks.  Law  £v.  in  ScotL  179.  The  rule 
laid  down  in  Pigot's  case,  viz.  that  the  al- 
teration of  a  deed  by  the  obligee  himself, 
although  it  be  in  words  not  material,  makes 
the  deed  void,  has  been  held  not  to  be  law. 
Aldons  V,  Comwell,  L.  Rep.,  8  Q.  B.  678, 
679. 

(a)  Trowel  «.  Castle,  1  Eeb.  21  (6), 
recognized  Batl.  Co.  Litt.  226  b,  note  (1). 

(6)  Shep.  Tooch.  68,  note  (/),  8tb  ed. 

(c)  Doe  d.  Tatam  v.  Catomore,  16  Q.  B. 
746.  See  also,  per  Lord  Cranworth,  Y.  C, 
Simmons  v.  BadaU,  1  SinL,  N.  S.  116, 186. 


(d)  7  £dw.  IIL  57,  pL  44 ;  asd  S7, 
pi.  18. 

(«)  Earl  of  Falmouth  v.  Bobeits  9 1. 
k  W.  469. 

(/)  Knight  fi.  Clements,  8  A.  ft  K.  S15. 

(g)  See  Tayl.  Er.  §§  1616-1638 ;  Da- 
vidson «.  Cooper,  11  M.  k  W.  778 ;  19  i^ 
848. 

(K)  Doe  d.  ShaUcross  v.  Palmer,  18  Q. 
B.  747,  766  ;  In  the  goods  of  Sykes,  I. 
Rep.,  8  P.  &  D.  26  ;  Simmons «.  IBlxM. 
1  Sim.,  K.  S.  126.  But  the  court  wis  not 
precluded  by  the  absence  of  direct  eTiden<« 
from  considering  the  nature  of  the  altns* 
tions,  and  the  internal  endraee  fsniiiW 
by  the  document  itself.  Per  Sir  J.  P. 
Wilde,  In  the  goods  of  Osdg^  L  iU|i,  1 
P.  k  D.  548,  646. 
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solidated  by  tbe  Stamp  Act,  1870,  33  £  34  Yict  c.  97)  would  be 
wholly  unsuited  to  this  work ;  bttt  there  are  five  thiiigs  coDOected 
with  the  subject  which  ought  to  be  borne  in  mind. 

First  A  document  which  is  lost  (i),  or  not  produced  od  notice  (k), 
will,  in  the  absence  of  evidence  to  the  contrary,  be  presumed  to  have 
been  duly  stamped  (i). 

Secondly.  Although  an  unstamped  documentis  not  admissible  as 
evidence  of  a  binding  contract  between  the  parties,  yet  it  is  evidence 
for  some  collat«ral  purposes  (m) ;  as,  for  instance,  to  show  illegality, 
01  fraud,  or  misrepresentation,  in  a  transaction  of  which  the  docu- 
ment formed  part  (n).  The  principal  case  establishing  this  doctrine 
is  that  of  Coppock  v.  Bower  (o). 

Thirdly,  The  stamp  which  is  required  to  be  affixed  to  the  docu- 
ment is  that  which  is  "  in  accordance  with  the  law  in  force  at  the 
time  when  it  was  fit3t  executed  "  (p). 

Fourthly.  The  requirement  of  the  stamp  as  a  condition  precedent 
to  the  admissibility  of  the  document,  does  not  extend  to  criminal 
proceedings  (g). 

Fifthly.  The  ordinary  requirement  of  the  law  being  that  docu- 
ments should  be  stamped  at  the  time  of  their  execution,  a  twofold, 
and  in  some  cases  a  threefold  penalty,  in  addition  to  the  stamp 
doty,  must  be  paid  before  an  unstamped  document  can  be  admitted 
in  evidence  (r). 

(0  Poolej  «.  Oodwin,  4  A.  k  E.  94  ;  R.  b.  Gampertz,  9  Q.  B.  SSI ;  Holmes  •. 
Hart  c  Hart,  1  Hare,  1  ;  R  s.  The  In-  Sizsmith,  7  Eich.  802  ;  Ponaford  v.  Wal- 
hatntmaU  of  Long  Bnckbj,  7  Eaat,  U.  ton,  L.  Rep. ,  9  C.  P.  167 ;  lonidea  «.  Pa- 

(t)  Ciii^)  ■.  Anderaon,  1   Stark.   SS  ;     cJSc  iDBurance  Companj,  L.  Rep.,  S  Q.  B. 
CIoniMdeuc  s.  Carrel,  IS  C.  B.  36.     See     674  ;  b.  o.  (iu  Cam.  Scac.),  7  ib.  617. 
also  the  eua  of  BtadUagh  v.  De  Kin,  L.  <o)  Coppock  «.  Bower,  4  M,  &  W.  861. 

Bep.,  8  C,  P.  aSfl,  a»  to  t!ie  presumption  (p)  Stamp  Act,   1870,   a.   17.      Under 

that  aa  iDatmment,  on  which  there  ia  a  prior  acta  the  law  was  otherwise.  See 
Mamp  when  prodneed  at  the  trial,  waa     Deakin  v.  Penniall,  2  Ei.  230. 

(_q)  lb.  re-eiiactuig  17  k  18  Vict.  e.  83, 
7. 

|r)  Stamp  Act,  1870,  aa.  Ifi,  16.  The 
b  aection  impoaea  the  penal^  ot  tea 
nda  Tor  atamping  alW  eiecntion,  with 
irest  at  fire  per  cent,  od  anif  unpaid 
y  eii»eding  10/.  ;  and  the  lath  section, 
inacting  a.  28  of  the  Common  I.aw 
cednre  Act,  1864,  a  further  penalty  of 
poond  for  the  privilege  of  tendering 
unstamped  document  in  evidence. 
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§  232.  In  this  chapter  it  is  proposed  to  consider  a  species  of  pTOOi 
necessarily  much  resorted  to  in  judicial  proceedings,  —  one  which 
presents  many  difficulties,  and  has  in  every  age  been  found  a  source 

1  Proof  of  Handwrititig,  —  In  proof  of  handwriting,  as  stated  in  the  text,  a  witness 
is  regarded  as  an  expert  competent  to  testify  if  he  is  acquainted  with  the  handwritiog 
of  the  person  in  question,  —  (1. )  By  having  at  any  time  seen  such  person  write.  Strong 
t>.  Brewer,  17  Ala.  706;  Keith  v,  Lothrop,  10  Cush.  453;  Hopkins  v,  Megqaire,  85  Mc. 
78  ;  West  v.  State,  22  N.  J.  L.  212 ;  Woodford  v.  Macaenahan,  4  Oilm.  85 ;  Kdelen 
V.  Gough,  8  Gill,  87 ;  Hammond  ».  Varian,  64  N.  Y.  898 ;  Pepper  t>.  Barnett,  22 
Gratt  405;  Board  v.  Misenheimer,  78  III.  22;  Bumham  v.  Ayer,  S6  N.  H.  1^2. 
(2.)  By  receipt,  from  such  person,  of  written  communications  purporting  to  be  in  bu 
handwriting,  either  in  the  nsual  course  of  business  or  in  reply  to  docnments  written  by 
the  witness  ;  provided  such  communications  have  been  acted  upon  as  genuine  by  the 
parties,  or  adopted  as  such  in  the  regular  course  of  business.  Cody  t>.  Conlyi  27 
Gratt.  313;  State  v.  Spence,  2  Harr.  (Del.)  348  ;  Pearson  v.  McDaniel,  62  Ga.  1^5 
Chaffee  v,  Taylor,  3  All.  598 ;  Gordon  t>.  Price,  10  Ired.  \u  385  ;  South.  Ex.  Co.  «• 
Thornton,  41  Miss.  216;  Reybumv.  Belotti,  10  Mo.  697;  Empire  Manuf.  Co.  r.Stiiart, 
46  Mich.  482.  See  also  Rogers  v.  Kitter,  12  Wall.  817  ;  Sill  v.  Reese,  47  Cal.  2^^; 
Willson  «.  Betts,  4  Denio,  201.  Or  (3.)  being  especially  skilled  in  the  examination 
of  handwriting,  is  enabled  to  decide  upon  the  genuine  character  of  the  specimen  sub- 
mitted by  means  of  a  comparison  of  such  specimen  with  fairly  selected  andispotr^ 
specimens  of  the  alleged  handwriting.  1  GreenL  Ev.  576  et  9eq.;  Mrs.  Medway's  eiMi 
0  Ct  of  Claims,  421;  State  v.  Ward,  39  Vt.  225;  Com.  v.  Eastman  et  o^.,  1  Coab.  1^9, 
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of  embariBssmeDt  to  l^islators,  jurists,  and  pT&ctitioneis,  —  the  proof 
of  handwritiDg  (a).  We  sipeak  not  of  coses  where  the  fact  that  a 
certaia  document  was  written  is  proved  by  eyewitnesses,  or  by  the 
admissions  of  parties,  or  i^  inferred  fi-om  circumstaacee ;  but  of  cases 

{a)  Much  of  tbU  cUpter  hu  bden  Uken  UaKsni  de  Prob.  Coud.  2U,  3S0,  S81 ; 
from  tn  article,  by  the  anthor;  in  the  and  OogbtOQ,  Onlo  Judicior.  tit  825. 
Uonthl;  Iaw  MagaziDe,  rol.  7,  p.  120.  The  framera  of  the  Codes  Napal^D  seem 
The  tnlea  of  the  Bonuui  law  mpectitig  to  hare  been  fully  oendbleofthedifficultiea 
handwriting  uc  contained  in  Novel,  attendant  on  thia  lul^ect,  and,  while  ad- 
LXXIII.,  which,  we  are  tali  in  the  be-  mitting  proof  of  handwritiag  hj  corn- 
ginning  of  it,  was  framed  in  couBeqaence  pariaon,  have  taken  glmt  paina  to  insara 
«f  the  practice  of  counterfeiting  hand-  the  gennineuesa  of  the  gpecimena  oaed  for 
writing,  and  the  dilficalties  of  a  cms  the  purpose.  Code  de  Procedure  Civile, 
which  had  arisen  in  Anneniii,  For  the  part.  1,  liv.  2,  tit.  10,  art.  1S3-213,  De  la 
practice  of  the  civiiiBDa,  the  reader  U  vir^ficatiim  da  ierilitTa.  For  the  practice 
ttfnied  to  CqjacinB  in  73  Nov. ;  Hubema,  and  caaea  in  the  U.  S.  see  a  yery  learned 
PneL  Jur.  Civ.  lib.  22,  tit.  4,  nn.  16  and  note  in  Morgan's  Best,  at  p.  138. 
SO;  TosL  ad  Psnd.  lib.  22,  tit  4,  n.  llj 

317.  The  standard  of  comparison  must  be  proved  genuine  to  the  satiafaction  of  the 
judge.     Com.  v.  Cmi,  115  Haas.  481,  503. 

Compariaon  of  Band:  — The  (3)  method  of  proof,  commonly  called  "by  compui- 
SOD  of  hands,"  haa  met  with  strong  opposition,  both  in  England  and  in  this  conntry, 
troni  its  donbtfol  valne  and  snpposed  dniigera.  1  Grcenl.  Ev.  9  G81  tl  tiq. ;  Randolj>h 
«.  Longhlin,  48  N.  Y.  466;  Chandler  v.  LeBarron,  45  Me.  534;  JilTrpertz  ti.  People,  21 
IlL  S75;  Adams  r.  Field,  21  Vt  258.  Conf.  Bronner  o.  Loomia,  14  Hun,  341  ;  Pope 
>.  Alksw,  1  Ired.  16  ;  Eiuney  o.  Flynn,  2  R.  1.  319  ;  Haileton  f.  Union  Bank,  32 
Wise  94;  Hawkins  t.  Grimes,  13  B.  Monr.  258.  The  weight  of  aathority  aeema,  how- 
ever, in  snbstiuitiBl  accord  with  the  present  statutory  law  of  England,  admitting  snch 
evidence.  1  Whar.  Ev.  (  718;  Power  e.  Frick,  2  Gmnt's  Caaes,  306  ;  Lyon  v.  Ly. 
mail,  »  Conn.  35  ;  State  v.  Uattings,  G8  N.  H.  4G2  ;  State  v.  Ward,  39  Vl  225  ;  Hc- 
Keo  t.  Bwnea,  108  Mass.  344  ;  Van  Sickle  r.  People,  29  Mich.  61  ;  Yates  v.  Yates, 
76  N.  C.  142  ;  Robertson  e.  Miller,  1  McMoll.  (S.  C.)  120  ;  Slate  o.  Thompkins,  71 
Ho.  613  ;  Smith  v.  Fenner,  1  Gall.  170  ;  Singer  Manuf.  Co.  e.  HcFarland,  53  Iowa, 
540 ;  Koons  e.  State,  3S  Oh.  St.  1»G.  CotUra,  the  following  jnrisdictiona  follow  the 
earlier  English  rule  in  rejecting  proof  of  handwriting  by  "comparison  of  hands." 
Goodyear  ».  Vosbnrgh,  63  Barb.  154  ;  Pope  v.  Askew,  1  Ired.  18  ;  Haycock  v.  Grenp, 
67  Pa.  St.  438  ;  Kemin  v.  Hill,  37  lU.  20B ;  State  «.  Friti,  23  La.  An.  55  ;  Hanley  v. 
Oandy,  28  Tei.  211;  Jones  r.  State,  60  Ind.  241 ;  Pierce  t.  Horthey,  14  Wise.  S  ; 
Huleton  V.  Union  Bank,  32  Wise  34;  Herrick  et  at.  v.  Swomley,  56  Hd.  439,  459  ; 
Davi»  e.  Frederidu,  3  Mont  262 ;  Randolph  v.  Longhlin,  48  N.  Y.  456  ;  Strother  e. 
Lucas,  6  Pet  763,  767. 

Ancient  DoeunieHti,  etc  —  "  Comparison  of  bands  "  hat  been  allowed  without  oppo- 
sition in  two  instanoat  —  thonirh  oriiinally  the  privilege  was  confined  to  the  tribunal. 
ailed,  i.  e.  documents  over  thirty  years  old. 
o.  Richards,  8  Pa.  St  488.  (2.)  In  case  of 
Mrs.  Hedway*!  Case,  6  a,  of  Claims,  421  ; 
id's  Case,  2  Greenl.  33;  Randolph  v.  Lough- 
r,  16  Oa.  621;  Brobaton  v.  Cahill,  64  111. 
p.  Heasey,  69  Tenn.  42;  Moore  v.  U.  S,,  91 
40;  Abbott  v.  Coleman,  22  Kans.  250.  Bat 
rv.  Hoyt,  8  Jonea,  (N.  0.)  L.  407,  ewKni. 
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where  a  judgment  or  opinion,  that  a  givei  document  is  or  is  not  in 
the  handwriting  of  a  given  person,  ia  bculd  on  the  lesemblanoe  of 
the  handwriting  to,  or  its  dissimilarity  foui,  that  of  the  supposed 
writer,  an  acquaintance  with  which  has  been   formed  by  ineans 
extraneous  to  that  document.    This  is  r  species  of  eiicamstantial 
real  evidence  (b),  and,  like  other  species  ff  circumstantial  evidence, 
is  not  secondary  to  direct.    Thus,  evidence  of  the  nature  in  question 
is  receivable,  although  the  writer  of  the  lupposed  document  is  not 
examined  to  say  whether  he  wrote  it  (c)  ;  and  this  even  if  he  wete 
actually  present  in  court ;  although  the  not  calling  him  would  of 
course  be  matter  of  strong  observation  to  the  jury.    A  document 
wholly  in  the  handwriting  of  a  party  is  said  to  be  an  autograph  or 
holograph  (d)  ;  where  it  is  in  the  handwi&ting  of  another  peison,  and 
is  only  signed  by  the  party,  the  signature  may  be  called  "onomastic"; 
where  it  is  signed  by  a  cross  or  other  symbol,  *•  symbolic  "  («). 

§  233.  Abstractedly  considered,  it  is  clear  that  a  judgment  respect- 
ing the  genuineness  of  handwriting,  based  on  its  resemblance  to  or 
dissimilarity  from  that  of  the  supposed  writer,  may  be  formed  by  one 
or  more  of  the  following  means :  —  1st  A  standard  of  the  general 
nature  of  the  handwriting  of  the  person  may  be  formed  in  the  mind 
by  having,  on  former  occasions,  observed  the  characters  traced  by 
him  while  in  the  act  of  writing,  with  which  standard  the  handwriting 
in  the  disputed  document  may,  by  a  mental  operation,  be  compared 
2dly.  A  person  who  has  never  seen  the  supposed  writer  of  tbe 
document  write,  may  obtain  a  like  standard  by  means  either  of 
having  carried  on  written  correspondence  with  him,  or  having  kad 
other  opportunities  of  observing  writing,  which  there  was  reaaonaUe 
ground  for  presuming  to  be  his.  3dly.  A  judgment  as  to  the 
genuineness  of  the  handwriting  to  a  document,  may  be  formed  by  a 
comparison  instituted  between  it  and  other  documents,  known  or 
admitted  to  be  in  the  handwriting  of  the  party.  These  three  modes 
of  proof —  the  admissibility  and  weight  of  which  we  propose  to  con- 
sider in  their  order — have  been  accurately  designated,  respectlTelT, 
"Praesumptio  ex  visu  scriptionis  " ;  "Praesumptio  ex  scriptis  oKm 
visis  " ;  "  Praesumptio  ex  comparatione  scriptorum,"  or  "  ex  acripto 
nunc  viso  "  (/). 

(6)  2  Benth.  Jud.  Ev.  460.  {d]  2  B«ath.  Jud,  Er.  459,  480,  ifl. 

(e)  R.  V.  Hughes,  2  East,  P.  C.  1002;  («)  Id. 

|L  V.  M*Guire,  Id.;  The  Bank  IVoaecu-  (/)  3  Benth.  Jud.  St  598  SM. 
tionfl,  B.  I(  R.  C.  C.  878.  ' 


L 
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§  234.  The  rule  with  respect  to  proof  '*  ex  visu  scriptionis  "  is  clear 
and  settled ;  namely,  that  any  "person  who  has  ever  seen  the  supposed 
writer  of  a  document  write,  so  as  to  have  thereby  acquired  a  standard 
in  his  own  mind  of  the  general  character  of  the  handwriting  of  that 
party,  is  a  competent  witness  to  say  whether  he  believes  the  hand- 
writing of  the  disputed  document  to  be  genuine  or  not  {g).  The 
having  seen  the  party  write  but  once  (A),  no  matter  how  long  ago  (t), 
or  having  seen  him  merely  write  his  signature  (A;),  or  even  only  his 
surname  (/),  is  sufficient  to  render  the  evidence  admissible :  the 
weakness  of  it  is  matter  of  comment  for  the  jury.  Where  a  person 
who  cannot  write  is  desirous  of  subscribing  his  name  to  a  document, 
another  person  writes  it  for  him,  which  signature  he  identifies  by 
affixing  over  or  near  it  a  mark,  usually  a  cross.  Here,  it  is  obvious, 
the  difficulty  of  proof  is  much  increased.  "  In  the  symbolic  mode  of 
signature,"  observes  Bentham  {m),  "  whatever  security  is  aflForded 
fay  the  two  other  modes  (viz.  against  spuriousness  pro  parte  as  well 
as  in  toto  by  the  holographic,  against  spuriousness  in  toto  by  the 
onomastic)  is  manifestly  wanting :  a  cross  (the  usual  mark)  made  by 
one  man  not  being  distinguishable  from  a  cross  made  by  another, 
the  real  part  of  evidence  has  no  placa  Secognition,  viz.  by  deport- 
ment, is  the  only  way  in  which  this  mode  of  authentication  can  be 
said  to  operate."  This  is  rather  too  broadly  stated.  Unless  there  is 
something  to  identify  the  mark  as  being  that  of  a  particular  per- 
son, the  evidence  seems  not  to  be  admissible ;  but  otherwise  it  is 
impossible  to  distinguish  this  in  principle  from  any  other  form  of 
proof  ex  visu,  scriptionia.  In  one  case  (n),  in  order  to  prove  the 
indorsement  of  a  bill  of  exchange  by  one  A.  M.,  which  was 
indorsed  by  mark,  a  witness  was  called,  who  stated  that  he  had 
frequently  seen  A.  M.  make  her  mark  and  so  sign  instruments,  and 
he  pointed  out  some  peculiarity.  Tindal,  C.  J.,  after  some  hesitation, 
admitted  the  evidence  as  sufficient,  and  the  plaintiff  had  a  verdict 
Id  a  court  of  equity  also,  where  it  was  sought  to  prove  a  debt  due 


^)  De  1a  Motee*8  case,  21  How.  St  Tr. 
SIC ;  Eagleton  v,  Kingston,  S  Ves.  478, 
474  ;  Lewis  V.  Sapio,  1  M.  &  M.  89 ;  WiU- 
BMB  V.  Worrall,  8  C.  ft  P.  880  ;  alao 
Ganelb  «.  Alexander,  4  Esp.  87. 

(*)  WiUman  v.  Worrall,  8  C.  ft  P.  880; 
fliilL  ft  Am.  Er.  692.  See  alao  Warren  v. 
Axtdasniy  8  Scott,  384. 

{{)  B.  V.  Home  Tooke,  25  How.  St  Tr. 


71,  72  ;  Eagleton  v.  Kingston,  8  Ves.  474, 
per  Lord  Eldon. 

Ik)  Oarrells  v.  Alexander,  4  Esp.  87  ; 
WiUman  v.  WorraU,  8  C.  ft  P.  880. 

(l)  Lewis  V.  Sapio,  1  M.  &  M.  89,  oyer- 
nillng  Powell  v.  Ford,  2  Stark.  164. 

{m)  2  Benth.  Jad.  Ey.  461. 

(n)  Geoige  v.  Snrrey,  1  M.  ft  M.  516. 
See  per  Parke,  B.,  in  Sayer  v,  Gloeaop,  12 
Jar.  465. 


^ 
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by  a  deceased  person  to  one  W.  P.,  anc\  to  prevent  the  debt  &om 
being  barred  by  the  Statute  of  limit^ions,  receipts  for  mteiest 
were  produced  in  the  handwriting  of  the  deceased,  and  signed  with 
the  Christian  name  and  surname  of  W  P.,  having  a  cross  between 
them  ;  and  an  affidavit  was  produced  that  P.  was  a  marksman,  and 
that  the  signs  or  marks  on  those  documents  were  respectively  the 
mark  or  sign  of  W.  P.  used  by  him  in  place  of  signing  his  name; 
Shadwell,  V.  C.  thought  the  proof  of  the  signature  sufficient  (o). 

§  235.  The  practice  with  reference  to  the  presumption  ''ex 
scriptis  olim  visis  **  is  thus  clearly  stated  by  Patteson,  J.,  in  the 
case  of  Doe  d.  Mudd  v.  Suckermore  (p)  t  **  That  knowledge  "  {scil,  of 
handwriting)  "  may  have  been  acquired  by  the  witness  having  seen 
letters  or  other  documents  professing  to  be  the  handwriting  of  the 
party,  and  having  afterwards  communicated  personally  with  the 
party  upon  the  contents  of  those  letters  or  documents,  or  having 
otherwise  acted  upon  them,  by  written  answers  producing  further 
correspondence,  or  acquiescence  by  the  party  in  some  matter  to 
which  they  relate,  or  by  the  witness  transacting  with  the  partj 
some  business  to  which  they  relate,  or  by  any  other  mode  of  com- 
munication between  the  party  and  the  witness  which,  in  the 
ordinary  course  of  the  transactions  of  life,  induces  a  reasonable  pre- 
sumption that  the  letters  or  documents  were  the  handwriting  of  the 
party,  evidence  of  the  identity  of  the  party  being  of  course  added 
aliunde,  if  the  witness  be  not  personally  acquainted  with  him." 
The  number  of  papers,  however,  which  the  witness  may  have  seen 
in  the  handwriting  of  the  party  is  perfectly  immaterial,  so  far  as 
relates  to  the  admissibility  of  the  evidence  (q).  Nor  is  it  absolutely 
necessary  for  this  purpose,  that  any  act  should  be  done  or  business 
transacted  by  the  witness  in  consequence  of  the  correspondence  (r). 
"  The  clerk,"  says  Lord  Denman,  in  Doe  d.  Mudd  v.  Suckermore  (*), 
'*  who  constantly  read  the  letters,  the  broker  who  was  ever  consulted 
upon  them,  is  as  competent  to  judge  whether  another  signature  is 

(o)  Pearcy  v.  Dicker,  13  Jut.  997.    See  SaiidfoTd,  4  Camp.  S4  ;  ParkiiM  ».  Hawk- 

also  Baker  v.  Dening,  8  A.  k  E.  94  ;  In  ahaw,    2    Sterk.    239  ;    Greenahields  r. 

the  goods  of  Bryce,  2  Curt.  325.  Crawford,  9  M.  A  W.  314  ;  Batchelor  f. 

ip)  5  A.  &  E.  708,  730.    See  also  Lord  Honey  wood.  2  Esp.  714  ;  MurieUt.  Wolf- 
Ferrers  t>.  Shirley,  Fitzg.  195;  Cary  v.  Pitt,  hagen,  2  Car.  &  K.  744. 
Peake's  Ev.  App.  xxxiv.  ;  Tharpe  ».  Oia-  {q)  Phill.  ft  Am.  Ev.  698. 
burae,  2  C.  &  P.  21  ;  R.  v.  Slaney.  5  C.          (r)  Id. ;  2  SUrk.  E?.  614,  n.  («)» ^ 
&  P.  213  ;  Harrington «.  Fry,  R.  ft  M.  90  ;  ed. 
Layer's  case,  16  How.  St  Tr.  205  :  Gould         (f )  6  A.  ft  £.  70S,  740. 
V.  Jones,  1  W.  Blackst.  884  ;  Middleton  v. 
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that  of  t^fl  writer  of  the  letters,  as  the  merchant  to  whom  they  were 
addressed.  The  servant  who  has  habitually  carried  letters  addressed 
Lj  me  to  oUiers,  has  an  opportunity  of  obtaioing  a  knowledge 
of  my  writing,  though  he  never  saw  me  write,  or  received  a  letter 
from  me." 

§  236.  It  seems,  however,  that  in  order  to  render  admissible  either 
of  the  above  modes  of  proof  of  handwriting,  the  knowledge  must 
not  have  been  acquired  or  communicated  with  a  view  to  the  specific 
occasioQ  on  which  the  proof  is  offered  (f).  In  a  case  where  the 
question  turned  ou  the  genuineness  of  the  handwriting  on  a  bill  of 
exchange,  purporting  to  have  been  accepted  by  the  defendant,  the 
evidence  of  a  witness,  who  stated  that  he  bad  seen  the  defendant 
write  his  name  several  times  before  the  trial,  —  be  having  written 
it  for  the  purpose  of  showing  to  the  witness  his  true  manner  of 
writing  it,  so  that  the  witness  might  be  able  to  distinguish  it  from 
the  pretended  acceptance  to  the  bill,  —  was  rejected  by  Lord  Ken- 
yon,  as  the  defendant  might,  through  design,  have  written  differently 
from  his  common  mode  of  writing  hia  name  (u).  So  where,  on  an 
indictment  for  sending  a  threatening  letter,  the  only  witness  called 
to  prove  that  the  letter  was  in  the  tiandwriting  of  the  accused  was 
a  policeman,  who,  after  the  letter  had  been  received  and  suspicions 
arotued,  was  sent  by  his  inspector  to  the  accused  to  pay  him  some 
money  and  procure  a  receipt,  in  order  thus  to  obtain  a  knowledge 
of  his  handwriting  by  seeing  him  write  ;  his  evidence  was  rejected 
by  Maule,  J.,  on  the  ground  that  "  Knowledge  obtained  for  such  a 
specific  purpose,  and  under  such  a  bias,  is  not  such  as  to  make  a 
man  admissible  as  a  qutm  expert  witness  "  (x). 

§  237.  It  has  been  made  a  question  whether  a  witness  who, 

either  ex  owu  seriptionia  or  ex  scriptis  olim  visis,  has  acquired  a 

knowledge  of  the  handwriting  of  a  party,  but  which,  from  length  of 

tioM.  liBH  riBPtlv  faiifiA  fpnm  hin  memory,  may  be  allowed,  during 

reference  to  papers  or  mem- 

ig  of  the  party.     In  one  case 

Jlas,  C.  J.,  at  Nisi  Prius  (^) ; 

)8  denied  by  Patteson,  J.,  in 

:;he  propriety  of  the  practice 


I  R.  V.  Crouch,  4  Cox,  Cr.  Cm.  16S. 
I  Bon  V.  Harper,  Holt,  N.  P.  C. 

6  a;*  E.  708,  737. 
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§  238.  We  now  proceed  to  the  third  part  of  this  subject^  namely, 
whether  and  under  what  circumstances  it  is  competent  to  prove  the 
handwriting  of  a  party  to  a  document,  by  a  comparison  or  collation 
instituted  between  it  and  other  documents  proved  or  assumed  to 
be  in  his  handwriting.  By  the  general  rule  of  the  common  law, 
such  evideuce  was  not  receivable  (a),  for  which  three  reasons  are 
assigned  in  our  books.  First,  that  the  writings  offered  for  the  pur- 
pose of  comparison  with  the  document  in  question  might  be  spuri- 
ous ;  aud  consequently,  that,  before  any  comparison  between  them 
and  it  could  be  instituted,  a  collateral  issue  must  be  tried,  to  deter- 
mine their  genuineness.  Nor  is  this  all ; — if  it  were  competent  to 
prove  the  genuineness  of  the  main  document  by  comparison  with 
others,  it  must  be  equally  so  to  prove  that  of  the  latter  by  compari- 
son with  fresh  ones ;  and  so  the  inquiry  might  go  on  ad  inJinUum, 
to  the  great  distraction  of  the  attention  of  the  jury,  and  delay  in  the 
administration  of  justice  (().  2dly,  that  the  specimens  might  not  be 
fairly  selected  (c).  3dly,  that  the  persons  composing  the  jury  might 
be  unable  to  read,  and  consequently  be  unable  to  institute  such 
a  comparison  (d).  As  to  the  last  of  these  objections,  it  does  not  seem 
satisfactory  logic  to  prohibit  a  jury  which  can  read  from  availing 
themselves  of  that  means  for  the  investigation  of  truth,  because 
other  juries  might,  from  want  of  education,  be  disqualified  from  so 
doing ;  —  if  some  men  are  blind,  that  is  no  reason  why  all  others 
should  have  their  eyes  put  out  Nor  is  the  second  objection  very 
formidable; —  it  is  not  always  easy  to  obtain  unfair  specimens;  and 
should  such  be  produced,  it  would  be  competent  to  the  opposite 
party  to  encounter  them  with  true  ones.  But  there  certainly  was 
great  weight  in  the  first  objection,  particularly  when  taken  in  con- 
nection with  the  general  rules  of  common  law  practice.  So  long  as 
parties  to  a  suit  were  allowed  to  mask  their  evidence  till  the  very 
moment  of  trial,  so  long  would  it  have  been  highly  dangerous  to 
permit  either  of  them  to  adduce  ad  libitum,  for  the  purpose  of  com- 
parison,  a  number  of  supposed  specimens  of  handwriting,  which  the 

(a)  Doe  d.  Mudd  v.  Sockermon,  5  A.  {d)  Per  Lord  Kenyon,  C.  J.,  in  Mio- 

A  E.  703.  feraon  «,  Thoytes,  1  Peaks,  20 ;  per  Diill«, 

lb)  Per  Coleridge,  J.,  in  Doe  d.  Mudd  C.  J.,  in  Burr  r.  Harper,  Holt,  N.  P.  C, 

V.  Suckermore,  6  A.  &  E.  706,  707  ;  2  420  ;  per  Yatea,  J.,  in  Brookbard  v.  Wood- 

Stork.  Et.  516,  8d  ed.  ;  R.  v.  Sleigh,  Sur-  ley,  1  Peake,  20,  n.  (a)  ;  per  Loiti  Eldoo, 

rey  Sum.  Ass.  1861,  per  Alderson,  B.,  MS.  C,    in    Eagleton   v,    Kingston,    8   Tea 

(e)  Id.;  and  per  Dallas,  C.  J.,  in  Bunr  476. 
«.  Harper,  Holt,  N.  P.  C.  420.' 
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Opposite  party,  having  had  do  previous  Dotice  of  the  intentioD  to 
adduce,  would  not  he  in  a  condition  either  to  answer  or  contradict, 
—  specimens  which  might  not  be  fairly  selected,  or  even  be  the 
handwriting  of  the  party  to  whom  they  are  attributed.  Still  the 
exclusion  of  the  proof  of  handwriting  by  comparisoD  was  not  satis- 
factory («).  And  if  any  practical  means  could  be  devised  to  secure 
at  least  the  genuinenea  of  the  specimens,  it  ought  on  every  principle 
to  be  received :  and  the  l^islature  in  modem  times  has  accordingly 
taken  the  matter  in  hand,  as  will  bo  shown  presently  (/). 

§  239.  There  are  several  common  law  exceptions  to  the  rule  which 
excludes  proof  of  handwriting  by  comparison :  the  first  of  which  is, 
that  it  is  competent  for  the  court  and  jury  to  compare  the  hand- 
writing of  a  disputed  document  with  any  others  which  are  in  evi< 
dence  in  the  cause,  and  which  are  admitted  or  proved  to  be  in  the 
handwriting  of  the  supposed  writer  (g).  The  ground  of  this  excep- 
tion is  sometimes  said  to  be,  that,  the  documents  being  already  before 
^e  jury,  to  prevent  their  mentally  instituting  such  comparison 
would  be  impossible  (k) ;  but  another  and  better  reason  is,  that  this 
sort  of  proof  is  not  open  to  the  dangers  to  which  the  comparison  of 
hands  is  exposed,  namely,  the  raising  collateral  issues,  and  the  jury 
being  misled  by  spurious  specimens. 

§  240.  Another  exception  is  the  case  of  ancient  documents.  When 
a  document  is  of  such  a  date  that  it  cannot  reasonably  be  expected 
to  find  living  persons  acquainted  with  the  handwriting  of  the  sup- 
posed writer,  either  by  having  seen  him  write,  or  by  having  held  cor- 
respondence with  him,  the  law,  acting  on  the  maxim, "  Lex  non  cogit 
impossibilia"(i),  allows  other  ancient  documents,  which  are  proved 
to  have  been  treated  and  r^pilarly  preserved  as  authentic,  to  be 
compared  with  the  disputed  one{j}.  It  is  not  easy  to  determine 
the  precise  d^ree  of  antiquity  which  is  sufficient  to  let  in  evidence 
of  this  nature.  In  Kqe  d.  Brune  v.  Bawlings  (k),  the  supposed  writer 
v.„j  • —  J—"  -»• •■-' T^^e  d.  Tilman  v.  Tarver  (/),  the 

)  Phill.  t  Am.  Ev.  701  ;  2  Stark. 
16,  617,  3d  ed.i  B.  N.  P.  236  ;  Roe 
ine  «.  R»wlin(is.  7  East,  282,  n.  (o); 
I.  Tilmto  c  Tarrer,  R.  fc  H.  Ill  ; 
I.  Hndd  t>.  Sack«niiore,  S  A.  &  E. 
Doe  d.  JenkiDS  v.  Dafiea,  10  <).  B. 


248  INSTRUMENTS  OF  EVIDENCE.  [BOOK  IL 

writing  was  nearly  one  hundred  yeais  old ;  and  in  Doe  d.  Jenkins 
V.  Davies  (m)  it  was  eighty-four  years  old.  And  how  this  compari- 
son is  to  be  made  is  not  clearly  settled.  In  Buller^s  Nisi  Prius  (n)  a 
case  is  referred  to^  decided  by  Lord  Hardwicke,  in  Dec  1746,  where 
a  parson's  book  was  produced  to  prove  a  modus.  The  parson  having 
been  long  dead,  a  witness  who  had  examined  the  parish  books,  in 
which  was  the  same  parson's  name,  was  permitted  to  swear  to  the 
similitude  of  the  handwriting,  &c.  In  the  case  of  Sparrow  v.  Fap- 
rant  (p),  Holroyd,  J.  is  reported  to  have  said  that,  in  order  to  make 
ancient  signatures  available  for  this  purpose,  a  witness  should  be 
produced  who  is  able  to  swear,  from  his  having  examined  several  of 
such  signatures,  that  he  has  acquired  a  sufficient  knowledge  of  the 
handwriting  to  be  able,  without  an  actual  comparison,  to  state  his 
belief  on  the  subject.  Subsequent  to  this,  however,  came  the  case 
of  Doe  d.  Tilman  t?.  Tarver(|7),  which  was  an  action  of  ejectment^ 
tried  in  1824,  where,  in  order  to  prove  that  a  place  called  Yard  Farm 
was  part  of  a  certain  manor,  a  paper  was  put  in  evidence,  which 
had  been  banded  over  to  the  present  steward,  amongst  other  papers 
and  books  relating  to  the  manor,  by  the  representatives  of  the  late 
steward,  entitled  "  An  account  of  £.  H/'  (who  appeared  by  the  books 
and  rolls  belonging  to  the  manor  to  have  been  steward),  "  receiver  of 
the  Isle  of  Wight  estates  of  the  Lady  F.,  for  two  years  ending  at 
Michaelmas,  1727,"  and  which  contained  an  entry  relative  to  Yard 
Farm.  In  order  to  prove  the  handvniting  of  R  H.,  **  Lord  Chief 
Justice  Abbott,"  says  the  report,  "  directed  the  person  producing  the 
paper  to  compare  it  with  the  handwriting  of  £.  H.  in  otlier  papers 
belonging  to  the  manor,  and  to  say  upon  oath  whether  he  believed 
the  writings  were  by  the  same  person":  adding  that  this  course  had 
oncfe  been  adopted  by  Lawrence.  J.  The  observation  of  Lord  Den- 
man  on  this  and  some  other  cases,  in  Doe  d.  Mudd  v.  Sucker- 
more  (q),  that  it  does  not  distinctly  appear,  from  the  reports,  whether 
the  comparison  was  made  with  a  standard  formed  in  the  mind  of 
the  witness  by  an  inspection  of  the  papers  produced,  or  whether 
a  direct  comparison  was  made  in  the  first  instance,  seems  weU 
founded ;  and  no  objection  as  to  the  mode  of  putting  the  question 
appears  to  have  been  raised  by  the  counsel  on  either  side.    It  is 

(m)  10  Q.  B.  814.  (p)  R.  ft  M.  141. 

(it)  B.  N.  P.  236.  (g)  5  A.  ft  £.  708»  74S. 

(o)  2  Stark.  Ev.  517,  n.  (e),  8d  ed. ; 
Devon  Sp.  Ass.  1819. 
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probable,  alao,  that  the  witness  examined  in  the  case  before  Law- 
rence, J.  was  a  scientific  witness,  or  expert,  —  the  report  speaks  of 
him  as  being  accidentally  in  court  at  the  tima 

§  241.  In  this  state  of  the  authorities,  the  case  of  the  Fitzwalter 
peerage  (r)  came  before  tbo  committee  of  privil^es  of  the  House  of 
Lords ;  and  we  shall  state  this  case  somewhat  at  length,  it  being  one 
of  the  most  important  on  the  subject  of  handwriting  in  general,  as 
well  as  bearing  strongly  on  the  point  under  consideration.  It  was  a 
claim  to  a  peerage  which  bad  fallen  into  abeyance  in  1756,  and  the 
petition  was  he«d  in  May,  1843.  The  claimant,  in  order  to  prove 
bis  case,  proposed  to  put  iu  evidence  some  family  pedigrees,  which 
were  produced  from  the  proper  custody.  They  purported  to  have 
been  made  by  E.  F.,  who  died  in  1751.  He  had  stood  in  the  direct 
line  of  the  claimant's  ancestors ;  so  that  if  those  pedigrees  could  be 
proved  to  be  of  the  handwriting  of  £.  F.,  they  would  be  admissible 
in  eridence  for  the  claimant,  as  declarations  made  by  a  deceased  rel- 
ative of  circumstances  respecting  the  state  of  his  family  and  imme- 
diate relatives.  It  was  proposed  to  prove  the  handwriting  of  E.  F. 
by  producing  from  the  Prerogative  Office  his  will,  which  liad  been 
already  received  in  evidence  for  other  purposes,  and  four  other  docu- 
ments, which  were  proved  to  be  of  his  handwriting  ;  namely,  a  con- 
fidential letter  written  by  him  to  the  steward  of  his  manor ;  another 
letter  by  him,  appointing  a  gamekeeper  within  that  manor ;  a  memo- 
tsndum  in  an  account-book ;  and  a  deed  of  settlement  of  property 
comprised  within  that  manor.  These  were  produced  from  a  closet 
which  contained  the  claimant's  family  muniments,  including  the 
title-deeds  of  the  manor  and  property,  which  then  belonged  to  him 
in  right  of  his  grandmother.  It  was  proved  that  the  deed  of  settle- 
ment had  been  repeatedly  and  very  recently  acted  upon,  and  that  all 

iha   i^rwiimanfA  lioil    tho  (reniiino    amn^ture  of  "E.  F."        It  WaS  HCXt 

dgner  of  those  documents  with 
ison  of  the  handwriting  of  the 
)ved  documents ;  and  for  this 
i  General  Post-Office,  who  had 
5  the  characters  of  handwriting, 
>  report, "  if  he  had  examined 
I  documents,  the  deed,  the  will, 
all  of  which  were  produced  to 
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him,  he  said  he  had  examined  the  signature  to  the  will  in  the  Pre- 
rogative  Office  twice,  and  looked  four  or  five  times  at  the  signatures 
to  the  letter  and  other  documents  of  K  F.,  and  to  the  handwriting 
of  the  entries  in  the  account-book,  and  of  queries  on  the  pedigree  of 
the  family  at  the  office  of  the  claimant's  solicitor ;  and  he  consid- 
ered that,  by  the  inspections  he  had  made,  he  was  so  familiar  with  the 
handwriting  of  the  person  by  whom  these  documents  were  written 
or  signed,  that,  without  any  immediate  comparison  with  them,  he 
should  be  able  to  say  whether  any  other  document  produced  was 
or  was  not  in  the  handwriting  of  the  same  person.  He  believed 
all  these  documents  to  have  been  signed  by  the  same  person ;  and 
he  did  not  form  his  opinion  merely  from  the  signatures,  but  more 
from  the  general  similarity  of  the  letters,  which  he  said  were  writ- 
ten in  a  remarkable  character."  This  evidence  was  objected  to  by 
the  Attorney-General,  on  the  ground  that  the  witness's  knowledge 
of  the  handwriting  was  acquired,  not  in  the  ordinary  course  of 
business,  but  from  having  studied  the  handwriting  for  the  purpose 
of  speaking  to  the  identity  of  the  writer.  In  support  of  the  evi- 
dence several  cases  were  cited  by  the  claimant's  counsel,  and  among 
others  Doe  d.  Tilnian  v.  Tarver,  and  Sparrow  v,  Farrant;  to  which  it 
was  replied,  that  the  Court  of  Queen's  Bench  had  become  more  strict 
in  its  practice  since  those  cases,  most  of  which  were  cases  at  Nisi 
Prius  or  on  the  circuits.  The  pedigree  was  rejected  by  the  com- 
mittee as  evidence ;  and  Lord  Brougham  added,  that  about  five  years 
before,  the  Lord  Chief  Justice  of  the  Queen's  Bench  had  consulted 
him  on  that  kind  of  evidence,  and  their  joint  impression  was,  that^  if 
Doe  d.  Tilman  v,  Tarver  and  Sparrow  v,  Farrant  were  correctly  re- 
ported, they  had  gone  farther  than  the  rule  was  ever  carried.  "  In 
the  present  case,"  he  added,  "  the  Lord  Chancellor  (Lyndhurst)  and 
himself  were  clearly  of  opinion  that  they  ought  not  to  allow  a  per- 
son to  say  from  inspection  of  the  signatures  to  two  or  three  docu- 
ments, —  two  only,  the  deed  and  will,  being  genuine  instruments, 
admitted  to  be  in  the  handwriting  of  £.  F.,  —  from  the  inspection 
of  those  two  documents,  that  he  could  prove  the  handwriting  of  the 
party.  No  doubt  such  evidence  had  been  often  received,  because  it 
was  not  objected  to.  A  witness  was  properly  allowed  to  speak  to  a 
person's  handwriting,  from  inspection  of  a  number  of  documents 
with  which  he  had  grown  familiar  from  frequent  use  of  them ;  and 
it  was  on  that  ground  that  a  person's  solicitor  and  steward  were 
admitted  to  prove  his  handwriting."    The  claimant's  counsel  having 
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then  referred  to  Goodtitle  d.  Eevett  v.  Eraham  (s),  in  which  an  in- 
spector of  flanks  at  the  Post-OfBcs  was  admitted  to  say,  as  a  matter 
of  skill  and  judgment,  whether  the  name  signed  to  a  will  was  genu- 
ine or  in  a  feigned  band.  Lord  Brougham  continued,  "  Yes,  truly ; 
for  that  is  matter  of  professional  skill.  But  that  is  no  reason  for 
admitting  a  witness  to  speak  to  the  real  handwriting  of  a  person, 
from  only  having  seen  a  few  of  his  signatures  to  other  instruments 
produced  to  him,  and  that  for  tiie  purpose  of  proving  its  identity." 
A  person  was  then  called  who  said  he  had  been  the  family  solicitor 
of  the  claimant  for  more  than  thirty  years,  and  prior  to  that  bad  been 
clerk  to  his  uncle,  who  was  the  family  solicitor  for  forty  years ;  and 
who,  in  answer  to  questions  put  to  him,  said  that  be  bad  acquired  a 
knowledge  of  the  character  of  the  handwriting  of  £.  F.  from  bis 
,  acquaintance  with  a  great  number  of  title-deeds,  accouut-books,  and 
other  instruments,  purporting  to  have  been  written  or  signed  by  him, 
which  be  bad  occasion  to  examine  from  time  to  time  in  the  course  of 
business  for  bis  client,  who  then  held  the  F.  estates.  This  witness 
was  admitted  to  prove  the  bandwritiug  of  the  pedigree ;  and  he  said 
be  believed,  and  felt  no  doubt  whatever,  that  the  whole  of  it  was  in 
the  handwriting  of  K  F.,  with  the  exception  of  a  few  words  near 
the  bottom,  which  be  pointed  out 

§  242.  Since  the  case  of  the  Fitzwalter  peerage,  the  case  of  Doe  d. 
Jenkins  v.  Davies  (t)  was  decided  by  the  Court  of  Queen's  Bench.  At 
the  trial  of  the  cause,  in  1845,  the  parish  clerk  of  a  parish  at  Bristol 
produced  the  register  of  that  parish  for  1761,  which  contained  an 
entry  of  a  marriage  exactly  corresponding  with  a  certificate  produced, 
dated  1761,  both  purporting  to  bo  signed  by  "W.  D.,"  curata  The 
witness  stated  that  ha  had  been  clerk  for  seven  years  and  a  half, 
and  during  that  time  bad  acquired  a  knowledge  of  the  handwriting  of 
W.  D.  from  various  signatures  in  the  register ;  and  that  he  believed 
the  signatures  to  the  entry  in  question  in  the  register,  and  to  the 
certificate,  to  be  in  the  handwritii^  of  W.  D.  This  evidence  was 
received  by  Coltman,  J.  as  proof  of  the  cnrate'a  handwriting,  and  his 
ruling  was  affirmed  by  the  court 

"  "      "■         eof  opinion,  however,  prevailed  on 

)wable  to  prove  the  handwriting  of 
mony  of  witnesses  whose  judgment 
Titing  had  been  formed  from  speci- 

(<)  10  Q.  B.  811 
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mens  admitted  to  be  genuine,  and  shown  to  them  with  a  view  of 
enabling  them  to  form  such  opinion. 

The  whole  subject  underwent  a  complete  investigation  in  the  case 
of  Doe  d.  Mudd  v.  Suckermore  (it),  in  which  the  rules  of  evidence 
respecting  handwriting  were  much  discussed,  but  the  court  was 
equally  divided  in  opinion. 

§  244.  It  was  also  made  a  question  whether,  when  a  witness  had 
deposed  to  his  belief  respecting  the  genuineness  or  otherwise  of 
handwriting,  it  was  competent  to  test  his  knowledge  and  credit  by 
showing  him  other  documents,  not  admissible  as  evidence  in  the 
cause,  nor  proved  to  be  genuine,  and  asking  him  whether  they  were 
in  the  same  handwriting  as  the  disputed  one  (x). 

§  245.  The  Common  Law  Procedure  Act,  1854,  17  &  18  Vict 
c.  125,  introduced  as  a  remedy  the  following  middle  course  in  civil . 
cases.  Sect.  27  enacts,  "  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall  be 
permitted  to  be  made  by  witnesses ;  and  such  writings,  and  the  evi- 
dence of  witnesses  respecting  the  same,  may  be  submitted  to  the 
court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of  the 
writing  in  dispute."  By  sect  103,  this  enactment  applies  to  every 
court  of  civil  jurisdiction ;  and  the  28  Vict  c.  18,  ss.  1,  8,  extends  its 
provisions  to  criminal  cases. 

§  246.  In  order  to  disprove  handwriting,  evidence  has  frequently 
been  adduced  of  persons  who  have  made  it  their  study,  and  who, 
though  unacquainted  with  that  of  the  supposed  writer,  undertake^ 
from  their  general  knowledge  of  the  subject,  to  say  whether  a  given 
piece  of  handwriting  is  in  a  feigned  hand  or  not  Much  difference 
of  opinion  has  prevailed  relative  to  the  admissibility  of  this  sort  of 
evidence.  It  was  received  by  Lord  Kenyon  and  the  Court  of  Queen's 
Bench,  on  a  trial  at  bar,  in  Goodtitle  d.  Bevett  r.  Braham  (y) ;  but 
rejected  by  the  same  judge  in  Cary  v.  Pitt  (2),  on  the  ground  that, 
although  he  had  in  the  former  case  received  the  evidence,  he  had 
laid  no  sti^ess  upon  it  in  his  address  to  the  jury.  Similar  evidence, 
however,  was  afterwards  admitted  by  Hotham,  B.,  in  R  t?.  Cator  (a) ; 
and  it  has  also  been  received  in  the  ecclesiastical  courts  (6).  But 
the  principal  case  on  the  subject  is  that  of  Gumey  v.  Langlands  (e), 

(u)  5  A.  &  E.  708.  (z)  Peake*8  Ev.,  App.  zxziv. 

(x)  See  Hughes  v.  Rogers,  8  M.  &  W.  (a)  4  Esp.  117. 

123  ;  Griffits  9.  Ivery,  11  A.  k  E.  822  ;  {b)  Saph  v.  Atkinson,  1  Add.  Eccl.  R. 

Young  V,  Honner,  2  Moo.  &  R.  536.  216 ;  Beaumont  v,  Perkins,  1  PhiUim.  7S. 

(y)  4  T.  R.  497.  (e)  5  B.  &  A.  880. 
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which  was  an  issue  directed  to  try  the  geDuioeness  of  the  band- 
writing  to  a  vanaDt  of  attorney,  and  where  an  inspector  of  franka 
was  called  as  a  witness,  and  osked,  "  From  your  knowledge  of  hand- 
writiDg,  do  you  believe  the  handwriting  in  question  to  be  a  genuine 
signature,  or  an  imitation  1 "  This  was  rejected  by  Wood,  B. ;  and 
on  a  motion  for  a  new  trial,  Chief  Justice  Abbott  said,  "  I  have  long 
been  of  opinion  that  evidence  of  this  description,  whether  in  strict- 
ness of  law  receivable  or  not,  ought,  if  received,  to  have  no  great 
weight  given  to  it.  ...  .  The  other  evidence  in  this  case  waa  of  so 
cogent  a  description,  as  to  have  produced  a  verdict  satisfactory  to 
the  judge  who  tried  the  cause ;  and  I  can  pronounce  my  judgment 
much  more  to  my  own  satisfaction  upon  a  verdict  so  found,  than  if 
this  evidence  had  been  admitted,  and  had  produced  a  contrary  ver- 
dict For  I  think  It  much  too  loose  to  be  the  foundation  of  a  judi- 
cial decision,  either  by  judges  or  juries."  And  Holroyd,  J.  said,  "  I 
have  great  doubt  whether  this  is  legal  evidence ;  but  I  am  perfectly 
clear  that  it  is,  if  received,  entitled  to  no  weight"  Bayley  and  Best, 
J.It  concurring,  the  rule  was  refused.  A  somewhat  similar  notion 
seems  to  have  found  its  way  to  Doctors'  Commons,  where  Sir  J. 
Nicholl  is  reported  to  have  declined  the  offer  of  a  glass  of  high 
power,  used  by  professional  witnesses  of  this  kind,  to  examine  the 
handwriting  and  see  if  the  letters  were  what  is  commonly  termed 
painted;  addii^  that,  in  his  opinion,  the  fact  of  their  being  painted 
was  in  itself  an  extremely  trivial  circumstance  (i^.  This  is  carrying 
matters  a  great  way,  aud  farther  than  is  usual  in  courts  of  common 
law,  which  never  reject  the  artificial  aid  of  glasses  or  lamps,  where 
they  can  be  of  assistance  in  the  investigation  of  truth.  That  scien- 
tific evidence  of  the  nature  in  question  may,  in  the  language  of  C.  J. 
Abbott,  "  be  much  too  loose  to  be  the  foundation  of  a  judicial  decis- 
ion," may  be  perfectly  true;  but  to  declare  it  inadmissible  as  an 
strong  position.  Indeed,  its 
the  more  recent  cases  of  the 
^  {/),  and  Newton  v.  Rick- 
ractice  it  is  generally  received 
case  also  shows  that  the  evi- 
lakes  them  conversant  with 

I  10  CI.  ft  F.  IBS. 

)  Id.  m. 

I  9  H.  U  C^  361 
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manuscripts  of  different  ages  is  receivable  to  prove  that  a  given  piece 
of  handwriting  is  of  a  particular  data 

§  247.   Whatever  may  be  the  relative  values  of  the  several  modes 
of  proving  handwriting  which  have  been  discussed  in  this  chapter, 
when  compared  with  each  other,  it  is  certain  that  all  such  proof  is 
even  in  its  best  form  precarious,  and  often  extremely  dangerous  [h), 
^  On  a  forgotten  matter  we  can  hardly  make  distinction  of  our 
hands "(t).     "Many  persons/'  it  has  been  well  remarked,  "write 
alike ;  having  the  same  teacher,  writing  in  the  same  office,  being  of 
the  same  family,  all  these  produce  similitude  in  handwriting,  which 
in  common  cases,  and  by  common  observers,  is  not  liable  to  be  dis- 
tinguished   The  handwriting  of  the  same  person  varies  at  different 
periods  of  life :  it  is  affected  by  age,  by  infirmity,  by  habit "  (A:). 
The  two  following  instances  show  the  deceptive  nature  of  this  kind 
of  evidence.    The  first  is  related  by  Lord  £ldon,  in  the  case  of  £a- 
gleton  V.  Kingston  (/).    A  deed  was  produced  at  a  trial,  purporting 
to  be  attested  by  two  witnesses,  one  of  whom  was  Lord  Eldon.    The 
genuineness  of  the  document  was  strongly  attacked ;  but  the  solicitor 
for  the  party  setting  it  up,  who  was  a  most  respectable  man,  had 
every  confidence  in  the  attesting  witnesses,  and  had  in  particular 
compared  the  signature  of  Lord  Eldon  to  the  document  with  that  of 
pleadings  signed  by  him.    Lord  Eldon,  however,  had  never  attested 
a  deed  in  his  life.    The  other  case  occurred  in  Scotland,  where,  on  a 
trial  for  the  foigeiy  of  some  bank-notes,  one  of  the  banker's  clerks, 
whose  name  was  on  a  foiged  note,  swore  distinctly  that  it  was  his 
handwriting,  while  he  spoke  hesitatingly  with  regard  to  his  genuine 
subscription  (m).     Standing  alone,  any  of  the  modes  of  proof  of 


(A)  HubeniB,  Pnol.  Jar.  Civ.  lib.  22, 
tit  4,  n.  16  ;  WUls,  Circ  Ev.  Ill,  3d  ed.  ; 
and  see  the  judgment  of  Sir  J.  KichoU  in 
Robson  V.  Kocke,  2  Add.  Eccl.  R.  79. 

(t)  Twelfth  Night,  Act  2,  Scene  8. 

(k)  Per  Adam,  arguendo,  in  R.  v.  Mr. 
Justice  Johnson,  29  How.  St.  Tr.  475. 
See  also  per  Sir  J.  NichoU  in  Constable  «• 
Steibel,  1  Hagg.  K.  R.  61.  "Literarum 
dissimilitudinem  sepe  qnidem  tempus  fa- 
dt,  non  enim  ita  quia  scribit  juvenis  et 
robustus,  ac  senex  et  forte  tremens,  sepe 
antem  et  languor  hoc  facit :  et  quidem  hoc 
dicimus,  quando  calami  et  atramenti  im- 
mutatio,  similitndinis  per  .omnia  aufert 
puritatem."  Nov.  LXXIII.  Praf.  See 
the  aUe  article  "Autography,"  in  Cham- 


bers's EdinK  Journal  for  July  26,  1846, 
where  it  is  said,  "  Men  of  business  acquire 
a  mechanical  style  of  writing,  which  oblit- 
erates all  natural  characteristics,  unless  in 
instances  where  the  character  is  so  strongly 
individual  as  not  to  be  modified  into  the 
general  mass.  In  the  present  day,  all 
females  seem  to  be  taught  after  one  model 
In  a  g^reat  proportion  the  handwriting  is 
moulded  on  this  particular  model,  kc  We 
often  find  that  the  style  of  handwriting  i* 
hereditary,*'  Ac.,  &c. 

(f)  8  Yes.  476. 

(m)  Case  of  Carsewell,  Glasgow,  1791 ; 
dted  Burnett's  Crim.  Law  of  SootUnd,  502; 
WilJs^  Circ  Ev.  112,  8d  ed. 
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handwriting  by  resemblance  are  worth  little,  —  in  a  criminal  case 
nothing,  —  their  real  value  being  as  adminicula  of  testimony.  But 
still,  if  the  defendant  does  not  produce  evidence  to  disprove  that 
which  is  adduced  on  behalf  of  the  plaintiff,  this  raises  an  additional 
presumption  in  favor  of  the  latter.  Slight  evidence,  uncontradicted, 
may  become  cogent  proof. 

§  248.  Our  ancient  lawyers  appear  to  have  used  the  expression, 
**  comparison,  or  similitude  of  handwriting,"  in  its  more  proper  and 
enlarged  sense ;  as  designating  any  species  of  presumptive  proof  of 
handwriting  by  resemblance,  —  either  comparison  with  a  standard 
previously  created  in  the  mind  ex  vim  scriptianis,  or  ex  scriptis  olim 
visis,  or  direct  comparison  in  the  modem  sense  of  the  word,  —  and 
to  have  considered  that  any  of  those  modes  of  proof  was  admissible 
in  civil,  and  none  of  them  in  criminal  cases  (n).  This  latter  distinc- 
tion waSy  however,  abandoned  in  modem  times,  until  its  partial  re- 
vival by  the  Common  Law  Procedure  Act,  1854  (o) ;  but  since  the 
28  Yict.  c.  18,  ss.  1  and  8,  it  may  be  looked  on  as  completely  at 
an  end. 

(n)  See  the  note  to  Doe  d.  Mndd  v.  the  statnte  will  be  found  in  9  How.  St  Tr. 

Snckennore,  6  A.  &  £.  703,  752 ;  and  it  817,  996. 

aeems  to  have  been  on  this  principle  that         (o)  17  k  18  Yict  c.  125,  a.  27  ;  nipra, 

the  attainder  of  Algernon  Sidney,  in  1688,  |  245. 
waa  rerened  by  atatnte.     Hia  trial  and 
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PBIMART  AND  SECONDARY  RULES  OF  EVIDENCE. 

§  249.  The  rules  regulating  the  admissibility  and  effect  of  evi- 
dence are  of  two  kinds,  —  Primary  and  Secondary:  the  former 
relating  to  the  quid  probandum,  or  thing  to  be  proved ;  the  latter, 
to  the  modus  prdbandi,  or  mode  of  proving  it  They  will  be  con- 
sidered in  two  separate  Parts. 


PAET    I. 


THE  PRIMARY  RULES  OF  EVIDENCE. 

§  250.  The  Primary  rules  of  evidence  may  all  be  ranged  vjA& 
three  heads,  in  which  we  accordingly  propose  to  examine  tbem:^ 

1.  To  what  subjects  evidence  should  be  directed. 

2.  The  burden  of  proof,  or  onus  probandi, 

3.  How  much  must  be  proved. 

These  rules,  as  stated  in  a  former  part  of  this  work  (a),  have  tbeir 
basis  in  universally  recognized  principles  of  natural  reason  and  jus- 
tice ;  but  owe  the  shape  in  which  they  are  actually  found,  and  tbe 
extent  to  which  they  prevail,  to  the  artificial  reason  and  policy  oi 
law. 

(a)  Bk.  1,  pt  2,  S  lU* 
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CHAPTER    I. 


TO  WHAT  BUBJBCrS  KVIDENCK  SHOULD  BE  DIRECTED. 


ETidence  should  }x  directed  md  ood- 

fined  to  the  niatten  in  dispute  .     351 
Titofold  groands  of  itiBlBrancj  of  ev- 
idence   ........     252 

1.  ConnectioQ  between  principal  and 

endeotiary  facts  tiio  remote    .     252 

2.  Eidoded  b;  the  pteadinea,  Ac, 

or  rendered  sapemuoiu  oy  ad- 

nii«daas 252 

Xattera  nntieceMary  to  be  proved    .     SG2 
1.  Hatten  noticed  b;  the  coarta  «z 

ifiixo 263 

S.  Hatten  deemed  notorioaa     .     .     254 
Eridence  rq«t«d  for  remotensM      .     255 
Onljr  applicable  to  pnanmptive  evi- 
dence      255 

Initanee* 266 

Evideoee  to  prove  intent    .     .     ,     255 

Kvidence  to  character     ....     256 

Evidence  of  the  character  of  partiet  257 

General  rule—  not  rwelvable    .     257 

Eiception  —  When   character  in 

inoe 253 

ScdnetiaQ,  libel,  Ac       ...     268 


Evidence  as  to  the  chancter  of 

the  accuaed  in  criminal  proa- 

Natare  of  character  evidence  liable 

to  be  niienndentood  .     .     .     260 
Hay  be  contradicted   ....     261 
But  not  eoconntered  by  proof  of 
particalar  acta  .....      261 

Exceptions 2B1 

Witncaaea    to  character  treated 
with  great  indulgence     ,    .     262 
Evideai»  u  to  the  character  of 

vitneisea 268 

Evidence  not  admissible  in  one  point 
of  view,  or  for  one  purpose,  ad- 
missible in  or  for  some  other      .     264 

1.  Evidence  not  admissible  to  prove 

aome  of  the  matters  in  question 
admissible  to  prove  others,  &c.,     864 

2.  Evidence   not  admissible  in  the 

first  instance  may  become  >o  by 
matter  aubaeqaent    ....     364 

3.  Evidence  admissible  to  prove  snb- 

alteroate  principal  facts       .     .     £44 


§  251.  Of  all  rules  of  evidence,  the  most  universal  and  the  most 
obvious  is  this,  —  that  the  evidence  adduced  sboiild  be  alike  directed 
and  confined  to  the  matters  which  are  in  dispute,  or  which  form  the 
subject  of  investigation.'    The  theoretical   propriety  of  this  rule 

m  any  action  are  those  so  conatitnted  by  the 
Vmi^a  wlili-K  Irurinallyind  obviously  tend 
y,  or  dtsshility  asserted 
nted  in  the  text,  lupm, 
y  are  facte  in  issue  and 
Art.  1  ;  Schochardt  e. 
rv.  Strickler,  2W.  &S. 
McLean,  696;  Hudson  «. 
le  relevancy  of  evidence 
B,  30  Yt.  362  ;  Moppin 
sing  of  terma  to  apeak 


erelEv 


ncy  ir 


1  other  when  1 
iken  by  itself  r 
lent,  or  fiitnre 
Thia  is  nlevancyi 
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Dever  can  be  matter  of  doubt,  whatever  difficulties  may  arise  in 

its  application.    The  tribunal  is  created  to  determine  matters  wbich 

# 

a.  logical  sense.  Legal  releyancy,  wliich  is  essential  to  admissible  eridence,  reqiiini 
a  higher  standard  of  evidentiary  force.  It  includes  logical  relerancy;  and,  for  nmos 
of  practical  convenience,  demands  a  close  connection  between  the  fact  to  be  prored  isd 
the  fact  offered  to  prove  it.  All  evidence  must  be  logically  relevant,  —  thst  ii  thn- 
Intely  essential!  The  fact,  however,  that  it  is  logically  relevant,  does  not  insare  tdmii- 
sibility;  it  must  also  be  legally  relevant  A  fact  which  "in  connection  with  other 
iacts  renderH  probable  the  existence  '*  of  a  (act  in  issue,  may  still  be  itjected,  if  in  tlie 
opinion  of  the  judge  and  under  the  circumstances  of  the  case  it  be  conndered  eaes- 
tiaUy  misleading  or  too  remote.  U.  S.  v.  Ross,  92  U.  S.  281,  284,  per  Stmng,  J.; 
Morrissey  v.  Ingham,  111  Mass.  63  ;  Jones  v.  State,  26  Miss.  247.     See  §  90,  wpra. 

Indancea  of  Relevancy,  —  What  is  thus  relevant  will  accordingly  be  found  to  vuy 
with  the  facts  of  the  particular  case.  Thus,  the  question  being  whether  A.  miscarried 
by  violence,  previous  miscarriage  without  violence  is  relevant.  Slattery  «.  People,  7( 
lU.  217.  On  a  question  of  negligence,  the  employment  of  more  men  to  gnaid  the  tnek 
after  a  fire  caused  by  sparks  escaping  from  the  company's  locomotive,  is  a  releviBt  &ct 
Westfall  V.  Erie  R.  R.  Co.,  5  Hun,  75.  In  an  action  for  seduction,  ^e  fact  that  othen 
"kept  company"  with  the  prosecutrix,  is  relevant  to  the  issue.  Stinehoose  r.  State, 
47  Ind.  17.  Where,  on  an  action  for  an  assault,  the  defence  of  accident  is  relied  os, 
the  fiact  that  the  assaulting  party  did  not  visit,  inquire  after,  or  in  any  way  istereit 
herself  in  the  injured  party,  is  relevant  State  v.  Alford,  81  Conn.  40.  The  qoestioo 
being  who  first  begun  an  encounter,  threats  previously  made  by  either  agtinst  the 
other,  even  if  unknown  to  the  threatened  party,  are  relevant.  Wiggins  v.  People,  9S 
tJ.  S.  465;  Stokes  v.  People,  58  N.  Y.  164,  174;  People  o.  Scroggins,  87  Cal.  67C. 
The  question  being  one  of  self-defence,  the  habit  of  the  deceased  in  carrying  diDgeroos 
weapons,  and  his  character  for  violence,  are,  if  known  to  the  defendant,  facts  relerant 
to  the  issue.  Horbach  «.  State,  48  Tex.  242.  See  also  Tracy  o.  McManus,  58  N.  T. 
257;  Smith  v.  Montgomery,  5  Monroe,  (Ky.)  502;  Stolp  o.  Blair,  68  111.  541;  Dtrlifl| 
V.  WestmoreUmd,  52  N.  H.  401;  White  «.  Graves,  107  Mass.  825;  Abney  v.  Kiog>- 
knd,  10  Ala.  855  ;  Harris  v.  Holmes,  80  Vt.  852 ;  McAllister's  case,  11  Shep.  (M&) 
189;  Weidler  v.  Farmers'  Bank,  11  S.  &  R.  184. 

On  the  other  hand,  the  question  being  whether  a  certain  loan  was  usurious,  prerioQi 
receipt  of  usury  is  irrelevant.  Jackson  v.  Smith,  7  Cowen,  71 7.  That  A.  has  draws 
several  notes  in  a  certain  form  is  irrelevant  to  the  question  whether  the  notei  in  oos- 
troversy  were  drawn  in  that  way.  Iron  Mt  Bank  v,  Murdock,  62  Mo.  70.  "^ 
question  being  one  of  malpractice,  the  fact  that  the  physician  has  never  called  for  bis 
fees  is  irrelevant  Baird  v.  Gillett,  47  K.  Y.  186.  The  social  standing  of  the  parties 
is  irrelevant  to  a  question  of  breach  of  contract.  Rowland  v,  Dowe,  2  Murphy,  (N.  C) 
847.  Conf.  also  Campbell,  Admr.  v.  C,  R.  I.,  &  P.  R.  R.  Co.,  8  Law  ft  Eq.  Bep.  153 : 
SheffiU  V,  Van  Deusen,  15  Gray,  485;  Brooks  «.  Acton,  117  Mass.  204;  Mitchell «. 
Sellman,  5  Md.  876;  Furbush  v.  Goodwin,  5  Foster,  425;  2  PhilL  £v.  pu  476,  Coven 
k  Hill's  note,  828. 

Belevaney  not  Sole  Teal  of  JdmisnbUUy.  — Logical  relevancy  is  assumed  by  Vr. 
Justice  Stephen  throughout  the  Digest  of  Evidence  to  be  the  sole  rational  test  of  adms* 
sibility;  that  the  two,  relevancy  and  admissibility,  are  or  ought  to  be  coextensiTe  aod 
interchangeable  terms.  This  is  certainly  a  mistake.  Public  policy,  considerations  ^ 
fairness,  the  practical  necessity  for  reaching  speedy  decisions,  these  and  similar  retsooi 
cause  constantly  the  necessary  rejection  of  much  evidence  entirely  relevant,  and  they 
must  continue  to  do  so.  All  admissible  evidence,  as  has  been  said  fi^ma,  is  rdenst; 
but  all  relevant  evidence  is  not  therefore  admissible.  A  communication  to  a  kg>I 
adviser,  or  a  criminal  confession  improperly  obtained,  may,  undoubtedly,  be  rekmit  is 
a  high  degree.    They  are  none  the  less  inadmissible.    Conf.  |  88^  n.  1«  sv^mk 
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eiUier  are  in  dispute  between  contending  parties,  or  otherwise  re- 
(luire  proof;  and  anything  which  ia  neither  directly  nor  indirectly 
relevant  to  those  matters  ought  at  once  to  be  put  aside,  as  beyond 
the  jurisdiction  of  the  tribunal,  and  as  tendiog  to  distract  its  atten- 
tion and  to  waste  its  time.  "Frustra  probatur  qnod  probatum  non 
relevat"  (a), 

§  252.  Evidence  may  be  rejected  as  irrelevant  for  one  of  two 
reasons.  1st  That  the  connection  between  tlie  principal  and  evi- 
dentiaiy  facta  is  too  remote  and  conjectural  2d.  That  it  is  ex- 
cluded hy  the  state  of  the  pleadings,  or  what  is  analogous  to  the 
pleadings ;  or  is  rendered  superfluous  by  the  admissions  of  the  party 
against  vbom  It  is  offei^  The  use  of  pleadings,  or  of  some  analo- 
gous statement  of  the  cases  of  the  contending  parties,  is  to  enable 
the  tribunal  to  see  the  points  in  dispute,  and  the  parties  to  know 
beforehand  what  they  should  come  prepared  to  attack  or  defend : 
consequently,  although  a  piece  of  evidence  tendered  might,  if  merely 
considered  per  se,  establish  a  legal  complaint,  accusation,  or  defence ; 
yet,  as  the  opposite  party  has  bad  no  intimation  beforehand  that 
that  ground  of  compluint,  &c.  would  be  insisted  on,  the  adducing 
evidence  of  it  against  bim  would  be  taking  him  by  surprise  ond  at 
a  disadvantage.  Hence  the  maxim  of  pleading,  "  Certa  debet  esse 
intentlo  et  narratio,  et  certum  fundamentum,  et  certa  res  quce  de- 
ducitor  in  judicium  "  (c). 

The  discussion  of  the  admissibility  of  evidence  under  the  various 
fonus  of  pleading  in  particular  actions,  would  be  wholly  inconsistent 
with  the  design  of  this  work;  and  we  will  therefore  confine  our- 
selves to  the  general  question ;  before  proceeding  to  which,  however, 
it  is  important  to  observe,  that  there  are  certain  matters  which  it 
is  unnecessary  to  prove,  l  e, : —  1.  Matters  noticed  by  the  courts  tx 
officio.  2,  Matters  deemed  notorious.  "  Lex  non  requirit  verificara 
stat  curiEB  opere  testium  non 

matteis  which  the  courts,  in 
otice  ex  officio,  would  here  be 

;  et  fl  doit  ta  contralre  njcter  •:eax 
la  preoTe,  qnond  ill  KroUnt  v^riu- 
seroit  inutile."     Domat,  Loia  Cisilea, 

part.  1,  \iv.  S,  tit  fl,  sect.  1,  {  10. 

■)  Co.    Litt.   303  a.     See  also  S  Co. 

:  Jenk.  Cent.  2,  Cat.  04. 

I)  S  Co.  G4  b. 

i)  2  hut.  6«S. 
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out  of  place  (/).  Suffice  it  to  saj  generally,  that^  besides  notidsg 
the  ordinary  course  of  nature,  seasons,  times,  &c.,  the  courts  Dotioe 
without  proof  various  political,  judicial,  and  social  matters.  Thm 
they  notice  the  political  constitution  of  our  own  govemmeDt;  the 
territorial  extent  of  the  jurisdiction  and  sovereignty  exercised  dt 
facto  by  it;  the  existence  and  titles  of  other  sovereign  powers;  the 
jurisdiction  of  the  superior  courts,  and  courts  of  general  jurisdiction  i 
the  seals  of  the  superior  courts,  and  of  many  others ;  the  custom  or 
law  of  the  road,  that  horses  and  carriages  shall  respectively  keep  on 
the  left  side,  &c.,  &c.  In  all  cases  of  this  kind,  where  the  memoiy 
of  a  judge  is  at  fault,  he  resorts  to  such  documents  or  other  means 
of  reference  as  may  be  at  hand,  and  he  may  deem  worthy  of  confi- 
dence (g).  Thus,  if  the  point  at  issue  be  a  date,  the  judge  will 
refer  to  an  almanac  (h).  The  printed  calendar  was  used  for  this 
purpose  at  least  as  early  as  the  9  Hen.  VII.  (i).^ 

(/)  A  large  unmber  will  be  found  col-  {g)  1  Greenl.  Ev.  §  6,  7tli  ed.;  Tajl 

lectcd  in  Tayl.  Erid.  part  1,  ch.  2,  and  1  Ev.  §  20,  6th  ed. 
PhiU.  Et.  ch.   10,  sect.  1.    See  also  an  (A)  Id. ;  and  see  Tatton  «.  Duke,  5  E 

enumeration  of  matters  judicially  noticed  &  N.  647,  649. 
in  the  courts  of  the  United  States  in  Mor-  (/)  HiL  9  Hen.  YIT.,  14  B.  pL  1. 

gan's  Best,  408. 

1  Judicial  Cognizance.  —  No  party  is  required  to  furnish  evidence  conoeniiiigiaT 
fact  of  which  the  court  will  take  judicial  notice,  — unless  and  untQ  the  ooort  decliiKs 
to  take  such  Judicial  notice,  or  requires  that  evidence  be  famished  of  such  fiict  A 
court  of  this  country  will  take  judicial  notice  of  the  following  facts. 

(a. )  Acta  of  SttUe,  etc,  —  The  existing  form  of  government,  State  and  national;  tbe 
existence  and  usual  symbols  of  all  sovereign  governments  reoognised  by  natiooslw- 
thority;  the  official  seals  of  states  and  state  officials,  whether  domestic  or  foreign,  sad 
all  public  treaties,  proclamations,  or  other  acts  of  the  supreme  authority,  State  or 
national.  Church  v.  Hubbart,  2  Cranch,  187,  238;  Griswold  v.  Pitcaim,  2  Conn.  ^ 
90  ;  U.  S.  V.  Johns,  4  Dall.  412,  416  ;  The  Santissima  Tnnidad,  7  Wheat.  28S»  3S5; 
Womack  «.  Dearman,  7  Port.  618;  Lincoln  v,  Battelle,  6  Wend.  475;  U.  a  e.  Ptbner, 
3  Wheat.  610,  634;  Burnett  v.  State  of  Tennessee,  Mart.  &  Yeig.  133;  Walden  f.  Ow- 
field,  2  Rob.  (La. )  466;  U.  S.  v,  Reynes,  9  How.  127;  Watson  ui  Walker,  23  N.  H.  171. 
496.  (See  also  §  486,  n.  1,  B.  I. ,  infra.)  So  judicial  notice  will  be  taken  of  the  (3nef 
Executive  of  the  jurisdiction.  State  and  national,  under  which  auch  court  ii  oonsUtated, 
his  accession,  privileges,  and  signature.  Hizcr  «.  State,  12  Ind.  330 ;  lindsey  t. 
Atty.-Gen.,  33  Miss.  608  ;  State  v,  Williams,  5  Wise.  808 ;  Jones  ».  Gale's  Cur.,  4 
Martin,  635;  Dewees  v,  Colorado  Co.,  32  Tex.  670;  Wells  «.  Company,  47  N.  H.  255, 
260.  So,  a  public  proclamation  of  amnesty  by  the  President  of  the  United  Stats  v 
an  act  of  which  all  courts  of  the  United  States  are  bound  to  take  notice.  Aimrtn^S 
V,  U.  S.,  18  Wall.  154. 

So  the  existence  and  signature  of  heads  of  department,  and  other  chief  officeis  setii^ 
under  supreme  authority.  State  or  national,  will  be  judicially  noticed.  York,  Ac  &  ^ 
Co.  v.  Winans,  17  How.  30  ;  Brown  v.  U.  S.,  01  U.  S.  37,  42  ;  Ingram  v.  State,  27 
Ala.  17;  Major  v.  State.  2  Sneed,  (Tenn.)  11;  People  «.  Johr.  22  Mich.  461;  Himmd- 
mannv.  Hoadley,  44  Cal.  213;  Templeton  v.  Morgan,  16  La.  An.  438;  Walcott «.  GiW>i» 
97  lU.  118.    So  judicial  notice  will  be  taken,  by  a  Stftte  court,  of  the  office  of  tsi 
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§  254.   2.  The  law  of  England  is  very  slow  in  recognizing  matters 

collecUt  uid  otlwT  coaatj  offieei  for  the  time  being,  «ith  their  respectlTe  incui]ibeDt& 
Wetherbee  r.  Dunn,  32  Col.  10(5;  TbiflniKDli  v.  Bur^  73  IlL  203;  Stubbs  v.  Sute,  S3 
Hits.  437.  Bat  jodicul  cognizance  will  not  be  taken  of  who  are  the  eheriS'a  deputies. 
SuCe  Bulk  V,  Curran,  10  Ark.  Ii2;  Land  v.  Fatteion,   Uioor,  (Ali.)  li. 

(ft.)  Pabtic  Lam.  —  The  common  and  public  statate  Uw  of  the  United  States,  and 
the  State  jumdiction,  if  anv,  under  which  the  cnart  ic  question  ia  constituted.  V.  S. 
D.  Tomer,  11  How.  SS3,  368;  Levy  v.  Sute,  S  Ind.  281;  Canal  Co.  r.  K.  R.  Co.,  t  G.  ■ 
4  J.  1,  33.  Bo  alao  the  law  of  nations  is  subject  of  judicial  recognition.  The  Scotia, 
11  WalL  170,  188.  So  of  the  law  merchaDt,  mercantile  cuatonia,  and  usages.  Brown 
e.  Piper,  SI  U.  S.  37,  i2.  So  the  Supreme  Court  of  the  United  Sutes  will  take  eog- 
niiance  of  the  public  laws  and  judical  practice  of  the  several  States  and  Territories. 
Owing!  V.  Hull.  B  Peters,  607,  325;  Jasper  e.  Porter,  2  McLean,  SiV;  Miller  n.  Mc- 
Qiieny,  i  McLean,  439;  Elwood  v.  FlannigaD,  104  U.  S.  662,  &6S;  K.  R.  Cn.  v.  Bank  of 
Ashland,  12  WalL  226.  So  also,  where  one  Slate  han  recognized  acts  done  in  pursuancit 
of  the  laws  of  another  State,  its  courts  will  take  judicial  cognizance  of  those  laws  so  far 
as  maj  be  nexsaaij  to  determine  the  ralidit;  of  the  acts  alleged  to  be  done  in  confonn- 
iljvith  them.  Carpenter  «.  Dexter,  8  Wall.  513,  531;  Gnhalu  e.  Williams,  21  La. 
An.  594.  But  coarts  will  not  tike  cognizance  of  private  statutea.  Allegheny  v, 
SeUoa,  25  Pa.  St  332;  Lelanil  n.  WUkiuaon,  3  Peter^  317;  Bank  d.  Conrente,  33  La. 
An.  933.  Hor  of  legislatire  Journals.  Orah  v.  Cushman,  45  111.  119;  Colentun  v. 
Dobbins,  8  Ind.  163.  But  see  Prescott  v.  Trustres,  19  111.  324.  Nor  of  municipal 
enlinaticM  or  other  regulations  of  local  anthority.  Hsasard  v.  Municipality,  fee,  7 
La.  Ad.  495;  Case  e.  MoUle,  30  Ala.  E38;  Carrin  o.  Wells,  8  Iowa,  283;  State  B. 
Oddle,  42  Ma.  210.  Nor  of  the  statute  law  of  another  State.  Bonncll  v.  Holt,  89  111. 
71;  NeeM  v.  Farmers'  Ins.  Co.,  35  lows,  004.  But  courts  will,  it  seems,  judicially 
notice  powers  of  a  public  natare  conferred  upon  a  municijnl  corporation,  created  by 
legiilatiTe  act,  though  the  act  is  not  in  terms  declared  to  be  public.  Fanntleioy  v, 
Hinnibal,  1  Dillon.  (U.  S.)  118;  State  v.  Mayor,  11  Hnmph.  217;  Briggi  v.  Whipple, 
;  Vl.  15,  18;  Case  e.  Mobile,  30  Ala.  638;  Prell  e.  McDonald,  7  Kans.  426. 

(c)  Stall,  Ot.  —  A  conrt  will  also,  it  seenu,  take  judicial  CDgnizance  of  Its  own 
seal  asd  [nctice;  the  seal,  piactice,  and  judges  of  all  courts  of  general  jurisdiction  con- 
■tituttd  under  the  Conatitntion  of  the  United  States  or  the  same  authority  aa  itself;  the 
Kil  of  foreign  courts  of  Admiralty  and  Prize  ;  and,  in  pertain  limited  instances,  judi- 
cial notice  will  be  also  taken  of  the  eeels  of  notaries  public  Oilliland  v.  Sellers,  2  Oh. 
St  123  ;  Undsay  e.  WillUms,  17  Aio.  229,  231;  Watson  v.  Ray,  3  Kerr,  (N.  B.)  668; 
Rodgerav.  State,  SO  Ala.  102;  Newell  v.  Newton,  10  Pick.  470;  Tucker  v.  State.  11 
Hd.  322 ;  Delaiield  v.  Hand.  3  Johns.  310,  314  ;  Mountjoy  v.  State,  7S  Ind.  172 ; 
Headman  v.  Rose,  33  Ga.  458  ;  Hsugsleben  v.  People,  89  111.  164.  As  to  admiralty 
..„,-.  — o. —  i^-_fl  1 — .  tAiv.  i-'_...i™„  _  Leonard,  4  Cranch,  434  ;  Thompeon 
ClBDch.  241,  292. 

of  judicial  cognizance  chiefly,  if  not 
r  exchange.  Orr  v.  Lacy,  4  McLean, 
484;  ChanoiuB  v.  Fowler,  S  Wend, 
ry,  6  Cranch,  335.  l)ut  the  memo- 
evidence,  after  his  death,  of  the  mat- 
^beat  826,  337.  It  seems  also  that 
>  the  justices  of  inferior  tritiunaln. 
re,  3  Rob.  (La.)  13.  A  court  will 
ben  v.  People.  89  IlL  164  ;  and  the 
ad  Co.  V.  CalhouD,  16  W.  Ta.  361, 

be  offered  of  the  ordinaiy  coarse  of 
lime.     Floyd  «.  Ricks,  14  Ark.  SS6; 
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as  too  notorious  to  require  proof  (k),  and  it  is  not  easy  to  lay  down 
a  definite  rule  respecting  them.     In  Richard  Baxter's  case,  in  1685  {I), 

{k)  See  Introd.  pt.  2,  |  8S.  (2)  11  How.  St.  Tr.  501. 

Dawkina  v.  Smithwick.  4  Fla.  158;  Sprowl  v.  Lawrence,  S3  Ala.  674;  Dixon  «. 
NiccoUs,  39  IlL  372;  Floyd  v.  Johnson,  2  Litt  (Ky.)  109,  113.  AUman  v.  Owen,  SI 
Ala.  167,  171.  Sundays,  and  other  ordinary  public  lasts  and  festivals,  will  he  jodi* 
cially  noticed.     Sasscer  v.  Farmers'  Bank,  4  Md.  409. 

(e. )  Language.  —  No  proof  need  be  given  of  the  usnal  meaning  of  English  words. 
Com.  V,  Kneeland,  20  Pick.  206,  239.  So  of  customaxy  abbreviations.  Moseley  v. 
Mastin,  37  Ala.  216  ;  Stephen  v.  State,  11  Go.  225;  Weaver  v.  Mc£lhenon,  13  Mo.  89; 
Kile  V,  Yellowhead,  80  111.  208.  But  slanii^  catchwords,  and  other  special  phrases^ 
must  be  proved.  Baltimore  v.  State,  15  Md.  376.  So  in  Ellis  v.  Park,  8  Tex.  205, 
the  court  fonnd  themselves  unable  to  judicially  know  that  "St.  Louis,  Mo.,"  was  in 
the  State  of  Missouri 

(/.)  Matters  of  Oeneral  Knowledge.  —  (1.)  So  judicial  notice  will  he  taken  of  the 
legal  standard  of  weights  and  measures,  the  current  coin,  or  other  circulating  medium. 
Daily  v.  State,  10  Ind.  536;  U.  a  v.  Bums,  5  McLean,  28 ;  DuvaU  ei  al.  v.  SUte, 
63  Ala.  12;  Mallory  v.  State,  62  6a.  164;  Chesapeake  Bank  «.  Swain,  29  Md.  483,  502; 
l^mpton  V.  Haggard,  3  Monr.  (Ky.)  149.  But  not  of  the  market  valneof  the  notes 
of  a  bank  or  government  at  any  particular  time.  Feemster  v.  Ringo,  5  Monr.  336; 
Modawell  v.  Holmes,  40  Ala.  391.  (2.)  So  no  proof  need  be  given  with  regard  to 
vuUUrs  of  public  history.  U.  S.  v.  U.  S.  Pac.  R.  B.,  91  U.  S.  72,  79;  U.  S.  v.  Coin, 
1  Woolw.  (U.  S.)  217;  Bank  of  AugusU  v.  Earle,  13  Peters,  519,  590;  Payne  v.  Tread- 
weU,  16  Cal.  220;  Bank  v,  Cheney,  94  111.  430;  Smith  v.  Speed,  50  Ala.  276,  279; 
Kelsey  v.  Coe,  37  Conn.  597.  But  see  McKinnon  v.  Bliss,  21  N.  Y.  206;  Ohio  life 
Co.  V.  Debolt,  16  How.  (U.  S.)  416,  435.  So  judicial  notice  wiU  be  taken  of  the 
abolition  of  slavery.  Ferdinand  v.  State,  39  Ala.  706.  (3.)  So  cognixance  will  he 
taken  of  the  important  geographical  divisions  or  marked  geographical  features  of 
this  country.  Mossman  v.  Forrest,  27  Ind.  233;  Martin  v.  Martin,  51  Me.  866;  Neader- 
houser  v.  Stote,  28  Ind.  257;  State  9,  Tootle,  2  HaiT.  (Del.)  541.  Thus,  whether  the 
Mississippi  at  New  Orleans  be  a  tidal  river,  is  a  matter  of  which  the  court  will  take 
judicial  notice.  Peyroux  v.  Howard,  7  Pet.  824,  841.  So  of  particular  places  within 
the  jurisdiction.  Woodward  v.  R.  R.  Co.,  21  Wise.  309;  Gilbert  v.  Moline,  &c.  Co., 
19  Iowa,  319  ;  Ind.  R.  R.  v.  Stephens,  28  Ind.  429.  (4.)  And  of  the  political  divis- 
ions of  the  country  for  purposes  of  general  or  local  government.  Story,  Eq.  PI.  $  24; 
Yanderwerker  v.  People,  5  Wend.  530 ;  State  v.  Powers,  25  0>nn.  48;  Ham  v.  Ham, 
39  Me.  268;  Wright  v.  Phillips,  2  Greene,  (Iowa,)  191;  Winnipiseogee  Lake  Co.  r. 
Young,  40  N.  H.  420 ;  Ross  v.  Austill,  2  Cal.  183;  Peyroux  v.  Howard,  7  Pet.  824, 
842 ;  Wright  v.  Hawkins,  28  Tex.  452 ;  Mossman  v.  Forrest,  27  Ind.  233;  Martin  v. 
Martin,  51  Me.  366  ;  Smitha  v.  Floumo/s  Admr.,  47  Ala.  345.  So  judicial  cognizance 
has  been  taken  of  prominent  geographical  facts  relating  to  foreign  countries,  in  so  far 
as  such  facts  fairly  may  be  assumed  to  be  within  the  knowledge  of  persons  of  otdinaiy 
intelligence  and  education.  Thus  it  has  been  judicially  noticed  that  the  Mersey  is 
a  tidal  river.  Whitney  v.  Gauche,  11  La.  An.  432.  So  also  in  the  case  of  The  Peter- 
hoff,  Blatch.  Prize  Cas.  463.  (5.)  As  to  what  minor  matters  are  of  general  knowledge, 
there  is  naturally  great  diversity  of  decision.  Thus,  the  accuracy  of  the  photographic 
process  has  been  recognized.  Udderzook's  case,  76  Pa.  St.  340;  Cozz^ns  v.  Higgins,  1 
Abb.  Ct  of  App.  Dec.  451.  So  the  nsual  method  and  distance  of  traveL  Hipes  «. 
Cochran,  13  Ind.  175 ;  Oppenheim  v.  Wolf,  3  Sandf.  Ch.  571  ;  R,  R.  v.  Pilgreen, 
62  Ala.  305.  So  of  the  customary  usages  of  banking  and  trade.  Amer.  Kat  Bank  s. 
Bushey,  45  Mich.  136,  140;  Salomon  v.  State,  28  Ala.  83,  88.  So  judicial  notice  hu 
been  taken  of  the  variation  of  the  magnetic  needle.    Bryan  v.  Beckley,  6  litt  (Ky.) 
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the  defendant  was  charged  with  having  published  a  seditious  libel ; 
and  Jefleriea,  C.  J.  is  reported  to  have  told  the  jury,  "  It  ia  noto- 
riously known  there  has  been  a  design  to  ruin  the  King  and  nation ; 
the  old  game  has  been  renewed,  and  this  "  (the  defendant)  "  has  been 
the  main  incendiary."  The  iniquity  of  such  a  direction  as  this,  sup- 
posing it  correctly  reported,  needs  no  comment.  The  language  of 
Wilde,  C.  J.,  in  the  case  of  Emest  Jones  (m),  who  was  indicted  for 
making  a  seditious  speech  at  a  public  meeting,  seems  to  throw  some 
light  oD  this  subject.  The  Lord  Chief  Justice  there  told  the  jury, 
that  they  should  take  into  consideration  what  they  knew  of  the  state 
of  the  country,  and  of  society  generally,  at  the  time  when  the  lan- 
guage was  used.  What  might  be  innoxious  at  one  time,  when  there 
was  a  general  feeling  of  contentment,  might  be  very  dangerous  at 
another  time,  when  a  different  feeling  prevailed.  But  that  they 
could  not,  without  proof  of  them,  take  into  their  consideration  par- 
ticular facta  attending  the  particular  meeting  at  which  the  words 
were  spoken.  And  this  seems  confirmed  by  a  case  of  R  v.  Dowling, 
decided  the  same  year  (n). 

§  255.  The  rejection  of  evidence  on  the  ground  of  remoteness,  or 
want  of  reasonable  connection  between  the  principal  and  evidentiary 
facts,  has  been  shown,  in  another  place,  to  be  a  branch  of  that  fun- 
damental principle  of  our  law  which  requires  the  best  evidence  to 
be  adduced  (o).  The  rule  has  obviously  no  application  where  the 
evidence   tendered   is   either   direct,  or,   though   circumstantial,  is 

(m)  Centr.  Cr.  Conrt.  1841,  US.  1   B.  &   8.   WO,   293;   Parker  v.  Green, 

(n)  Ha,  died  Arcb.  Cr.  Ft.  U7,  IGth  2  id.  299  ;  Holcombe  t>.  Hewson,  2  Camp. 

ed.,  Centr.  Cr.  Conrt,    See  further  Moody  391. 

*.  The  London  &nd  Brightun  Railw.  Co.,  (o)  Bk.  1,  pt  1,  95  SS,  M,  tt  leq. 

>1,  S5.     The  cues  on  thii  head  will  be  foDDd  to  torn  rather  on  the  indiTidnal  experi- 
ij  irell -defined  rule. 

ith  xorj  Fact  which  be  is  jadiciall;  oiked  to  notice, 
y  a  reference  to  any  personal  or  documentary  Kmrce 
ika  Buch  judicial  cognizance  nntil  satiified  by  evi- 
irpnw.  U.  8. «.  Teacbmaker,  11  How.  39!;  Wag- 
Tha  Collector,  S  Wall.  499,  fill;  Brown  b.  Piper, 
r  works  of  general  history  are  in  no  senu  evidence, 
profisiotl.  Conf.  %  610,  infra.  Their  legitimata 
he  mind  oC  the  court  in  regard  to  matters  of  which 
«.  A  newspaper  is  evidence  to  the  same  extent. 
shworth*.  Kittridga,  12  Cush.  IBS;  Whitonp.  Alb, 
■ee  Steph.  Dig.  Ev.,  AK.  86;  Com.  «.  Albarger,  1 
vka  he  read  to  the  jnt;  as  a  matter  of  right    Stil* 
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necessarily  conclusive  npon  the  issue.  But  whether  a  given  piece  of 
presumptive  evidence  is  receivable,  or  ought  to  be  rejected  on  this 
ground,  is  not  unfrequently  a  question  of  considerable  difficulty. 
Some  instances  illustrative  of  this  have  already  been  given  (;),  to 
which  may  be  added  the  following.  On  a  question  between  land- 
lord and  tenant,  as  to  the  terms  on  which  the  premises  were  held, 
although  it  might  assist  to  know  the  terms  on  which  the  landloid 
usually  let  to  his  other  tenants,  not  connected  with  the  tenant  whose 
case  is  under  consideration,  the  evidence  would  be  rejected  as  too 
remote  (s).  So  in  an  action  for  goods  sold  and  delivered,  to  which 
the  defence  was  that  the  sale  was  subject  to  a  certain  conditioD; 
it  was  held  not  competent  to  the  defendant  to  call  witnesses  to 
prove  that  the  plaintiff  had  made  contracts  with  other  persons 
subject  to  that  condition  (r). 

But  acts  unconnected  with  the  act  in  question  are  frequentlj 
receivable  to  prove  psychological  facts,  such  as  intent  (a).  Thu% 
on  an  indictment  for  uttering  a  forged  bank-note,  evidence  is  admis- 
sible that  the  accused  has  uttered  similar  forged  notes,  &c.  (I).  On 
an  indictment  for  poisoning  one  person,  evidence  is  admissible  that 
the  accused  has  previously  (t^)  or  subsequently  (x)  poisoned  other 
persons.  And  in  R  v.  Francis,  where  the  indictment  was  for  obtain- 
ing money  by  false  pretence,  it  was  said  to  be  clear,  on  principle, 
that  when  the  fact  was  proved  that  the  prisoner  had  done  the  act 
charged,  and  the  only  remaining  question  was  whether,  at  the  time 
he  did  it,  he  had  a  guilty  knowledge  of  the  quality  of  his  ad^  <»* 
acted  under  a  mistake,  evidence  was  admissible  to  show  that  he 
was,  at  that  time,  pursuing  a  course  of  similar  acts,  and  thereby  to 
raise  a  presumption  that,  in  the  case  in  question,  he  was  not  acting 
under  a  mistake  (y).  By  statute,  three  larcenies  within  six  months 
may  be  charged  in  one  indictment  for  larceny  (z) ;  and,  on  a  trial 
for  receiving  stolen  goods,  evidence  may  be  given  of  any  other  stolen 
goods  being  found  in  the  possession  of  the  accused  within  twelve 

( p)  Bk.  1,  pt.  1,  §  92.  orders  to  pereonfi,  othor  than  tbe  pltuitiff» 

iq)  Carter  v.  Pryke,  1  Peake,  95.    See  to  do  work  at  the  same  housea.  Woodward 

Spenceley  v.  De  Willott,  7  East,  110.  v.  Buchanan,  L.  Bep.,  5  Q.  B.  285. 

(r)  HoUingham  v.  Head,  4  C.  B.,  N.  S.  {a)  E.  v.  Weeks,  1  Leigh  ft  0. 1& 

S8S.    Where,  in  an  action  against  A.,  to  (t)  R.  «.  Wylie,  2  Leach,  98S. 

recover  the  value  of  work  done  bj  the  (u)  R.  v.  Gamer,  8  F.  It  F.  ^L 

pbuntiff  to  certain  houses,  on  the  order  of  (x)  R.  «.  Geering,  18  L.  J.,  H.  C  21S. 

B.,  the  question  was  whether  A.  or  B.  was  (y)  Per  cur.,  R.  «.  Francis,  L.  R0p>t  ^ 

liable  as  principal ;  evidence  was  held  to  C.  C.  128,  131  ;  43  L.  J.,  M.  C.  97, 100. 

be  admissible,  to  prove  that  A.  had  given  {z)  24  &  25  Vict,  c  96,  a.  5. 


! 
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moQtbs  previous  (a);  —  evidence  of  &  kmd  held  to  be  inadmissible 
ftt  commoQ  law  in  B.  v.  Oddy  (6). 

§  256.  One  of  tbe  strongest  instances  of  the  beneficial  application 
of  tbe  principle  in  question  is  to  be  found  in  the  rules  respecting 
the  admissibility  of  evidence  to  character.'    Tliat  tbe  general  repu- 

{o)  34  *  35  Vict,  c  112,  ».  19.  (i)  2  Deo.  0.  C.  384. 

■  Charactbr  Evidrhce.  —  (a.)  Sub.  — The  question  being  whether  A.  did  or 
omitted  to  do  ■  certain  ut,  the  fact  that  A.  ia  of  a  jsrticulBr  character  is  not,  in  general, 
admisdbte.  Fowler  r.  £tna  Life  Ins.  Co.,  6  Coweii,  673,  675;  Anderson  v.  Long,  10 
S.  fe  B.  65;  Jeffries  v.  Hams,  3  Hawks,  105;  Battles  v.  Uudeoslager,  SI  Pa.  St.  J4S; 
Goldsmith  ».  Picard,  27  Als.  142  ;  Under  t.  Seaver,  82  Vt.  114  ;  Thayer  ».  Boyle, 
30  Ue.  475  ;  Boanlman  v.  Woodman,  47  N.  H.  120  ;  McDonald  v.  Savoj,  110  Uass. 
49;  Dudley*.  Moaner,  85  Mo.  241. 

|t.)  ExeepliMu.  —  Evidence  of  chamcter  is  admissible  in  the  following  cases:  — 
{1.)  Craitiual  Cate3.  —  \u  criminal  proceedings  the  accused  is  permitted  to  offer  evi- 
dence of  good  charuclcr.  Com.  v.  Webstar,  5  Gush.  295,  324,  325;  McDaniel  ^.  State, 
e  Sm.  &  M.  401  ;  People  v.  Uoett,  23  Hun,  60  ;  Hsrrington  v.  SUte,  16  Oh.  St.  264  ; 
Cartar  v.  Com.,  2  Va.  Cases,  169  ;  State  v.  Merrill,  2  Dev.  269;  Armor  v.  State,  S3 
Ala.  173  ;  State  v.  Ford,  3  Strobh.  517,  D  ;  Uuta  Fur's  case,  43  Cal.  137  ;  State  n. 
Dal^,  53  Vt.  442,  446.  Bat  see,  to  the  effect  that  such  evidence  is  admissible  only  in 
doubtful  easea,  Bennett  d.  State,  8  Hnmph.  1 18  ;  Long  v.  Sute,  1 1  Fla.  265.  See  also 
Schaller  v.  State.  14  Mo.  502 ;  Soula  v.  Bru^e,  67  Me.  584.  Such  erideflcs  of  good 
charactar  being  offered  by  the  accused,  the  prosecution  is  permitted  to  introdnce  similar 
evidence  of  bad  character  in  rebuttal.  The  prosecution,  however,  cannot  make  bad 
character  part  of  its  original  case ;  the  iniCiBtive  must  be  taken  by  tbe  accused. 
1  Whar.  Cr.  Uw.  \%  63fr-646 ;  3  Dane's  Ah.  c  8*.  art  1,  S  6 ;  Olive  ».  SUte,  11 
Brawn,  (Neb.)  4,  27  ;  State  t>.  CresoD,  88  Mo.  372. 

"  ReptiiatiiM  taCharader."  —  By  "  chancier"  in  this  connection  J*  meant  such  por- 
tion of  a  man's  actual  nature  uid  disposition  as  is  relevant  to  the  subject  under  in- 
restigation.  Tbe  qnestioa,  for  example,  being  whether  homicide  vas  in  self-defence, 
good  character  for  chastity  would  not  he  particularly  material ;  good  clAracter  for 
qniet  disposition  would  be.  By  an  inflexible  rule  of  law,  the  only  admissible  evidence 
of  soch  actual  nature  and  disposition  is  general  rtputation  in  l/ie  commmtil'j.  3  Ben- 
thom,  Jud.  Ev.  1»0,  162 ;  Burrill,  Circ.  Ev.,  2d  ed.,  527  ;  State  v.  Bloom,  63  Ind. 
M  ;  GandolTo  c.  State,  llOh.  St.  114  ;  Canningbam  ti.  State,  65  Ind.  377  ;  Peterson 
V.  Morgan,  116  Uisa.  350  ;  Couley  v.  Meeker,  8fi  N.  Y.  618.  Logically,  and  perhaps 
with  advantage  (conf.  Staph.  Dig.  Ev.,  note  xxv.),  the  law  might  linve  Btlmitted  other 
evidence  of  character,  e.  g  :  —  (J.)  Tt  might  have  allowed  evidence  of  the  opinion  of 
s  to  tbe  disposition  of  tbe  accused.  Or  (2.)  It  might  have  admitted  evi- 
..  .^mti^^ii.,  r...!.  .(■  — J..  J  which  would  serve  as  natural  indices  of  dispo- 
I.  proof  of  disposition  by  evidence  of  particular 
'e  facts  of  disposition  in  the  case  of  lower  ani- 
.  23.  Snch  partii^nlar  facts  of  conduct  in  a 
on,  may  be  inquired  into  on  cross-examination, 
ter  has  been  testilieil  to  on  the  direct  examina- 
246.  Themie  stated  above,  restricting  "cbsr- 
as  perhaps  been  historically  affected  by  the  fact 
I  is  the  last  remnant  of  the  process  of  compiir- 
r.  Starkie,  Ev.  •76,  n.  (A).  Rebuttal  of  char- 
not  by  particular  acts.  Com.  e.  O'Brien,  119 
111.     Aud  it  must  evidently  be  leetimony  to 
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tation  and  previous  conduct  of  a  litigant  party  or  witness  is  oftea  of 

his  reputation  before  being  charged  with  the  crime  alleged.    State  v.  Johzuoo,  Wis- 
Bton,  (N.  C.)  151;  Wroe  v.  State,  20  Oh.  St.  460. 

(2. )  Character  in  Issue.  —  If  character  be  in  issue  directlj,  or  if  the  &ct  that  a  pirty 
is  of  a  particular  character  or  reputation  be  a  fact  relevant  to  the  issae,  u  afiectiiig  the 
measure  of  damages  or  otherwise,  the  rule  excluding  character  eYidenoe  has  no  appli- 
cation. Martin  v.  Hardesty,  27  Ala.  458.  Thus,  in  an  action  for  libel  or  sknder,  tike 
character  of  the  plaintiff  is,  according  to  the  weight  of  authority,  a  fact  relevant  to  tbe 
issue.  1  Whar.  £y.  §  53;  2  Starkie,  Slander,  pp.  77-86,  88,  89-95  ;  Inman  v.  Foater, 
8  Wend.  602  ;  Townsend,  Lib.  and  SI.,  Sd  ed.,  §§  32  n.,  57  n.,  211,  387,  389,  406; 
Anderson  v.  Long,  10  S.  &  R.  55  ;  Bodwell  v.  Swan,  8  Pick.  376 ;  Proctor  a.  Hon^- 
taling,  37  Mich.  41 ;  Adams  v.  Lawson,  17  Gratt  250 ;  Sawyer  v.  Eifert,  3  Kott  k 
McC.  511 ;  HoUey  v.  Buigess,  9  Ala.  728  ;  Leonard  v.  Alien,  11  Cush.  241,  245; 
Schroyer  v.  Miller,  3  W.Va.  158.  But  see  Matthews  v,  Huntley,  9  N.  H.  146;  Stow 
V,  Converse,  8  Conn.  325 ;  Houghtaling  v.  Kilderhouse,  1  N.  T.  530,  contra.  So  in  aa 
action  for  breach  of  promise  of  marriage.  Burnett  «.  Simpkins,  24  111.  264 ;  Van 
Storch  V,  Gqffin,  77  Pa.  St.  504.  So  in  cases  of  alleged  rape,  bastardy,  or  indecait 
assault,  the  character  of  the  plaintiff  for  chastity  is  relevant  to  the  issue.  Impeach- 
ment in  such  cases  may  extend  to  particular  acts  of  misconduct.  1  GrcenL  £t.  §  H 
n. ;  Low  v.  Mitchell,  6  Shepl.  372  ;  Com.  v.  Kendall,  113  Mass.  210  ;  Conkeyf.  Peo- 
ple, 1  Abb.  Ct.  App.  Dec.  418 ;  State  v.  Jefferson,  6  Ired.  305 ;  Woods  v.  People,  56  K.Y. 
515  ;  State  v.  Reed,  89  Vt.  417  ;  State  v.  Murray,  63  N.  C.  31 ;  Camp  v.  State,  3  KeOx, 
417  ;  Sherwin  v.  People,  69  111.  55.     But  see  Proctor  v,  Houghtaling,  37  Mich.  41. 

(3.)  Character  for  Ferocity,  —  So  also  the  character  of  a  witness  for  veracity  is 
always  a  relevant  fact  (See  §  644,  n.  1,  A.  (,  (1).)  The  method,  however,  of  proT- 
ing  or  rebutting  such  character  varies  somewhat  in  different  jurisdictions.  In  c^tain 
of  the  American  States  the  practice  is  to  inquire  directly  for  the  general  reputatia*  (f 
the  witness  for  veracity.  See  1  Greenl.  £v.  §  461 ;  Adams  v.  Greenwich  Ins.  Co.,  70 
N.  Y.  166  ;  Knode  v,  WUliamson,  17  Wall.  586 ;  L.,  N.  A.,  &  C.  R.  W.  Co.  f.  Bich- 
ardson,  66  Ind.  43  ;  Craig  v.  State,  5  Oh.  St  605  ;  Quinsigamond  Bank  v.  Hobba,  U 
Gray,  250  ;  Kelly  v.  State,  61  Ala.  19  ;  People  r.  Methvin,  53  CaL  68  ;  Ford  «.  Fori, 
7  Humph.  92  ;  Wike  v.  Lightner,  11  S.  &  R.  198  ;  Armidon  «.  Hosley,  54  Yt  25 ;  Boon 
V.  Weathered,  23  Tex.  675  ;  Davis  v.  Franke,  33  Gratt  413,  425.  On  the  other  band, 
in  England,  and  in  perhaps  the  migority  of  jurisdictions  in  this  country,  the  cpms^ 
of  witnesses  as  to  the  veracity  of  the  person  to  be  impeached  is  inquired  for,  it  bong 
first  ascertained  that  the  general  reputation  of  such  person  for  veracity  is  poor.    Anon., 

1  Hill,  (S.  C.)  251,  258 ;  Hamilton  v.  People,  29  Mich.  173,  185 :  State  f.  BosveU, 

2  Dev.  (N.  C.)  209  ;  People  v,  Davis,  21  Wend.  809 ;  Lyman  v.  Philadelphia,  56  Pi 
St.  488 ;  Eason  r.  Chapman,  21  111.  35  ;  Knight  v.  House,  29  Md.  194  ;  People  «.  Ty- 
ler, 35  Cal.  553 ;  Wilson  i^.  State,  3  Wise.  798  ;  Stokes  v.  State,  18  Ga.  17 ;  U.  S-  «• 
Yansickle,  2  McLean,  U.  S.  C.  Ct  219.  But  a  witness  cannot  be  asked  to  state  from 
the  evidence  in  the  case  his  opinion  as  to  the  veracity  of  a  witness.  Beasley  «.  People, 
89  111.  571.  For  instances  in  which  a  wider  range  of  investigation  into  the  gmeral 
character  of  the  witness  (not  limiting  it  to  veracity)  has  been  allowed,  see  Anoa,  I 
Hill,  (S.  C.)  251,  258  ;  Hume  v.  Scott,  3  A.  K.  Marsh.  (Ky.)  261 ;  State  »,  Boawell^ 
2  Dev.  Law,  209;  Johnson  v.  State,  61  Ga.  305 ;  State  v,  Stallings,  2  Hayw.  {N.  C.) «». 
Lack  of  chastity  cannot  be  used  to  impeach  the  veracity  of  a  female  witneaa.  Jackson  r, 
Lewis,  13  Johns.  604  ;  Spears  v.  Forrest,  15  Yt  435  ;  Com.  v.  Churchill,  11  Mete  5S3, 
But  see  Com.  v.  Murphy,  14  Mass.  387;  Com.  v.  Moore,  3  Pick.  194;  Teese  ♦.  Hunting- 
don, 23  How.  2 ;  Smith  v.  State,  58  Miss.  867, 873.  Mere  contradiction  among  vitneaes, 
or  proof  of  contradictory  statements,  does  not  admit  evidence  of  good  character  ior  ten- 
city.  Pruitt ».  Cox,  21  Ind.  15;  Frost  v.  McCargar,  29  Barb.  617  ;  Chapman  ».  Cooler. 
12  Rich.  L.  654  ;  Yance  v.  Yance,  2  Mete.  (Ky.)  581.  See,  however.  Burrell  f.  Stale, 
18  Tez.  713 ;  Sweet  v.  Sherman,  21  Yt  23  ;  Hac^o  o.  Gooden,  13  Ala.  718,  amtra. 
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immense  weight  as  natural  or  moral  evidence,  as  tending  to  raise 
a  presumption  that  his  action  or  defence  is  well  or  ill  founded,  oi 
that  the  evidence  which  he  gives  is  true  or  false,  must  be  obvious. 
But,  on  the  other  hand,  the  exposing  every  man  who  comes  into  om 
courts  of  justice  to  have  every  action  of  his  life  publicly  scrutinized, 
would  keep  most  men  out  of  them  (c).  To  admit  character  evidence 
in  every  case,  or  to  reject  it  in  every  case,  would  be  equally  fatal  to 
justice;  and  to  draw  the  line  —  to  define  with  precision  where  it 
ought  to  be  received,  and  where  it  ought  to  be  rejected  —  is  as  embar- 
rassing a  problem  as  any  legislator  cao  be  called  upon  to  solve  (d). 

§  257.  With  respect  to  the  character  of  parties  to  a  cause,  the 
law  of  England  meets  the  difficulty,  by  taking  a  distinction  between 
cases  where  their  character  ought  to  be  supposed  to  be  in  issue,  and 
where  it  ought  not  According  to  the  general  rule,  upon  the  whole 
probably  a  just  one,  it  is  not  competent  to  give  evidence  of  the 
general  character  of  the  parties  to  forensic  proceedings,  much  less  of 
.  particular  facts  not  in  issue  in  the  cause,  with  the  view  of  raising  a 
presumption  either  favorable  to  one  party  or  disadvantageous  to  hia 
antagonist  (e).  This  principle  has  been  carried  so  far,  that,  on  a 
prosecution  for  an  infamous  ofTence,  evidence  of  an  admission  by  the 
accused,  that  he  was  addicted  to  the  commission  of  similar  offences, 
was  rejected  as  irrelevant  (/). 

§  2o8.  But  where  the  very  nature  of  the  proceedings  ia  such  as 
to  put  iu  issue  the  character  of  any  of  the  parties  to  them,  a  difTer- 
entrale  necessarily  prevails;  and  it  is  not  only  competent  to  give 
general  evidence  of  the  character  of  the  party  with  reference  to  the 
issue  raised,  but  even  to  inquire  into  particular  facts  tending  to 
establish  it(^).  Thus,  on  an  indictment  for  keeping  a  common 
bawdy-house,  or  common  gaming-house  (A),  the  prosecutor  may  give 
in  evidence  any  acts  of  the  defendant  which  support  the  general 
charge.  So,  where  the  issue  ia  whether  a  party  is  jwn  compos 
mtjUis,  proof  may  be  adduced  of  particular  acts  of  insanity  (t).  In 
r  of  the  female  for  chastity  ia 

(/)  R.  B.  Colo,  Mich.  1810,  bj  tU  the 
g«s  ;  Phitl.  &  Am.   Et.  4Ba  ;  1  PhUl. 
SOS.  lOtb  ed. 
(?)  BaU.  N.  P.  296. 
<A)  CIutI  o.  PerUm.  3  Atk.  S39. 
(>)  Id.  310. 

(k)  1  Pbill.  Et.  603,  lOth  ed.;  Bun- 
i  V.  Kmsej,  1  Camp,  UO;  Dodd  •. 
rria,  8  Cunp.  618. 
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directly  in  issue,  and  may  be  impeached  either  by  general  evidence 
of  misconduct,  or  proof  of  particular  acts  of  it  So,  a  chaige  of 
rape  (Z),  or  of  assault  with  intent  to  commit  rape  (m),  brings  the 
question  of  the  chastity  of  the  female  so  far  in  issue,  that  it  is  com- 
petent to  the  accused  to  give  general  evidence  of  her  previous  bad 
character  in  this  respect ;  or  even  to  show  that  she  has  been  crimi- 
nally connected  with  himself  (n),  though  the  authorities  are  not 
agreed  as  to  whether,  and  under  what  circumstances,  he  will  be 
allowed  to  prove  particular  acts  of  unchastity  committed  by  her  with 
other  men  (o).  And  in  an  action  for  libel,  the  carefully  considered 
case  of  Scott  v,  Sampson  {p)  shows  that,  in  mitigation  of  damages, 
evidence  of  the  plaintiff's  general  bad  character  is  admissible,  but 
that  evidence  of  rumors,  before  the  publication  of  the  libel,  that  the 
plaintiff*  had  committed  the  offences  charged  in  it,  and  evidence  that 
the  plaintiff  was  in  the  habit  of  committing  offences  of  a  like  kind, 
is  too  remote,  and  inadmissibla 

§  259.  Although,  in  criminal  prosecutions  in  general,  the  charac- 
ter of  the  accused  is  not  in  the  first  instance  put  in  issue,  still  in 
all  cases  where  the  direct  object  of  the  proceedings  is  to  punish 
the  offence,  —  such  as  indictments  for  treason,  felony,  or  misde- 
meanor (j), —  and  is  not  merely  the  recovery  of  a  penalty  (r),  it  is 
competent  to  him  to  defend  himself  by  proof  of  previous  good 
character,  refei*ence  being  had  to  the  nature  of  the  chaige  against 
him.  "  On  a  charge  of  stealing,''  it  is  said  in  a  well-known  treatise 
on  the  Law  of  Evidence  (s),  "  it  would  be  irrelevant  and  absurd  to 
inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a  charge  of  high 
treason,  it  would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings.  Such  evidence  relates  to  principles 
of  moral  conduct,  which,  however  they  might  operate  on  other  occa- 
sions, would  not  be  likely  to  operate  on  that  which  alone  is  the 
subject  of  inquir)' ;  it  would  not  afford  the  least  presumption  that 
the  prisoner  might  not  have  been  tempted  to  commit  the  crime  for 
which  he  is  tried,  and  is  therefore  totally  inapplicable  to  the  point 
in  question." 

{I)  Phill.  ft  Am.  Ey.  489  ;  1  PhiU.  Ev.  (p)  L.  R.,  8  Q.  B.  D.  491. 

605,  lOth  ed.;  R.  v.  Martin,  6  C.  &  P.  662;  *       {q)  2  Stork.  Ev.  804,  8d  ed.;  Phffl.  & 
R.  V,  Barker,  8  C.  &  P.  680.  Am.  Et.  490  ;  1  PhilL  £v.  506,  lOth  ed. 

(m)  Phill.  k  Am.  Ev.  489  ;  1  Phill.  Ev.  (r)  Phill.  k  Am.  Ev.  488 ;  1  PhilL  K?. 

606,  10th  ed.;  R.  v.  aarke,  2  Stork.  244.     602,  10th  ed.     See  also  Att-Gen.  v.  Bad- 
in)  R.  V.  Martin,  6  C.  ft  P.  662;  R.  v,     loff,  10  Exch.  84. 

Aspinall,  3  Stork.  Ev.  952,  8d  ed.  («)  Phill.  ft  Am.  Ey.  490,  491 ;  1  PhilL 

(o)  See  TayL  Evid.  §§  886  and  1296.       £▼.  606,  10th  ed. 
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§  260.  Few  subjects  are  more  liable  to  be  miaunderatood  than 
character  evidence.  On  an  indictment  for  st«aling  from  A.,  for 
instance,  proof  that  on  other  occaaiona,  wholl;  unconnected  with  the 
transaction  in  questioD,  the  accused  acted  the  part  of  an  honest,  or 
even  liberal  and  high-minded  man,  in  certain  traasactious  with  B. 
and  C,  —  even  assuming  that  it  would,  to  a  certain  extent,  render 
improbable  the  supposition  of  his  having  acted  with  felonious  dis- 
honesty towards  A-, —  is  too  remote  and  insignificant  to  be  receiv- 
able in  evidence.  The  inquiry  should  be  as  to  bis  general  character 
among  thoee  who  have  known  him,  with  a  view  of  showing  that  his 
gftneral  reputation  for  honesty  is  such  as  to  render  unlikely  the  con- 
duct imputed  to  him.  And  even  the  individual  opinion  of  a  wit- 
ness, founded  on  his  own  personal  experience  of  the  disposition  of 
the  accused  is  inadmissible  (().  Such  is  the  efiect  of  Eeg.  v.  Eowton. 
In  this  case  the  prisoner  was  indicted  for  indecent  assault.  Evi- 
dence of  good  characteT  having  been  given,  the  prosecution  contra- 
dicted it  by  the  evidence  of  a  witness,  who  stated  that  he  knew 
nothing  of  the  opinion  of  the  neighborhood,  but  that  his'  own  opin- 
ion was  that  the  character  of  the  prisoner  was  "  that  of  a  man  capa- 
ble of  the  grossest  indecency  and  the  most  flagrant  immorality."  It 
was  held,  by  eleven  judges  against  two,  that  such  evidence  was  inail- 
missible,  and  (the  jury  haviug  convicted  the  prisoner)  that  the  con- 
viction must  be  quashed  («).  "  It  frequently  occurs,  indeed,"  saya 
the  author  last  quoted,  "  that  witnesses,  after  speaking  to  the  general 
opinion  of  the  prisoner's  character,  state  their  personal  experience 
aud  opinion  of  his  honesty ;  but  when  this  statement  is  admitted, 
it  is  rather  from  favor  to  the  prisoner,  than  strictly  aa  evidence  of 
general  character"  (x). 

§261,   Whenever  it  is  allowable  to  impeach  the  character  of  a 

(1)  R.  V.  Rowtos,  81  L.  J.,  H.  C.  B7  ;  tice.  The  qneation  always  put  to  b  nitnen 
r  u,  What  ia  the  prisonei'B 
r  hODCBtf,  morality,  or  human- 
asa  tanj  be  ;  nor  U  the  witne!ii 
1  that  he  ii  to  eonfioe  hia 
the  prisoner's  reputation.  It 
lo  easy  matter  to  make  the 
1  of  witnesses  Dnderstand  the 
'  Although  the  case  only  in- 
ides  the  qnestion  of  eridrnce  of 
ter,  it  none  the  less  anthorita- 
.esit. 
Lb  Am.  Zv.  tfl  ;  1  PhiU.  £t. 
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party,  it  is  competent  to  the  other  side  to  give  evidence  to  ccmtar 
diet  the  evidence  adduced  (y).    And  although,  in  a  ciiminal  prose- 
cution, evidence  cannot  in  the  first  instance  be  given  to  show  that 
the  accused  has  borne  a  bad  character,  still,  if  be  sets  up  his  duo^ 
acter  as  an  answer  to  the  chaise  against  him,  he  puts  it  in  issue,  and 
the  prosecutor  may  encounter  his  evidence  either  by  cross-examina- 
tion or  contrary  testimony  (z).     In  R  v.  Wood  (a),  the  prisoner,  who 
was  indicted  for  a  highway  robbery,  called  a  witness,  who  deposed 
to  having  known  him  for  years,  during  which  time  he  had,  as  the 
witness  said,  borne  a  good  character.    On  cross-examination  it  was 
proposed  to  ask  the  witness  whether  he  had  not  heard  that  the  piis- 
oner  was  suspected  of  having  committed  a  robbery  which  had  taken 
place  in  the  neighborhood  some  years  befora    This  was  objected  to, 
as  raising  a  collateral  issue ;  but  Parke,  B.  overruled  the  objection, 
saying,  *'  The  question  is  not  whether  the  prisoner  was  guilty  of  diat 
robbery,  but  whether  he  was  suspected  of  having  been  implicated 
in  it    A  man's  character  is  made  up  of  a  number  of  small  drcuoh 
stances,  of  which  his  being  suspected  of  misconduct  is  one.**    The 
question  was  accordingly  put,  and  the  prisoner  convicted. 

But,  as  it  is  not  competent  for  the  accused  to  show  particolar 
acts  of  good  conduct,  the  prosecutor  cannot,  in  general,  go  into  par- 
ticular cases  of  misconduct ;  the  only  exception  to  this  rule  hsTing 
been  introduced  by  the  statute  6  &  7  Will  4,  c  111,  which  enads, 
that  if,  upon  the  trial  of  any  person  for  any  subsequent  felony,  not 
punishable  with  death,  he  shall  give  evidence  of  his  good  character, 
it  shall  be  lawful,  in  answer  thereto,  to  give  evidence  of  his  convic- 
tion for  a  previous  felony  {b).  And  it  has  been  held  that  a  ca^  i> 
equally  within  this  enactment,  whether  the  evidence  to  character 
was  given  by  witnesses  called  on  the  part  of  the  accused,  or  was 
extracted  by  cross-examination  from  witnesses  for  the  proseeo- 
tion  (c).  In  practice,  however,  we  seldom  see  evidence  adduced  to 
rebut  evidence  as  to  character ;  although  perhaps  the  interests  of 
justice  would  be  advanced,  if  this  were  done  more  frequently. 

iy)  R.  V.  Mnrphy,  19  How.  St.  Tr.  724;  c  10,  b.  9,  provided,  that  if,  opon  the  tml 

6.  N.  P.  296  ;  R.  v,  Clarke,  2  Stark.  241 ;  of  any  person  for  an  offence,  such  persm 

Bamfield  v.  Maaaey,  1  Camp.  460 ;  Dodd  should  give  evidence  of  his  good  chanet^* 

V.  Norris,  3  Camp.  519.  it  should  be  lawful  for  the  proseeiitor,  a 

(«)  R.  V,  Rowton,  84  L.  J.,  M.  C.  67 ;  answer  thereto,  to  give  evidence  of  the 

1  Leigh  &  C.  520,  supra,  overruling  R.  v.  conviction  of  such  person  for  a  ftrnati 

Burt,  5  Cox,  Cr.  Cas.  284.  offence  or  offences.     But  this  sectioa  «•< 

(a)  Kent  Sp.  Aas.  1841,  Ma  ;  and  6  repealed  by  24  Jc  25  Vict  c.  95. 
Jurist,  225.  (c)  R.  V.  Shrimptoa,  2  Den.  C.  C  Sl»; 

(6)  A  subsequent  act,  the  14  ft  15  Vict  8  Car.  4b  K.  87S. 
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S  262.  Witoesses  to  the  cbaracters  of  parties  are  io  general 
treated  with  great  indulgence,  —  perhaps  too  much.  Thus,  it  h  not 
the  practice  of  the  bar  to  cross-examine  such  witnesses,  unless  there 
is  some  specific  charge  on  which  to  found  a  cross-examination  (d), 
or  at  least  without  giving  notice  of  an  intention  to  cross^xamine 
them  if  they  are  put  in  the  box.  The  judges  also  discoui-age  the 
exercise  of  the  undoubted  right  of  prosecuting  counsel  to  reply  on 
theii  testimony  (e);  and  the  most  obvious  perjury  in  giving  false 
characters  for  honesty,  &c  is  every  day  either  overlooked,  or  dis- 
misaed  with  a  slight  reprimand.  But  surely  this  is  mercy  out  of 
placa  If  mendacity  in  this  shape  is  not  to  be  discounted,  tribu- 
nals will  naturally  be  induced,  either  to  look  on  all  character  evi- 
dence with  suspicion,  or  to  attach  little  weight  to  it  Now  there  are 
many  cases,  in  which  the  most  innocent  man  has  no  answer  to 
oppose  to  a  criminal  charge  but  his  reputation ;  and  to  deprive  this 
of  any  portion  of  the  weight  legitimately  due  to  tt  is  to  rob  the 
honest  and  upright  citizen  of  the  rightful  reward  of  his  good  con- 
duct. In  this,  as  in  many  other  instances,  the  old  legal  maxim 
holds  good,  "  Minatur  innocentes  qui  parcit  nocentibus  "  (/).  It  has 
accordingly  happened  that  judges,  knowing  from  experience  how 
little  weight  is  due  to  the  character  evidence  so  often  received,  have 
occasionally  told  juries  that  character  evidence  is  not  to  be  taken 
into  consideration  unless  a  doubt  exists  on  the  other  evidence,  —  a 
position  perfectly  true  in  the  sense  that  if,  on  the  facts,  the  jury 
believe  the  accused  guilty,  to  acquit  him  out  of  regard  for  his  good 
character  would  be  a  violation  of  their  oath ;  hut  utterly  false  and 
illegal,  if  its  meaning  be  that  character  evidence  is  not  to  be  con- 
ddered  until  the  guilt  or  innocence  of  the  accused  is  first  deter- 
mined on  the  facta  The  use  of  character  evidence  is  to  assist  the 
jury  in  estimating  the  value  of  the  evidence  brought  against  the 
accused ;  and  we  cannot  dismiss  this  subject  without  directing  atten- 
tion to  the  shrewd  observations  of  G.  J.  Holt  (17) :  "A  man  is  not 
make  him  so,  nor  is  he  pres- 

!.    A  man  may  be  reputed  an 

ir  the  next." 

/)  4  Co.  45  «.    See  kIso  Jeok.  Cent. 

'm.  61. 

g)  E  V.  Sweodim,  14  How.  6L  Ti. 
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§  263.  With  respect  to  the  character  of  witnesses.    The  credibil- 
ity of  a  witness  is  always  in  issue ;  and  accordingly  general  evidsnoe 
is  receivable,  to  show  that  the  character  which  he  bears  is  such  that 
he  is  unworthy  to  be  believed,  even  when  upon  his  oath  {h).    But, 
until  recently,  evidence  of  particular  facts,  or  particular  transac- 
tions, could  not  be  received  for  this  purpose ;  both  for  the  reasons 
already  assigned  (t),  and  also  because  such  evidence  would  raise  a 
collateral  issue,  i  e.  an  issue  foreign  to  that  which  the  tribunal  is 
sitting  to  try  (k).    The  witness  might  indeed  be  questioned  as  to 
such  facts  or  transactions ;  but  he  was  not  always  bound  to  answer; 
and  if  he  did,  the  party  questioning  was  bound  to  take  his  answer, 
and  could  not  call  evidence  to  contradict  it  (/).     But  the  law  on  this 
subject  was  modified,  as  to  civil  cases,  by  the  17  &  18  Vict  c.  125, 
8.  25,  which  enacts,  that  "  A  witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony  or  misdemeanor, 
and,  upon  being  so  questioned,  if  he  either  denies  the  fact»  or  refuses 
to  answer,  it  shall  be  lawful  for  the  opposite  party  to  prove  such  con- 
viction ;  and  a  certificate  containing  the  substance  and  efiect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  such 
ofifence,  purporting  to  be  signed  by  the  clerk  of  the  court,  or  other 
officer  having  the  custody  of  the  records  of  the  court  where  the 
ofifender  was  convicted,  or  by  the  deputy  of  such  clerk  or  officer,  &c. 
shall,  upon  proof  of  the  identity  of  the  person,  be  sufficient  evi- 
dence of  the  said  conviction,  without  proof  of  the  signature  or  offi- 
cial character  of  the  person  appearing  to  have  signed  the  same." 
And  this  provision  has  since  been  extended  to  criminal  cases,  by  the 
28  Vict  c.  18,  ss.  1  and  6. 

§  264.  In  determining  the  relevancy  of  evidence  to  the  matters 
in  dispute  in  a  cause,  it  is  of  the  utmost  importance  to  remember, 
that  the  question  is  whether  the  evidence  offered  is  relevant  to  any 
of  them ;  because  evidence  not  admissible  in  one  point  of  view,  or 
for  one  purpose,  may  be  admissible  in  some  other  point  of  view,  or 
for  some  other  purpose.  1.  Evidence  not  admissible  to  prove  some 
of  the  issues  or  matters  in  question,  may  be  admissible  to  prove 
others ;  evidence  not  admissible  in  catisa,  may  be  most  valuable  as 
evidence  extra  causam ;  and  evidence  not  receivable  either  in  proof 

(K)  R.  V.  Brown,  L.  Rep.,  1  C.  C.  70.  Ev.  237,  238,  4th  ed.;  R.  r.  Burke,  8  Cox. 

H)  §§  256,  260,  261.  Cr.  Cas.  44. 
(k)  13  How.  St.  Tr.  211 ;  16  id.  246,  (/)  Supra,  bk.  2,  pt  1,  cL  1. 

247;  82  id.  490-495;  B.  N.  P.  296;  Stark. 
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of  the  facta  in  dispute,  or  to  test  the  credit  of  witnesses,  &c.,  may  be 
importaDt  as  showing  the  amount  of  damage  sustained  by  a  plain- 
tiff, &c  2.  Evidence  not  admissible  in  the  Gist  instance  may 
become  so  by  matter  subsequent  Thus,  in  a  suit  between  A.  and 
B.,  the  acts  or  declarations  of  C.  are  prima  fade  not  evidence  against 
B.,  and  ought  to  be  rejected ;  but  if  it  be  shown  that  C.  was  the 
Iawfully-<x)DStituted  agent  of  B.,  either  generally,  or  with  respect  to 
the  special  matter  in  question,  hia  acts  or  declarationa  become  evi- 
dence against  his  principal.  So  a  litigant  party  may,  by  his  mode 
of  conducting  his  case,  render  that  evidence  for  his  adversary  which 
otherwise  would  cot  be  so.  Thus,  although  a  man's  own  verbal  or 
written  statement  cannot  be  used  as  evidence  for  him ;  yet,  if  hia 
adversary  puts  such  a  statement  in  evidence  against  him,  he  is 
entitled  to  have  the  whole  of  it  proved ;  and  the  jury  may  estimate 
the  probability  of  any  part,  of  it  which  makes  in  his  favor.  3.  Evi- 
dence may  be  admissible  to  prove  a  subaltemate  principal  fact, 
which  might  not  be  admissible  to  prove  the  immediate  fact  in  issue. 
This  is  of  course  subject  to  the  rule  requiiing  the  best  evidence ;  for 
the  connection  between  the  subaltemate  principal  fact  and  the  ulti- 
mate evidentiary  fact  must  be  as  open,  visible,  and  unconjectural  in 
its  nature,  as  that  between  the  subaltemate  principal  fact  and  the 
fact  directly  in  issue.  In  all  cases,  es  has  been  well  observed,  the 
ultimate  presumption  must  be  connected  either  mediately  or  imme- 
diately with  facts  established  by  proof  (m). 
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§  265.  The  burden  of  proof,^  or  omts  probandi,  is  govenied  by 
certain  rules,  having  their  foundation  in  principles  of  natural  reason, 
to  which  an  artificial  weight  is  superadded  by  the  reason  and  poliqr 


^  Burden  of  Proof.  —  Like  the  Latin  original — onus  ffrobandi — the  En^^iah  phnM 
"burden  of  proof"  fails  often  to  convey  a  clear  and  precise  meaning,  for  the  Toy  good 
reason  that,  apparently,  the  term  is  in  many  instances  interchangeably  employed  in  two 
entirely  distinct  though  easily  confusable  senses.  The  fact  that  in  the  migority  of  etsei 
this  is  done  quite  unconsciously,  does  not  in  any  way  lessen  the  confusion  whick  too 
often  necessarily  arises  when  the  attempt  is  made  to  transfer  terms  snd  ressoDio^ 
entirely  applicable  to  the  phrase  in  one  of  its  senses,  to  its  entirely  different  use  is 
another  sense.  As  commonly  used  (and  few  phrases  are  used  more  often),  "bordenof 
proof"  means,  —  (a.)  The  burden  of  establishing  a  ease,  whether  by  a  preponderuoeof 
the  evidence,  or  beyond  a  reasonable  doubt;  and  (6. )  The  duty  or  necessity  of  M<r»- 
dueing  emdeneCy  either  to  establish  such  a  case,  or  to  meet  an  adverse  amoimt  of  evi- 
dence sufficient  to  constitute  a  prima  fade  case. 

(a.)  Burden  of  Establishing,  —  Burden  of  proof  in  the  sense  of  burden  of  esUUisl)* 
ing  remains  unchangingly  throughout  the  entire  case  exactly  where  the  plesdiog' 
originally  place  it  It  never  shifts,  under  any  circumstances  whatever.  The  ptftr. 
whether  plaintiff  or  defendant,  who  substantially  asserts  the  affirmative  of  the  isne,  1»> 
this  burden  of  proof.  It  is  on  him  at  the  beginning  of  the  case;  it  oontionas  od  Iid 
throughout  the  case;  and  when  the  evidence,  by  whomever  introduced,  is  all  in*  if  ^ 
has  not,  by  the  preponderance  of  evidence  required  by  law,  established  his  positioB  or 
claim,  the  decision  of  the  tribunal  must  be  adverse  to  such  pleader.  1  GreeoL  Er. 
§§  74-81  (c);  1  Whar.  Ev.  §§  363-871  ;  Blanchard  v.  Young,  11  Cush.  841,  845;  M^ 
Clure  r.  Pursell,  6  Ind.  330;  Seavy  v.  Dearborn,  19  N.  H.  851;  Wilder  e.  Cowl«s,lW 
Mass.  487;  Southworth  v.  Hoag,  42  111.  446;  Heineraann  ».  Heard,  62  N.  Y.  448. 455: 
Gizler  e.  Witzel,  82  111.  822  ;  Oaks  v.  Harrison,  24  Iowa,  179  ;  Pusey  e.  Wi#t,  SI 
Pa.  St.  387,  894. 

(1.)  Negative  Allegations.  — It  is  immaterial  that  the  affirmative  of  the  vsb»  ^ 
volves  proof  of  negative  allegations.  Conf.  U.  S.  e.  Haywood,  2  GalL  485,  498;  H^t- 
weU  e.  Boot,  19  Johns.  845;  King  v,  Golvin,  11  B.  I.  582;  Ames  «.  Snider,  69  Dl  ^^\ 
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of  the  law  (a) ;  and  in  order  to  form  clear  notions  on  this  subject 

(a)  latrod.  pt.  S,  j  42. 

Smith  •.  Zent,  ES  Ind.  StI2;  Com.  v.  Locke,  Hi  Mus.  288;  Canjen  v.  SUt«,  GO  G*. 
103;  Strickler  v.  Burkholder,  47  F4.  SL  tie;  Ken  v.  Frwoion,  33  Hiaa.  2S2. 

(2.)  Oimtniil  Cata.  —  The  rule  ia  the  Bame  in  criminal  cue*.  The  burden  through- 
oat  the  trial  is  on  the  goTernment  to  establish  the  affirmutire  of  the  isaue,  to  wit,  that 
the  defendant  ii  guilt;  u  charged.  It,  on  the  whole  OTideuce,  b;  wbicboTer  aide  iotro- 
dnced,  the  jury  have  a  rea«onabla  doubt  of  such  guilt,  the  burden  on  the  goTemment 
has  Dot  been  discharged.  Shafer  v.  State,  7  Tei.  Ct  A]>p.  230,  242.  For  on  able 
ezpoeitioQ  of  the  true  theory  on  this  difficult  subject,  see  Com.  e.  McKie,  1  Gray,  SI, 
per  Bigelow,  J. ;  see  also  Com.  e.  Eddy,  7  Gray,  fi83 ;  State  v.  Jonas,  50  S.  U.  370; 
Peoples.  Garbult,  17  Mich.  9;  State  v.  Cranford,  II  Eaus.  32;  Fife  v.  Com.,  SB  Fa. 
St.  429,  439  ;  1  Oreenl.  Er.  §{  34,  35  ;  Jones  v.  State,  Reporter,  Jan.  S,  1883,  p.  27. 
Canira,  People  «.  Schryrer,  42  N.  Y.  1. 

(3.  J  Procetdingi  Mil  by  Ou  Comvum  Lam.  —  When  there  are  no  pleadings  stiietlf 
to  called,  this  burden  of  establishing  a  cose  rests  on  bim  who  claims  the  active  iater- 
Tenlton  of  lav  in  his  behalf.  Thus,  sn  executor  has  throughout  the  burden  of  establish- 
ing the  Tsliditj  of  a  will  alTcitd  for  probate.  Crovninsbield  e.  Crowninahield,  2  Gray, 
G34,  KS;  ComslMk  v.  Hadlyme,  8  Conn.  ZG4;  Ware  v.  Ware,  8  GreenL  42. 

it.)  Burden  of  Evidena,  — Burden  of  proof  in  the  sense  of  "the  burden  of  iotro- 
dncing  evidence,"  is  annlogous  to  the  phrase  in  its  (a)  sense,  but  auslogons  only.  Jt 
reata,  not,  as  before,  on  the  one  party  designated  by  the  pleadings,  but  on  the  party, 
whether  plaintiff  or  defendant,  against  whom  the  tribanol,  at  the  time  when  the  (Ques- 
tion is  to  be  determined,  would  give  its  judgment,  no  further  eeideitee  being  introdueed. 
Before  erideDce  is  gone  into,  it  rests  on  the  party  who  has  the  affirmative  of  the  issue. 
After  evidence  is  gone  into,  as  the  tribanal  will  only  give  its  judgment  in  favor  of  a 
jirata  facie  case,  the  baidcn  of  iotrodacing  evidence  is  always  on  tiie  party  who  has  to 
meet  such  prima  foci*  case.  Com.  «.  Cboate,  106  Mass.  4G1 ;  Veiths  c.  Hegge,  8 
Iowa,  1S3;  Burton  «.  Blin,  23  Vt.  151;  Heinemann  «.  Heard,  02  N.  Y.  4GG;  Fut- 
Irrtoti  V.  Bank,  1  Fetan,  604,  007;  Kendell  v.  Brownson,  47  N.  H.  18S  ;  BriceUnd 
«.  Com..  74  Pa.  St.  463  ;  Davidson  «.  Nicholson,  SB  Ind.  411  ;  Reeve  v.  Ins.  Co.,  39 
Wise.  520  ;  Karst  v.  R.  B.,  23  Minn.  401  ;  Ketchem  e.  Eipreaa  Co.,  52  Mo.  3B0  ; 
Uatefaina  v.  Hvnilton,  34  Tei.  290  ;  Lehman  Bros.  «.  McQueen,  65  Ala.  S7D. 

(1.)   Tki*  Burdeii  MkiJU.  —  The  "burden  of  proof"  in  the  {b)  sense  of  "burden  of 
■vidence,"  nay  ahifl  constantly,  as  evidence  is  introduced  by  one  side  or  the  other, 
—  as  one  scale  or  the  other  preponderates  over  tta  fellow.     To  carry  out  the  same  meta- 
phor :   so  ofl^n  and  so  long  as  the  scale  contoining  an  advene  amount  of  evidence  pre- 
ponderalea  to  a  certain  extent  by  reason  of  evidence  addnced  in  that  behalf,  the  doty  or 
Decesdty  redits  on  ■  party  to  introduce  oppoung  evidence  which  shall  restore  the  equi- 
poise, or  if  posdble  strike  a  new  balance.   This  necessity  or  duty  may,  and  usually  does, 
alternate  constantly  between  the  parties.     This  is  the  "burden  of  evidence, "  — harden 
of  proof  in  its  (b)  sense.     But  when  the  entire  evidence  in  in,  it  ii  legally  necessary  to 
conviction  or  other  aOrmatire  acUon  by  the  tribanal,  that  the  final  balance  should  be 
oiu  way,  that  *  certain  one  of  the  scales  ehonld  eventually  preponderate,  and  ptepon- 
lity  has  not  at  any  time  shifted,  but  has  remained 
me  of  the  parties  alone,  to  wit,  on  him  who  had 
the  "burden  of  establishiiis,"  —  bnrden  of  proof 
wninshield,  2  Gray,  G24,  629.   Conf  1  Whar.  Ev. 
inother  form,  the  jwrty  whose  case  requirea  proof 
of  introducing  evidence  to  prove  that  fact.    State 
tfoore,  a  Wall.  2^0.  315;  FrocL  v.  R.  R.,  3B  Md. 
If,  however,  such  pmof  lies  particularly  in  the 
B  been  held  that  the  latter  has  the  burden  of  dis- 
nard,  41  M.  H.  256;  Wheat  v.  SUte,  6  Mo.  4GGi 
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the  best  course  will  be  to  consider  it^  firsts  in  the  abstract,  and  after- 
wards as  connected  with  jurisprudence. 

§  266.  Every  controversy  ultimately  resolves  itself  into  this,  that 
certain  facts  or  propositions  are  asserted  by  one  of  the  disputant 
parties,  which  are  denied,  or  at  least  not  admitted,  by  the  other. 
Now,  where  there  are  no  antecedent  grounds  for  supposing  that 
what  is  asserted  by  the  one  party  is  more  probable  than  what  is 
denied  by  the  other,  and  the  means  of  proof  are  equally  accessible 
to  both,  the  party  who  asserts  the  fact  or  proposition  must  prove 
his  assertion, —  the  burden  of  proof,  or  onus  probandi,  lies  upon  him ; 
and  the  party  who  denies  that  fact  or  proposition  need  not  give  any 
reason  or  evidence  to  show  the  contrary,  until  his  adversary  has  at 
least  laid  some  probable  grounds  for  the  belief  of  it  The  reason 
for  this  is  clear.  On  all  matters  which  are  not  the  subject  either 
of  intuitive  or  sensitive  knowledge,  which  are  either  not  susceptible 
of  demonstration,  or  are  not  demonstrated,  and  which  are  not  ren- 

Bolomon  v.  Dreschler,  4  Minn.  278;  Welsh  v.  State,  11  Tex.  S6S  ;  Gnat  West.  R.  B. 
Co.  V.  Bacon,  80  111.  847;  Ford  v,  Simmons,  13  La.  An.  897. 

(2.)  Fresumptions,  —  It  is  in  this  connection,  perhaps  more  strongly  than  in  any 
other,  that  the  force  of  a  so-called  '*  presumption  of  law  "  becomes  evident.  It  is  usnal 
to  say  that  a  presamption  of  law  "shifts  the  burden  of  proof."  See  §  273,  infra. 
This  is  true,  —  correctly  understood.  It  shifts  the  *'  burden  of  evidence-,"  —  the  burden 
of  going  forward  with  new  evidentiary  matter.  This  very  confusing  subject  may  per- 
haps be  stated  thus.  Presumptions  of  fact  are  of  varying  weight, — their  value  in 
evidence  is  indeterminate.  Certain  of  these  presumptions  of  fact,  however,  the  law, 
for  purposes  of  its  own,  sometimes  arbitrarily,  and  sometimes  logically,  asntnuM  ac- 
curate in  the  absence  of  rebutting  evidence.  As  to  the  point  covered  by  such  presump- 
tion, the  law  assumes  that  a  prima  facie  case  has  been  made  out.  It  is  the  duty  of  the 
judge  so  to  rule  and  so  to  chai^  the  jury.  Now,  as  has  been  said,  the  burden  of  intro- 
ducing evidence  is  on  him  who  has  to  meet  a  prima  fade  case.  The  establishment, 
therefore,  by  the  one  party,  in  discharge  of  this  onuSf  of  a  legal  presumption,  casts  on 
the  other  the  burden  of  disproving  it;  in  other  words,  it  shifts  the  burden  of  evidence. 
When  conflicting  evidence  on  the  point  covered  by  the  presumption  of  law  is  actually 
gone  into,  the  presumption  of  law  is  fundus  officio—  as  a  presumption  of  law.  The 
presumption  of  fact  upon  which  such  legal  presumption  was  founded,  is  to  be  weighed 
by  the  tribunal  with  the  other  evidence  in  the  case.  See  Bliss  v,  Brainard,  41  N.  H. 
266;  Wheat  «.  State,  6  Mo,  466;  State  v.  Arnold,  18  Ired.  Law,  184;  Wilcox,  Gibbs, 
k  Co.  V.  Hendereon,  64  Ala.  685;  Walker  v.  Detroit  Transit  By.  Co.,  47  Mich.  838. 
(Conf.  §  296.  n.  1,  A.  (6).  infra.) 

(3.)  Bight  to  Open  and  C7/o«.  —  The  right  to  begin  and  dose  the  case  is  not,  perhapa, 
strictly  speaking,  involved  in  the  question  of  the  burden  of  proof.  It  is  rather  a  mle 
of  practice.  Thus,  in  Massachusetts,  the  plaintiff  always  b^ns  and  closes.  In  the 
roajority  of  cases,  however,  it  follows  the  "  burden  of  establishing."  1  Greenl.  Ev. 
§§  74-76;  Jones  r.  Kennedy,  11  Pick.  124, 182;  Paige  «.  Osgood,  2  Gray,  260;  Scott «. 
Hull,  8  Conn.  296;  Norris  v,  Ins.  Co.,  8  Yeates,  84;  Gaul  v.  Fleming,  10  Ind.  258- 
But  see  Seavy  v.  Dearborn.  19  N.  H.  861.  C^nf.  §  687,  infra.  For  some  conslden- 
tion  of  which  party  has  the  burden  of  proof  in  particular  iamies,  see  1  Whar.  St. 
§§  868-870. 
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dered  probsble  by  experience  or  re&aon,  the  mind  suspenda  its  assent 
until  proof  is  adduced ;  and  where  effective  proofs  are  in  tlie  power 
of  a  party  who  refuses  or  neglects  to  produce  them,  that  naturally 
raises  a  presumption  that  those  proofs,  if  produced,  would  make 
against  him.  It  is  obvious  that,  in  a  complicated  controversy,  the 
barden  of  proving  some  of  the  matters  in  dispute  may  rest  on  one 
of  the  parties,  while  the  burden  of  proving  the  rest  may  be  on  his 
adversary. 

§  267.  One  of  the  causes,  as  was  shown  in  the  Introduction  to 
this  work,  which  renders  artificial  rules  of  evidence  indispensable 
to  manicipal  law,  is  the  necessity  for  speedy  action  in  tribunals  (b). 
In  order  to  do  complete  justice,  tribunals  must  be  supplied  by  law 
with  rules  which  shall  enable  them  to  dispose,  one  way  or  the  other, 
of  all  questions  which  come  before  them,  whatever  the  nature  of  the 
inquiry,  or  however  difficult,  or  even  impossible,  it  may  be  to  get 
at  the  real  truth.  And  as  the  law  takes  Nature  for  its  model,  and 
works  on  her  basis  as  far  as  possible,  the  best  mode  of  effecting  this 
object  is,  to  attach  an  artificial  weight  to  the  natural  rules  by  which 
the  bnnlen  of  proof  is  governed,  and  to  enforce  its  order  more  strictly 
than  is  observed  in  other  controversies.  And  therefore  the  man  who 
briugs  another  before  a  judicial  tribunal  must  rely  on  the  strength 
of  his  own  right  and  the  clearness  of  bis  own  proof,  and  not  on  the 
want  of  right  or  the  weakness  of  proof  in  his  adversary  (c).  Hence 
the  great  principle  which  has  been  variously  expressed  by  the  max- 
ims, "  Acton  incumbit  onus  probandi  "  (d) ;  "  Actori  incumbit  pi-o- 
batio"(e) ;  "Actore  non  prohante,  reus  absolvitur  "  (/) ;  "  Semper  ne- 
cessitas  probandi  incumbit  illi  qui  agit "  (p) ;  "  Actore  non  prohante, 
qui  convenitur,  etsi  nihQ  ipse  pnestat,  obtinebit "  (k) ;  "  Deficiente 
probatione  remanet  reus  ut  erat  antequam  conveniretur  "  (i),  &o. 
The  plaintiff  is  bound  in  the  first  instance  to  show  at  least  a  prima 
facie  case,  and  if  he  leaves  it  imperfect  the  court  will  not  assist  him : 

■  i*-i: >  — j:i: : l.-j_  ■■  ^^j .  ,.  Pq^Jq^  est  Conditio  d&- 

jum,  potius  quam  secundum 
bscuris  minimum  est  sequen- 

I  Inat.  lib.  2,  tit.  20,  ;  i;  Dig.  lib. 

t.  S,  L  21. 

I  Cod.  lib.  2,  tit  1, 1.  i. 

Gibei%  Corp.  Jar.  Cannn.  Prole- 
Pan  Port.  tit.  7,  ixp.  2,  S  II,  No.7. 
I  i  Itut.  ISO. 

Cowp.  34S;  8  Wheat  \tS. 
)  Hainao.  ad  Pand.  pan  4,  j  141. 
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dum  "  (n),  Ac.  Thus  where,  in  an  action  for  goods  sold  and  deliv- 
ered by  a  liquor  merchant^  the  only  evidence  was  that  several  bottles 
of  liquor,  of  what  kind  did  not  appear,  were  delivered  at  the  de- 
fendant's house ;  Lord  Ellenborough  directed  the  jury  to  presume 
that  they  were  filled  with  the  cheapest  liquor  in  which  the  plaintiff 
dealt  (p).  So  where,  in  an  action  for  money  lent,  it  app^ired  in 
evidence  that,  the  defendant  having  asked  the  plaintiff  for  some 
money,  the  plaintiff  delivered  to  him  a  bank-note,  the  amount  of 
which  could  not  be  proved ;  it  was  held  by  the  Court  of  Exchequer 
that  the  jury  were  rightly  directed  to  presume  it  to  have  been  for 
the  note  of  lowest  amount  in  circulation  (p).  When,  however,  the 
defendant,  or  either  litigant  party,  instead  of  denying  what  is  alleged 
against  him,  relies  on  some  new  matter  which,  if  true,  is  an  answer 
to  it,  the  burden  of  proof  changes  sides ;  and  he  in  his  turn  is  bound 
to  show  a  prima  fade  case  at  least,  and  if  he  leaves  it  imperfect 
the  court  will  not  assist  him:  "Agere  is  videtur,  qui  exceptione 
utitur:  nam  reus  in  exceptione  actor  e8t"(5');  "Reus  excipiendo 
fit  actor "  (r) ;  "  In  genere  quicunque  aliquid  dicit,  sive  actor  sive 
reus,  necesse  est  ut  probet  '*  (a).  It  is  in  this  sense  that  the  maxim, 
"  Semper  praesumitur  pro  negante  "  (Q,  and  the  expression  that  the 
law  presumes  against  the  plaintiff's  demand  (ti),  are  to  be  under- 
stood. And  although  the  burden  of  proof  must,  in  the  first  instance, 
be  determined  by  the  issues  as  they  appear  on  the  pleadings,  or 
whatever  according  to  the  practice  of  the  court  and  nature  of  the 
case  is  analogous  to  pleadings,  it  may,  and  frequently  does,  shift  in 
the  course  of  a  trial  On  an  indictment  for  libel,  for  example,  to 
which  the  defendant  pleads  simply  not  guilty,  the  burden  of  proof 
would  lie,  in  the  first  instance,  on  the  prosecutor.  But  on  proof 
that  the  document,  the  subject  of  the  indictment,  contained  matter 
libellous  per  se,  and  was  published  by  the  defendant's  showing  it 
to  A.  B.,  the  law  would  presume  the  publication  malicious,  and  cast 
on  the  defendant  the  onus  of  rebutting  that  presumption.  And  if 
he  were  to  prove  in  his  defence,  that  it  was  shown  to  A.  B.  under 
such  circumstances  as  to  render  it,  prima  fa^cie,  a  confidential  com- 
munication, the  burden  of  proof  would  again  change  sides,  and  it 
would  lie  on  the  prosecutor  to  prove  malice  in  fact 

(n)  Sext.  Decretal,  lib.  5,  tit.  12;  De  820.    See  also  Derotiis,  Inst  OanoD.  HK 

Reg.  Jur.  Reg.  81.  8,  tit  9,  §  2. 

(o)  Clnnnes  «.  Pezzey,  1  Gamp.  8.  (5)  Matthaeus  de  Prob.  c  8,  n.  i. 

0?)  Lawton  v.  Sweeney,  8  Jur.  964.  it)  10  CI.  &  F.  584. 

(?)  Dig.  Ub.  44,  tit.  1, 1.  1.  (u)  Clunnes  v.  Pezzey,  1  Camp.  & 

(r)  Bonnier,  Traits  dea  Preayes,  §§  162, 
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S  268.  In  Older  to  determine  on  which  of  two  litigant  parties  the 
burden  of  proof  lies,  the  following  test  waa  suggested  by  Alder- 
son,  E,  in  Amoa  v.  Hughes  (x),  in  1835,  viz. :  "  Which  party  would 
be  successful  if  no  evidence  at  all  were  given  ? "  This  test  was 
applied  by  the  learned  Baron  in  subsequent  cases  (y) ;  and  it  has 
been  adopted  by  other  judges  at  nisi  prius  (z),  and  frequently  recog- 
nized by  higher  tribunals  (a).  As,  however,  the  question  of  the 
burden  of  proof  may  present  itself  at  any  moment  during  a  trial, 
the  test  ought  in  strict  accuracy  to  be  expressed  thus,  viz. :  "  Which 
party  would  be  successful,  if  no  evidence  at  all,  or  no  more  evidence, 
83  the  case  may  be,  were  given  ?"(&):  and  this  of  course  depends  on 
the  principles  regulating  the  burden  of  proo£  These  we  now  pro- 
ceed to  examine  more  closely ;  first  observing,  however,  that  in 
many  cases  the  burden  of  proof  is  cast  by  statute  on  particular 
parties  (c). 

§  269.  1.  The  general  mie  is,  that  the  burden  of  proof  lies  on 
the  party  who  asserts  the  affirmative  of  the  issue,  or  question  in 
dispute,  —  according  to  the  maxim,  "  £i  incumbit  probatio,  qni  dicit ; 
non  qui  negat"  (d) ;  a  rule  to  which  the  common  sense  of  mankind 
at  once  assents ;  and  which,  however  occasionally  violated  in  prac- 
tice, has  ever  been  recognized  in  jurisprudence  («). 

§  270.  Much  misconception  and  embarrassment  have  been  intro- 
duced into  this  subject,  by  some  unfortunate  language  in  which  the 
above  principle  has  been  enunciated.  "  Per  renim  naturam,"  says 
the  text  of  the  Roman  law, "  factum  negantis  probatio  nulla  sit "  (/) ; 
and  our  old  lawyers  lay  down  broadly,  "  It  is  a  maxim  in  law  that 

(c)  1   Uoo.   A  B.  464.     See  Rlao  the     Ta;I.  Ev.  |  34G  et  mq.;  bIbo  17  &  18  Tict 

oUemtiona  of  tha  same  judjte  in  Huck-     c.  104,  s.  169;  23  &  24  Vict,  c  22,  >.  30; 

nun  B.  Feraie,  8  H.  4  W.  606,  and  Mills     24  &  25  Vict.  c.  98,  se.  9,  10,  11,  18,  17; 

D.  BuUr,  1  id.  125.  and  c.  99,  sa  B,  7,  S,  ke. 

(y)  Belcher  «.  M'Intosh,  3  C.  &  P.  720;  (tf)    Dig.  lik  22,  tit.  B.  1.  2;  1  StaA. 

Bidgiraf  v.   Ewbank,  2  Moo.  A,  K.   217;     Ev.  418,  3d  tA.;  538,  4th  ed.;  Fhill.  A 

Geaeb  ■:  Ingall,  14  M.  ft  W.  100.  Am.  Et.  827. 

)  Voet  ad  Pand.  lib.  22,  Ht  3,  N. 
'inuius,  Jurisp.  Contract,  Ub,  4,  c 
>oniBt,  Lois  Civilrs,  part  1,  lir.  3, 
,  «Mt.  1,  S5  e  and  7;  Bonnier,  Trait£ 
■reuTca.  {  29;  Co.  Litt.  8  b;  2  Inst. 
Gilb.  Ev.  145,  4th  eA.;  Stark.  Ev. 
187,  4lh  ad.  See  aome  other  old 
dtiM,   ntpra,   bk.    1,  pt.  2,  %  111, 

)  Cod.  lib.  4,  tit  19,  L  28. 
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witnesses  cannot  testify  a  negative,  but  an  affirmative  ^  {g).    From 
these  and  similar  expressions  it  has  been  rashly  inferred,  and  is 
frequently  asserted,  that  ''a  negative  is  incapable  of  proof,"— > a 
position  wholly  indefensible  if  understood  in  an  unqualified  seose. 
Season  and  the  context  of  the  passage  in  the  Code  alike  show,  that 
by  the  phrase  "  per  rerum  naturam,"  &c.,  nothing  more  was  meant 
than  to  express  the  undoubted  truth,  that,  in  the  ordinary  course  of 
things,  the  burden  of  proof  is  not  to  be  cast  on  the  party  who 
merely  denies  an  assertion.    The  ground  on  which  this  rests  has 
been  already  explained  {h) ;  and  another  grave  objection  to  requir- 
ing prqof  of  a  simple  negative  is  its  iridefiniteness.    **  Words^"  says 
L.  C.  B.  Gilbert  (z),  "  are  but  the  expressions  of  facts ;  and  therefore 
when  nothing  is  said  to  be  done,  nothing  can  be  said  to  be  proved." 
*'  Negativa  nihil  implicat "  (k)  ;  *'  Negativa  nihil  ponunt "  (/)•    A 
person  asserts  that  a  cei-tain  event  took  place,  not  saying  when, 
where,  or  under  what  circumstances ;  how  am  I  to  disprove  that, 
and  convince  others  that  at  no  time,  at  no  place,  and  under  no  cir- 
cumstances, has  such  a  thing  occurred  ?    "  Indefinitum  sequipollet 
universali ''  (m).    The  utmost  that  could  possibly  be  done  in  most 
instances  would  be,  to  show  the  improbability  of  the  supposed  event ; 
and  even  this  would  usually  require  an  enormous  mass  of  presump- 
tive evidenca    Hence  the  well-known  rule,  tliat  affirmative  evidence 
is  in  general  better  than  negative  evidence  (n).    But  when  the  na- 
tive ceases  to  be  a  simple  one,  —  when  it  is  qualified  by  time,  place, 
or  circumstance,  —  much  of  this  objection  is  removed ;  and  proof  of 
a  negative  may  very  reasonably  be  required,  when  the  qualifying 
circumstances  are  the  direct  matter  in  issue,  or  the  affirmative  is 
either  probable  in  itself,  or  supported  by  a  presumption,  or  peculiar 
means  of  proof  are  in  the  hands  of  the  party  asserting  the  negative. 
§  271.   But  here  two  things  must  be  particularly  attended  to: 
first,  not  to  confound   negative   averments,  or  allegations  in  the 
negative,  with  traverses  of  affirmative  allegations  (p) ;  and,  secondly, 
to  remember  that  the  affirmative  and  negative  of  the  issue  mean  the 
affirmative  and  negative  of  the  issue  in  substance,  and  not  merely  its 

{g)  Co.  Litt.  6  b;  2  Inst.  662.    See  also         (»)  8  Mod.  81 ;  2  Curt  Eccl.  Be|k.  4^4; 

4  Inst.  279,  and  F.  N.  B.  107.  Wills,  Circ.  Ey.  22i,  8d  ed.;  Stirk.  It. 

(h)  Supra,  §  268.  867,  4tli  ed. 

(t)  Gilb.  Ey.  145,  4th  ed.  (o)  Berty  v.   Dormer,   12   Mod.  6% 

(k)  30  Afls.  pi.  5;  Long.  Quint  22  A.  Harvey  «.  Towers,  15  Jurist,  544, 545.  per 

(/)  18  Edw.  III.  44  B.  pL  50.  Alderson,  B. 

(m)  1  Vent  368.      See  also  Branch, 
Max.  "  Propoeitio  indefinita,"  &c. 
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afRrmative  and  Degative  in  /orm{p).  With  respect  to  the  former: 
if  a  party  asserts  affirmatively,  and  it  therein  becomes  necessary  to 
his  case  to  prove  that  a  certain  state  of  facta  does  not  exist,  or  that 
a  particular  thing  is  insufficient  for  a  particular  purpose,  and  such 
tike,  —  tliese,  although  they  resemble  n^atives,  are  not  negatives  in 
reality, — they  are,  in  truth,  positive  averments,  and  the  party  who 
makes  them  is  bound  to  prove  them.  Thus,  in  an  issue  out  of  Chan- 
cery, directed  to  inquire  whether  certain  land  assigned  for  the  pay- 
ment of  a  legacy  was  deficient  in  value,  where  issue  was  joined  upon 
the  deficiency,  the  one  party  alleging  that  it  was  deficient,  and  the 
other  that  it  was  not ;  it  was  held  by  the  court  (Holt,  C.  J.  presid- 
ing), that  though  the  averring  that  it  was  deficient  is  such  an  affirm- 
ative as  implies  a  negative,  yet  it  is  such  an  affirmative  as  turns 
the  proof  on  those  that  plead  it ;  if  be  bad  joined  the  issue  that  the 
land  was  not  of  value,  an4  the  other  had  averred  that  it  was,  the 
proof  then  had  lain  on  the  other  side  (q).  So,  in  an  action  of  cov- 
enant gainst  a  lessee,  where  the  breach  is,  in  the  langu^e  of  the 
covenant,  that  the  defendant  did  not  leave  the  premises  in  repair  at 
the  end  of  the  term,  the  proof  of  the  breach  lies  on  the  plaintiR'  (r). 

§  272.  Again,  as  already  mentioned,  the  incumbency  of  preof  is 

determined  by  the  affirmative  in  guh^aiue,  not  the  affirmative  in 

/oTtn  (»).    "  Quis  sit  affirmana,  vel  negana  non  tam  ex  verborum 

figura,  quam  eorum  sententia  reique  natura  colligitur "  {t).    Amoa 

V.   Hughes  (m)  and  Soward  v.  Leggatt  (a:)  well  illustrate  this.     In 

Amos  V.  Hughes  (w),  which  was  an  action  of  assumpsit  on  a  contract 

to  emboss  calico  in  a  workmanlike  manner,  the  breach  was,  that  the 

defendant  did  not  emboss  the  calico  in  a  workmanlike  manner,  but, 

n  a  bad  and  unworkmanlike  manner ; 

ed  that  he  did  emboss  the  calico  in  a 

:h  issue  was  joined.    Alderson,  B.  said 

re  not  to  be  decided  by  simply  ascer- 

native  in  point  of  form  lay ;  that,  aup- 

m  either  aide,  the  defendant  would  be 

Le^ttt,  id.  613;  Jefferies  o.  Clue,  2  H. 
ft  W.  43,  4S,  per  Alderaon,  B. 
V.  {I]  HuberuB,     PodtioneB    Juris,    «eo. 

B.     Pand.  Ub.  22,  tit.  3,  N,  10.     So,  ad  id. 
^     SlrnTiiu.  Sjntag.  Jar.  Cir.   Eieruit.  28, 
SVl.,aiid7iiutiiu,  Jnrisp.  Contract.  Ub.  t, 
U;     wp.  24. 

17;         (u)  1  Hoo.  k  B.  tU. 
I  •.         (a)  7  C.  ft  P.  618. 
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entitled  to  the  verdict^  for  it  was  not  to  be  assumed  that  the  work 
was  badly  executed ;  and  consequently  that  the  onus  probandi  lay 
on  the  plaintiff.  In  Soward  v.  Leggatt  (x),  which  was  an  action  of 
covenant  on  a  demise,  whereby  the  defendant  covenanted  to  repair 
and  paint  a  house,  the  plaintiff  alleged  as  breaches,  that  the  defend- 
ant did  not  repair  or  paint  the  house,  and  the  defendant  pleaded 
that  he  did.  On  these  pleadings  each  party  claimed  the  right  to 
begin,  —  contending  that  the  burden  of  proof  lay  on  him;  and  Lord 
Abinger,  C.  B.  said,  "  Looking  at  these  things  according  to  common 
sense,  we  should  consider  what  is  the  substantive  fact  to  be  made 
out,  and  on  whom  it  lies  to  make  it  out  It  is  not  so  much  the  form 
of  the  issue  which  ought  to  be  considered,  as  the  substance  and 
effect  of  it  In  many  cases,  a  party,  by  a  little  difference  in  the 
drawing  of  his  pleadings,  might  make  it  either  affirmative  or  nega- 
tive, as  he  pleased.  I  shall  endeavor,  by  my  own  view,  to  arrive  at 
the  substance  of  the  issue."  And  he  held  that  the  plaintiff  had  the 
right  to  begin,  as  the  burden  of  proof  lay  on  him. 

§  273.  2.  The  burden  of  proof  is  shifted  by  those  presumptions 
of  law  which  are  rebuttable ;  by  presumptions  of  fact  of  the  stronger 
kind ;  and  by  every  species  of  evidence  strong  enough  to  establish  a 
prima  facte  case  against  a  paity.  When  a  presumption  is  in  favor 
of  the  party  who  asserts  the  negative,  it  only  affords  an  additional 
reason  for  casting  the  burden  of  proof  on  his  adversary ;  it  is  when 
jk  presumption  is  in  favor  of  the  party  who  asserts  the  affirmative 
that  its  effect  becomes  visible,  as  the  opposite  Bide  is  then  bound  to 
prove  his  negativa  The  subject  of  presumptions  in  general  will  be 
treated  in  the  Second  Part  of  the  present  Book  (y). 

§  274  3.  There  is  a  third  circumstance  which  may  affect  the 
burden  of  proof,  namely,  the  capacity  of  parties  to  give  evidence. 
"  The  law,''  says  one  of  our  old  books  (z\  "  will  not  force  a  man  to 
show  a  thing  which  by  intendment  of  law  lies  not  within  his  knowl- 
edge." "  Lex  neminem  cogit  ostendere  quod  nescire  praesumitur  "  (a). 
From  the  very  nature  of  the  question  in  dispute,  all,  or  nearly  all, 
the  evidence  that  could  be  adduced  respecting  it  must  be  in  the  pos- 
session of,  or  be  easily  attainable  by,  one  of  the  contending  parties, 
who  accordingly  could  at  once  put  an  end  to  litigation  by  producing 
that  evidence ;  while  the  requiring  his  adversary  to  establish  his  case, 

(«)  rCfP.  618.  55, 128, 128,  129;  Finch,  Law,  48;  9  CVk 

(y)  Wr<i,  pt  2,  ch.  2.  110;  and T.  18  Edw.  II.  407.  tit  CoTenaak 

(t)  Plowd.  46.    See  ad  id.  Howd.  64,         (a)  Lofft  H.  669. 
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because  the  afBrmntive  lay  on  him,  or  because  there  waa  a  presump- 
tion of  law  against  him,  would,  if  not  amounting  to  injustice,  at  least 
be  productive  of  expense  and  delay.  In  order  to  prevent  this,  it  has 
been  established  as  a  general  rule  of  evidence,  that  the  burden  of 
proof  lies  od  the  person  who  wishes  to  support  his  case  by  a  particu- 
lar fact  which  lies  more  peculiarly  within  his  own  knowledge,  or  of 
which  he  is  supposed  to  be  cognizaut  (b).  Thus  where,  in  an  action 
by  the  assignees  of  a  bankrupt  for  a  debt  due  to  the  bankrupt's 
estate,  the  defendant  offered  to  set  off  some  cash  notes  issued  by  the 
bankrupt,  payable  to  bearer,  and  bearing  date  before  his  bankruptcy, 
it  was  held  that  the  defendant  was  bound  to  show  that  they  came 
into  bis  hands  before  the  bankruptcy  (c). 

§  275.  4.  This  rule  is  of  very  general  application :  it  holds  good 
whether  the  proof  of  the  issue  involves  the  proof  of  an  affirmative  or 
of  a  negative,  and  baa  even  been  allowed  to  prevail  against  presump- 
tions of  law.  But  the  authorities  at«  by  no  means  agreed  as  to  the 
extent  to  which  it  ought  to  be  carried.  In  R  tf.  Turner  (fQ,  Bayley, 
J.  says,  "  I  have  always  understood  it  to  be  a  general  rule,  that,  if  a 
negative  averment  be  made  by  one  party,  which  is  peculiarly  within 
the  knowledge  df  the  other,  the  party  within  whose  knowledge  it 
lies,  and  who  asserts  the  affirmative,  is  to  prove  it,  and  not  he  who 
avers  the  ne^tive."  But  in  Elkin  v.  Janson  (e),  Aldersoa,  B.,  on 
this  dictum  being  quoted,  said,  "  I  doubt,  as  a  general  rule,  whether 
those  expressions  are  not  too  strong.  They  are  right  as  to  the  weight 
of  the  evidence,  but  there  should  be  some  evidence  to  start  it  in 
order  to  cast  the  onus  on  the  other  side."  And  in  R.  v.  Burdett  (/), 
Holroyd,  J.  states  in  the  most  explicit  terms  that  the  rule  in  ques- 
tion "is  not  allowed  to  supply  the  want  of  necessary  proof,  whether 
direct  or  presumptive,  Bgainst  a  defendant,  of  the  crime  with  which 
he  is  charged ;  but  when  such  proof  has  been  given,  it  is  a  rule  to 
be  applied  in  considering  the  weight  of  the  evidence  against  him, 
whether  direct  or  presumptive,  when  it  is  unopposed,  unrebutted,  or 
not  weakened,  by  contrary  evidence  which  it  would  be  in  the  de- 
ict  directly  or  presumptively 

e)  Didcwm  v.  Emu,  S  T,  B.  67. 
i)  SH.  £8.  3M,  211. 
t)  13  H.  fc  W.  655,  802. 
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§  276.   If  this  be  the  true  principle,  as  it  probablj  is,  there  are 
some  cases  in  the  books  which  seem  to  go  much  beyond  it.    At 
the  head  of  these  stand  various  decisions  on  the  game  laws  (g),  and 
especially  R.  v.  Turner  (h),  —  which  was  a  conviction  by  two  justices 
under  the  stat  5  Ann.  c.  14,  sect.  2  (i),  against  a  carrier,  for  haviog 
game  in  his  possession ;  and  where  the  Court  of  King's  Bench  held 
it  sufficient,  if  the  qualifications  in  the  22  &  23  Car.  2,  c.  25,  sect  3, 
were  negatived  in  the  information  and  adjudication,  although  they 
were  not  negatived  by  the  evidence.     This  decision  was  based  alto- 
gether on  the  rule  under  consideration,  and  on  the  aigument  ab 
inconvenienti,  that  the  defendant  must  know  the  nature  of  his  quali- 
fication if  he  had  one :  whereas  the  prosecutor  would  be  obliged,  if 
the  burden  of  proof  were  cast  upon  him,  to  negative  ten  or  twelve 
different  heads  of  qualification  enumerated  in  the  statute ;  which  the 
court  pronounced  to  be  next  to  impossible.    So,  in  The  Apothecaries' 
Co.  t;.  Bentley(A;), — which  was  an  action  for  a  penalty  under  the 
55  Geo.  3,  c.  94,  for  practising  as  an  apothecary,  without  having 
obtained  the  certificate  required  by  that  act,  —  it  was  held  that  the 
anus  prdbandi  that  the  defendant  had  obtained  his  certificate  lay 
upon  him.     But  the  principle  of  these  decisions  is  not  of  universal 
application.     This  appears  from  the  case  of  Doe  d.  Bridger  v.  White- 
head (/),  —  which  was  an  ejectment  by  a  landlord  against  a  tenant, 
on  an  alleged  forfeiture  by  breach  of  a  covenant  in  his  lease  to  in- 
sure against  fire  in  some  office  in  or  near  London,  in  which  it  was 
contended  that  it  lay  on  the  defendant  to  show  that  he  had  insured, 
that  being  a  fact  within  his  peculiar  knowledge.    The  aigument  ab 
inconvenienti  was  strongly  urged,  viz.  that  the  plaintiff  could  not 
bring  persons  from  every  insurance  office  in  or  near  London  to  show 
that  no  such  insurance  'had  been  effected  by  the  defendant ;  and  S. 
u  Turner,  The  Apothecaries'  Co.  v,  Bentley,  and  some  other  cases  of 
that  class,  were  cited.     But  Lord  Denman,  C.  J.,  in  delivering  judg- 
ment, said  (m) :  "  I  do  not  dispute  the  cases  on  the  game  laws  which 
have  been  cited ;  but  there  the  defendant  is,  in  the  first  instance, 

(g)  Several  of  them  are  referred  to  in  tificate,  license,  consent,  aatbority,  or  other 

R.  V,  Turner,  6  M.  &  S.  206.  matter  of  exception  or  defence;  but  that 

(h)  5  M.  &  8.  206.  the  party  seeking  to  avail  himself  of  anj 

(ft)  This  statute  was  repealed  by  the  such   certificate,    license,    Ac.,   or  other 

1  &  2  Will.   4,  c.  32:   by  the  42d  sec-  matter  of  exception  or  defence,  ahaU  be 

tion  of  which,  however,  it  is  declared  and  bound  to  prove  the  same, 
enacted,  that  it  shall  not  be  necessary  in         (k)  Ry.  k  Mood.  159. 
any  proceeding  against  any  person  under         (/)  8  A«  &  E.  671» 
that  act  to  negative  by  evidence  any  cer-         (m)  Id.  575. 
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shown  to  have  done  an  act  which  was  unlawful  unless  he  was  quali- 
fied ;  and  then  the  proof  of  qualification  is  thrown  upon  the  defend- 
ant Here  the  plaintiff  relies  on  something  done  or  permitted  by 
the  lessee,  and  takes  upon  himself  the  burden  of  proving  that  fact 
The  proof  may  be  difl&cult  where  the  matter  is  peculiarly  within  the 
defendant's  knowledge;  but  that  does  not  vary  the  rule  of  law." 
And  in  the  same  case,  Littledale,  J.  said  (n) :  "  In  the  cases  cited  as 
to  game,  the  defendant  had  to  bring  himself  within  the  protection 
of  the  statutes ;  and  a  like  observation  applies  to  The  Apothecaries' 
Co.  V.  Bentley.  But  here,  where  a  landlord  brings  an  action  to  de- 
feat the  estate  granted  to  the  lessee,  the  onus  of  proof  ought  to  lie 
on  the  plaintiff"  And  this  ruling  has  been  upheld  by  subsequent 
cases  (o). 

It  should  be  noticed,  moreover,  that  the  Summary  Jurisdiction 
Acts  of  1848  and  1879  (11  &  12  Vict  c.  43,  s.  14,  and  42  &  43 
Vict  c,  49,  s.  39,  subsect  2)  dispense,  in  summary  proceedings,  with 
proof  by  informants  or  complainants  of  ''  any  exemption,  excep- 
tion, proviso,  excuse,  or  qualification "  which  would  be  in  favor  of 
defendants. 

§  277.  It  remains  to  add,  that  the  difficulties  attending  the 
application  of  this  principle  to  criminal  chaises  have  been  felt  in 
America  as  well  as  here,  as  appears  from  the  case  of  The  Common- 
wealth V.  Thurlow  (24  Pick.  374),  which  was  an  indictment  for 
selling  spirituous  liquors  without  license.  The  court,  without  decid- 
ing the  general  question,  were  of  opinion  that  the  prosecutor  was 
bound  to  produce  prima  facie  evidence  that  the  defendant  was  not 
licensed,  and  that,  no  evidence  of  that  averment  having  been  given, 
the  verdict  ought  to  be  set  aside  (p). 


(n)  8  A.  &  E.  576. 

(p)  See  Toleman  v.  Portbary  (in  Com. 
8cac.),  L.  Rep.,  5  Q.  B.  288;* Wedgwood 
V.  Hart,  2  Jurist,  N.  S.  288;  Pricev.  Wor- 
wood,  4  H.  &  N.  512. 

(p)  This  point  has  since  been  settled 
otherwise,  in  Maasschnsetts,  by  stat.  1844, 
ch.  102,  which  devolves  on  the  defendant 
the  banlen  of  proving  the  license.    So  it 


is  held  at  common  law,  in  North  Carolina; 
The  State  v.  Morrison,  3  Dev.  299.  And 
in  Kentucky;  Haskill  v.  The  Common- 
wealth, 3  B.  Monr.  342.  And  in  Main«  ; 
The  State  v,  CroweU,  12  Shepl.  171.  And 
in  Indiana;  Shearer  v.  The  State,  7  Blackf. 
99.  See  also  on  this  subject,  The  Com- 
monwealth V.  Kimball,  24  Pick.  S66. 
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§  278.  The  just  and  reasonable  principle,*  that  tribunals  should 
look  to  the  meaning  rather  than  to  the  language  of  the  pleadings,  or 
other  statements  of  litigant  parties,  is  not  confined  to  the  burden  of 
proof,  but  extends  to  Ihe  proof  itself.  The  rule  of  law  from  the 
earliest  times  has  been,  that  it  is  sufficient  if  the  issues  raised  are 
proved  in  substance  (a).  This  is  in  truth  only  a  branch  of  a  still 
more  general  principle,  which  runs  through  eveiy  rational  system 
of  jurisprudence  ;  —  "Lex  rejicit  superflua"  (6);  "Superflua  non 
nocent "  (c) ;  "  Utile  per  inutile  non  vitiatur  "  (d). 

§  279.  The  most  obvious  application  of  this  rule  is  in  the  case  of 
averments  and  statements  wholly  immaterial  All  averments  which 
might  be  expunged  from  the  record,  without  affecting  the  validity  of 
the  pleading  in  which  they  appear,  may  be  disregarded  at  the  trial  j 
for  such  averments  only  encumber  the  record,  and  the  proof  of  them 
would  be  as  irrelevant  as  themselves  («).  And  there  can  be  no 
doubt  that  the  same  principle  applies  to  allegations  and  statements 
made  otherwise  than  in  formal  pleadings. 


(a)  Litt  ss.  488,  484,  485;  Co.  Litt 
227  a,  281  b,  282  a;  Hob.  78,  81;  2  Bol. 
41,  42;  Trials  per  Pais,  140,  ed.  1665; 
1  Phill.  Ev.  568,  10th  ed. ;  1  Stark.  Ev. 
431,  3d  ed.;  Id.  625,  4th  ed.  For  eariier 
authorities  see  bk.  1,  pt.  2,  §  111,  note  (g), 

(b)  Jenk.  Cent  8,  cas.  72. 

(c)  Jenk.  Cent.  4,  cas.  74;  Cent  8, 
cas.  41. 

(d)  Co.  litt  8  a,  227  a,  879  a;  8  Ca 


10  a;  10  Co.  110  a;  Hob.  171;  2  Suind. 
869;  1  Stark.  Ev.  482,  Sd  ed.;  Id.  62S, 
4th  ed.  '*Non  solent,  qns  abondant, 
vitUre  scriptnras.**  Dig.  Kb.  60.  tit  17,  L 
94.  "Utile  non  debet  per  inutile  yitiarL" 
Sezt  DecietaL  lib.  5,  Ut  12,  De  Reg.  Jor., 
B^.  87.  • 

(0  1  PhiU.  Et.  658,  667.  668,  10th 
ed.;  1  Stark.  £t.  482,  8d  ed.;  Id.  626^ 
4th  ed. 


PABT  L]  what  ICUST  BB  PROVED.  —  HOW  MUCH.  287 

§  280.  But  matter  which  need  not  have  been  stated  may  be 
injarious,  or  even  fatal,  when  it  afiPects  that  which  is  material 
A  party  may  allege  or  prove  things  which  he  was  not  bound  to 
all^e  or  prove,  but  which,  when  alleged  or  proved,  put  his  case  out 
of  court  (/).  Thus  where,  before  the  15  &  16  Vict  c.  76,  s.  64,  a 
party,  in  giving  express  color,  stated  a  true  tide  in  his  adversary 
instead  of  a  defective  one,  the  latter  was  entitled  to  judgment  on  the 
pleader's  own  showing  (ff).  It  is  accordingly  a  rule,  that  averments, 
though  unnecessarily  introduced,  cannot  be  rejected  when  they  op- 
erate by  way  of  description  or  limitation  of  essentials  (h).  "  Let  an 
averment  of  this  kind,"  says  an  eminent  authority  on  evidence  (i), 
"  be  ever  so  superfluous  in  its  own  nature,  it  can  never  be  considered 
to  be  immaterial  when  it  constitutes  the  identity  of  that  which  is 
material" 

§§  281-283  (/).  This  rule  does  not  merely  absolve  from  proof  of 
irrelevant  matter.  It  has  a  far  more  general  application ;  and  means 
that  the  tribunal  by  which  a  cause  is  tfied  should  examine  the 
record  or  aUegations  of  the  contending  parties,  or  of  their  advocates, 
as  the  case  may  be,  with  a  legal  eye,  in  order  to  ascertain  the  real 
question  raised  between  them.  The  books  contain  many  instances 
of  the  effect  of  this  rule  (k).  Thus,  in  an  action  on  a  bond,  a  plea  of 
solvit  ad  diem  is  supported  by  proof  of  payment  ante  diem  (/) ;  for 
the  payment,  so  as  to  save  the  penalty,  is  the  matter  in  issue.  In 
an  action  against  a  tenant  for  waste  in  cutting  down  a  certain 
number  of  trees,  proof  that  the  defendant  cut  down  a  less  number 
maintains  the  issue  (m).  Although  in  actions  on  contracts  the 
contract  must  be  correctly  stated,  and  proved  as  laid;  yet  every 
day's  practice  shows  that  in  actions  on  simple  contract,  as  also  in 
actions  of  tort,  the  plaintiff  may  recover  for  a  less  sum  than  that 
claimed  in  the  declaration.  And  in  actions  of  tort  it  is,  generally, 
sufficient  to  prove  a  substantial  portion  of  the  trespasses  or  griev- 
*«.  ances  complained  of. 

(/)  1  Edw.  v.,  8  pi.  6;  EeUw.  165  b,     in  the  present  edition  by  the  omission 

~  of  certain  passages    from    Littleton   and 

Coke. 

{k)  For  other  instances  to  be  fonnd  in 
the  old  books,  see  2  Bol.  Abr.  681,  EW- 
:Am.  Et.  853;  1  PhiE  Er.  667,  lOth  ed.;     dence  (D). 

Webb  V.  Roes,  5  Jurist,  N.  a  126,  127,  (I)  Ph.  &  Am.  Et.  846;  1  PhilL  Er. 

per  Martin,  B.  559,  10th  ed. 

(i)  1  Stark.  Er.  443,  8d  ed.  (m)  Co.  Litt.  282  a;  Ph.  &  Am.  Er. 

(/)  These  sections  hare  been  abridged    847. 


288  ADMISSIBILITY  AND  EFFECT  OF  EVIDENCE.  [fiOOK  IIL 

§  284  The  rule  in  question  is  not  confined  to  civil  cases  (n).  It 
is  a  principle  running  through  the  whole  criminal  law,  that  it  is 
sufficient  to  prove  so  much  of  an  indictment  as  chaises  the  accused 
with  a  substantive  crime  (p).  And  what  averments  in  an  indictment 
are  so  separable  and  divisible  from  the  rest,  that  want  of  proof  of 
those  averments  shall  not  vitiate  the  whole,  forms  an  important 
head  of  practice.  For  instance:  on  an  indictment  for  burglary  and 
stealing  goods  in  the  house,  the  averments  of  breaking  and  stealing 
are  divisible,  so  that  if  the  burglary  be  not  proved  the  accused  may 
be  convicted  of  larceny  (/?) ;  as  he  also  may  on  a  charge  of  robbery, 
where  it  appears  that  the  taking  was  not  with  violence  (y).  And  on 
an  indictment  for  murder,  the  accused  may  be  (and  often  is)  con- 
victed of  manslaughter ;  for  the  substance  of  the  offence  chaiged  is 
the  felonious  slaying, — malice  aforethought  being  only  an  aggra- 
vation (r). 

By  several  modem  statutes,  also,  a  like  principle  has  been  ex- 
tended to  various  offences  not  actually  chaiged  in  the  indictment 
Thus,  by  24  &  25  Vict  c.  100,  s.  60,  a  person  indicted  for  child 
murder  may,  though  acquitted  of  the  murder,  be  convicted  of  the 
misdemeanor  of  concealing  the  birth  of  the  child ;  by  14  &  15  Vict 
c.  100,  s.  9,  a  person  charged  with  any  felony  or  misdemeanor  may 
be  found  not  guilty  of  the  felony  or  misdemeanor  charged,  but  guilty 
of  an  attempt  to  commit  the  same ;  by  24  &  25  Vict  c.  96,  s.  41, 
any  person  charged  with  robbery  may  be  found  guilty  of  an  as- 
sault with  intent  to  rob ;  by  24  &  25  Vict  c.  96,  s.  72,  any  person 
indicted  for  embezzlement,  or  fraudulent  application  or  disposition, 
&c.,  may  be  found  guilty  of  larceny,  and  vice  versa, 

§§  285-291  (s).  But  although  the  law  is  thus  liberal  in  look- 
ing through  mere  form,  in  order  to  see  the  real  substance  of  the 
questions  raised,  a  positive  variance  or  discrepancy  between  a  plead- 
ing and  the  proof  adduced  in  support  of  it  was  for  a  long  time  fatal 
— a  rule  considered  necessary,  to  prevent  the  opposite  x»rty  from 
being  unfairly  taken  by  surprise  and  the  whole  system  of  pleading 
converted  into  a  snare.  This  principle,  however  salutary  in  itself, 
was  carried  too  far,  and  the  consequence  was,  that*  the  best  causes 

(n)  Ck).   Litt.  2S2  a;  Ph.  &  Am.  £r.  (r)  Bro.  Ab.  CoTone,  pL  221;  Ca  litt 

849;  1  Phill.  Ev.  562,  10th  ed.  282  a ;  Gilb.  Erid.  269,  4th  ed. 

(o)  1  PhilL  £▼.   562,  10th  ed.;  B.  i^.  («)  These  sections  have  been  abridged 

Hunt,  2  Camp.  583.  in  tiie  present  edition  by  abstracting  stat- 

( p)  1  Hale,  P.  C.  559.  ates  instead  of  setting  them  ont  at  length. 

{q)  Id.  584,  585,  Harman's  case. 
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vere  oootinually  lost  thiougli  variancea  of  the  most  unimportant 
kind. 

The  attention  of  the  l^ialatuie  was  at  length  tamed  to  this  sab- 
ject ;  and  the  present  reformed  system  of  procedure  was  gradually 
led  ap  to  by  a  long  series  of  statutes.  Thus,  by  9  Geo.  4,  c.  16, 
power  was  given  to  judges,  when  any  variance  appeared  between  any 
matter  in  writing  or  is  print  produced  in  evidence,  and  the  recital 
tliereof  upon  the  recoixi  whereon  the  trial  was  pending,  to  cause  the 
record  to  be  forthwith  amended  in  sudi  particular;  the  Common 
law  Procedure  Act,  1852, 15  &  16  Vict  c.  76,  s.  222,  empowered 
soy  judge  aitting  at  Nial  Prius,  at  all  times  to  amend  all  defects  and 
errors  in  any  proceeding  in  civil  causes,  whether  there  should  be 
anything  in  writing  to  amend  by,  or  not,  and  whether  the  defect 
or  error  should  be  that  of  the  party  applying  to  amend,  or  not ;  and 
finally,  by  the  Rules  of  the  Supreme  Court  (t), "  the  court  or  a  judge 
may,  at  any  stage  of  the  proceedings,  allow  either  party  to  alter  his 
HtAtement  of  claim,  or  defence,  or  reply,  or  may  order  to  be  struck 
out  or  amended  any  matter  in  such  statements  respectively  which 
may  be  scandalous,  or  which  may  tend  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action ;  and  all  such  amendments  shall  be 
made  as  may  be  necessaty  for  the  purpose  of  determining  the  real 
questions  or  question  in  controversy  between  the  parties." 

The  9  Geo.  4,  c  15,  extended  to  trials  for  misdemeanors,  but  the 
Common  Law  Procedure  Acts  and  the  Judicature  Acts  are  restricted 
to  dvil  cases.  Amendment  iu  criminal  cases  generally  is  provided 
for  by  11  &  12  Vict  c.  46,  a.  4,  and  14  &  15  Vict.  c.  100,  s.  1. 
The  former  of  these  acts  empowers  any  court  of  oyer  and  terminer 
and  general  jail  delivery,  if  such  court  shall  see  fit  so  to  do,  to 
cause  the  indictment  or  information  for  any  ofience  whatever,  when 
any  variance  or  variances  shall  appear  between  any  matter  in  writ- 
iog  or  in  print  produced  in  evidence,  and  the  recital  or  setting  forth 
thereof  in  the  indictment  or  information  whereon  the  trial  is  pend- 
ing, to  be  forthwith  amended  in  such  particular  or  particulars  by 

Rnmn  nfRiw  nf  tho  (v^iirf. 

rted  by  14  &  15  Vict  c.  100. 
m,  that  "  Whenever,  on  the 
or  misdemeanor,  there  shall 
itatement  in  such  indictment 
}f,  in  the  name  of  any  place 
[I.  Uole  I, 
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mentioned  in  the  indictment,  or  in  the  name  or  description  of  any 
person  therein  stated  to  be  the  owner  of  any  property,  which  shall 
form  the  subject  of  any  offence  charged  therein,  or  in  the  name  or 
description  of  any  person  therein  stated  to  be  injured  by  the  com- 
mission of  such  offence,  or  in  the  name  or  description  of  any  matter 
therein  named  or  described,  or  in  the  ownership  of  any  property 
named  or  described  therein,  it  shall  and  may  be  lawful  for  the 
court  before  which  the  trial  shall  be  had,  if  it  shall  consider  such 
variance  not  material  to  the  merits  of  the  case,  and  that  the  defend- 
ant cannot  be  prejudiced  thereby  in  his  defence  on  such  merits,  to 
order  such  indictment  to  be  amended,  according  to  the  proof,  by 
some  officer  of  the  court  or  other  person." 


PAET    n. 

THE   SECONDABY   BOLES   OF    ETIDENCS. 

§  292.  The  Secondary  rules  of  evideoce,  as  has  been  already 
stated,  are  those  rules  whicli  relate  to  the  modwa  probaudi,  or  mode 
of  proving  the  matters  that  retjuire  proof  (a),  and  for  the  most  part 
only  affect  evidence  in  causa  (b).  The  fundamental  principle  of 
the  common  law  on  this  subject  is,  that  the  best  evidence  must  BK 
GIVEN,  —  a  maxim  the  general  meaning  of  which  has  been  explained 
in  a  former  part  of  this  work  (c).  In  certain  cases,  however,  peculiar 
forms  of  proof  are  either  prescribed  or  authorized  by  statute.  .We 
propose  to  treat  the  whole  matter  in  the  following  order: — 

1.  Direct  and  Circumstantial  Evidence. 

2.  Presumptive  Evidence,  Presumptions,  and  Fictions  of  Law. 

3.  Primary  and  Secondary  Evidenc& 

4.  Derivative  Evidence  in  general 

6.  Evidence  supplied  by  the  acts  of  third  patties. 

6.  Opinion  Evidence. 

7.  Self-regarding  Evidence. 

8.  Evidence  rejected  on  grounds  of  public  policy. 

9.  Authority  of  Rea  Judicata. 
10.  Quantity  of  Evidence  required. 

(a)  St^pra,  i2M.  (e)  Bk.  1,  pt  1,  H  87 «( ««. 

(A)  Bk.  1,  pt  1, 1 B8. 
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§  293.  All  judicial  evidence  is  either  dirtet  or  eircumdtmiid} 
By  "  direct  evidence "  is  meant  when  the  principal  fact»  or  fiutm 

^  CireumHaniial  Evidtnee.  —  With  reference  to  the  supposed  closeness  of  sd  erides- 
tiary  statement  to  the  fact  to  be  ultimately  proved  by  it,  a  distinction  is  Uken  betvns 
evidence  which  is  direct  and  that  which  is  circamstantiaL  Direct  evidcoee  msj  bi 
defined  as  the  testimony  of  a  witness  to  the  existence  or  non-ejostence  of  the  bet  or 
&cts  in  issue:  circumstantial  evidence,  aa  the  testimony  of  a  witness  to  the  ezifteooe 
or  non-existence  of  facte  which  usually  attend,  or,  in  the  ordinary  eourw  of  ereats 
render  probable,  the  existence  or  non-existenoe  of  fscts  in  issue.  The  distinctieo  mtan^ 
however,  of  but  slight  practical  value.  It  has  no  relation  to  the  adnussibilitj  of  the 
evidence ;  the  same  credence  in  the  witness,  the  same  aoeniate  peroeptiott  of  his  en* 
dence,  is  demanded  from  the  tribunal  to  warrant  belief  in  either;  with  r^giid  to  the 
matters  which  constitute  the  immediate  subject  of  the  evidence,  each  ia  eqoallj  direct 
1  Oreenl.  Ev.  {§  18,  13  (a),  and  notea ;  Com.  v.  Webater,  5  Cush.  29S ;  U.  &  «.  Cbie. 
6  McLean,  613,  610;  People  v,  Videto,  1  Parker,  Crim.  Bep.  603;  ICeCum  f.  State, 
21  Miss.  471;  U.  S.  v.  Gibert,  2  Sumner,  19;  Bead's  case,  1  Central  L.  J.  219. 

Circumstantial  has  been  defined  as  **  presumptive "  evidence  (§  27,  nifra).  Pre* 
sumptive  seems  rather  to  be  a  species  of  evidence  in  which  circumstantisl  ii  the  pan. 
Wills,  arc.  £v.  18.  (See  §  296  A.  (a),  infra.)  Circumstantial  evidence  hss  sIm  bees 
defined  as  *' cumulative"  evidence.  Fowler,  p.  180.  This  however  states  rstber  itt 
frequent  use,  than  definea  the  class  of  evidence  itself  by  stating  any  esaentisl  qotUtr- 
Vanleman  v.  Byrne,  7  How.  (Miss. )  865.  Mr.  Justice  Stephen  haa  rejected  the  distivr- 
tion.  (Dig.  Law  Ev.,  Art  1,  in  verb.  **  Evidence.")  So  also  Dr.  Wharton  (1  Whir, 
Ey.  i  S  et  seq.}. 

Direet  and  CireurMtaniial  Evidene$  compared. — The  relative  merit  of  eridace 
direct  and  circumstantial  has  proved  fertile  matter  of  controversy.  On  the  one  htsd. 
it  has  been  widely  claimed  in  behalf  of  circumstantial  evidence  that,  while  vitsceei 
lie,  facts  do  not  Blandy*s  case,  18  How.  St  Tr.  1118,  1187;  Paley,  M(»il  sod  Polit- 
ical Philosophy,  bk.  6,  ch.  9;  Ram  on  Facts  (8d  Am.  Ed.),  287;  Burnett,  Cr.  Uvof 
Scotland,  528;  2  Burke's  Works  (H.  k  B.'s  Ed.),  624.  On  the  other  hand,  fn<p»^ 
Inference  is  made  to  lamentable  instances  of  wrong  conviction  on  such  evidence.  R>b 
on  Facts  (8  Am.  Ed.),  489-459.  The  obvious  reply  in  each  case  has  been,  (1.)  ^^ 
while  fads  certainly  do  not  lie,  (so  much,  perhaps,  being  implied  by  the  tenn  it«l£) 
their  narrators  certainly  may,  and  often  do,  and  further,  that  our  tn/ereneee  froto  tne  ^ 
may  be  entirely  false;  (2.)  tiiat  affirmative  action  must  follow  mental  oertitode  btf^  ^ 
the  only  evidence  possible  in  the  nature  of  the  case,  or  the  law  must  refoae  to  tct  oc 
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probtmdum,  is  attested  directly  hj  witnesses,  things,  or  documents. 
To  alt  other  fonns  the  term  "  circumatAntial  evidence  "  is  applied ; 
which  may  be  defined,  that  modification  of  indirect  evidence, 
whether  by  witnesses,  things,  or  documents,  which  the  law  deems 
efficiently  proximate  to  a  principal  fact,  or  factum  probandum,  to 
be  receivable  as  evidentiary  of  it  And  this  also  is  of  two  hinds, 
conclusive  and  premmplive:  "conclusive,"  when  the  connection  be- 
tween the  principal  and  evidentiary  facts  —  the  factum  probandv/m 
and  factum  probans  —  is  a  Jiecesiary  consequence  of  the  laws  of 
nature ;  as  where  a  p<uty  accused  of  a  crime  shows  that,  at  the 
moment  of  its  commission,  he  was  at  another  place,  &g.  :  "  pre- 
sumptive," when  the  inference  of  the  principal  fact  from  the  eviden- 
tiary is  only  prdbabU,  whatever  be  the  degree  of  persuasion  which 
it  may  generate  (a). 

§  294  As  regards  admissibility,  direct  and  circumstantial  evi- 
dence stand,  generally  speaking,  on  the  same  footing.  It  might  at 
first  a^ht  be  imagined  that  the  latter,  especially  when  in  a  pre- 
sumptive sbape,  is  inferior  or  secondary  to  the  former,  and  that,  by 
analogy  to  the  principle  which  excludes  second-hand  and  postpones 
secondary  evidence  (&),  it  ougbt  to  be  rejected,  at  least  when  direct 
evidence  can  be  procured.  The  hiw  is,  however,  otherwise,  and  a 
little  reflection  will  show  the  difference  between  the  cases.  Second- 
hand and  secondary  evidence  are  rejected,  because  they  derive  their 
bacb,  the    Don-prodaction   of  which 

<£)  8m  if^TO,  ch.  3  and  4. 

the  nature  of  the  raltject,  ■  dutinction  appean 
force,  direct  erideace  ntcenvily  hu  mi  inhemit 
«  for  error  aad  the  equation  of  hntoan  fallibilit]'. 
«  teitilied  to  be  true,  the  ultimate  propoaition  ia 
l1  eridencn,  tbe  (acta  teatified  to  may  be  entirely 
M,  which  tatabliahea  the  propoaition  in  iasne,  be 
tial  difference  in  ki»d;  —  ozfcrti  parUnia,  direct 
1  to  quantity  of  probative  force,  in  respect  to  the 
:ridence  ia  capable  of  producing,  circumatantial 
gency  pecoliar  to  itaelf,  and  fully  equal  to  that  of 
t  e*idenes  ia  pacnUarlj  sulQect  to  fabrication  and 
ben  many  witneaaea  concur,  it  ia  largely  enmaU- 
ud,  tbe  ueceesary  correlation  of  facta,  ander  tbe 
in,  render*  saeeeaHTul  fabrication  of  circmnataDtial 
SM.  Donellau'a  csae,  charge  of  Buller,  J. ;  Web- 
«p.  ies,  463;  Bnrrill,  Circ.  Evid.  128  ti  mq.  Oa 
■  nid  that  facta,  apparently  remote  and  itoltted, 
ite  adjoatment,  or  nnmeroua  coDCunence,  give  to 
•xoeaa  of  their  own  intrinafo  valve. 
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afiTords  a  presumption  that  it  would,  if  produced,  make  against  the 
party  by  whom  it  is  withheld.  But  circumstantial  evidence,  whether 
conclusive  or  presumptive,  is  as  original  in  its  nature  as  direct  evi- 
dence:—  both  are  distinct  modes  of  proof,  acting  as  it  were  in 
parallel  lines,  wholly  independent  of  each  other.  Suppose  an  indict* 
ment  against  A.  for  the  murder  of  B.,  the  apparent  cause  of  death 
being  a  wound  given  with  a  sword.  If  C.  saw  A.  kill  B.  with  a 
sword,  his  evidence  of  the  fact  would  be  direct  If,  on  the  other 
hand,  a  short  time  before  the  murder,  D.  saw  A.  walking  with  a 
drawn  sword  towards  the  spot  where  the  body  was  found,  and,  after 
the  lapse  of  a  time  long  enough  to  allow  the  murder  to  be  committed, 
saw  him  returning  with  the  sword  bloody :  these  circumstances  are 
wholly  independent  of  the  evidence  of  C;  they  derive  no  force 
whatever  from  it ;  and,  coupled  with  others  of  a  like  nature,  might 
generate  quite  as  strong  a  persuasion  of  guilt  Besides,  the  rule 
that  facts  are  provable  by  circumstances  as  well  as  by  direct  testi- 
mony, has  a  considerable  effect  in  preventing  guilty  or  dishonest 
parties  from  tampering  or  making  away  with  witnesses  and  other 
instruments  of  evidence,  which  they  would  be  more  likely  to  do,  if 
they  knew  that  the  only  evidence  that  the  law  would  receive  against 
them  was  contained  in  a  few  easily-ascertained  depositories.  Still, 
the  non-production  of  direct  evidence  which  it  is  in  the  power  of  a 
party  to  produce  is  matter  of  observation  to  a  jury  (c),  as  indeed  is 
the  suppression  of  any  sort  of  proof.  And  here  it  is  essential  to 
observe,  that  the  process  of  reasoning  evidencing  any  fact,  principal 
or  subalternate,  may  be  more  or  less  complex,  longer  or  shorter. 
The  inference  may  be  drawn  from  one  evidentiary  fact,  or  from  a 
combination  —  usually,  although  perhaps  not  very  accurately,  termed 
a  chain  (rf)  —  of  evidentiary  facts  (e).  Again,  the  facts  from  which 
the  inference  is  drawn  may  be  either  themselves  proved  to  the 
satisfaction  of  the  tribunal,  or  they  may  be  merely  consequences, 
necessary  or  probable  as  the  case  may  be,  of  other  facts  thns 
proved  (/). 


(e)  1  Stark.  Ev.  678,  8d  ed.;  Id.  874, 
4th  ed.;  2  £▼. Pothier, 340;  8  Benth.  Jud. 
£y.  280. 

(d)  "  It  has  been  said  that  ciicamstan- 
tial  eyidenoe  is  to  be  considered  as  a  chain, 
and  each  piece  of  evidence  as  a  link  in  the 
chain;  but  that  is  not  so,  for  then,  if  one 
link  broke,  the  chain  woald  fall.  It  is 
more  like  the  case  of  a  rope  composed 


of  several  cords.  One  strand  of  the 
cord  might  be  insoiBcient  to  sostun  the 
weight,  bat  three  stranded  together  mij 
be  quite  of  sufficient  strength."  Per  Pol- 
lock, C.  B.,  in  Beg.  o.  ExaU,  4  F.  A  F. 
922,  929. 

{€)  8  Benth.  Jad.  Er.  228. 

(/)  2  £t.  Pothier,  882;  8  Benth.  Jud. 
Ey.  8. 
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§  295.  Direct  and  presumptive  evidence  (using  the  words  in  their 
technical  sense)  being,  as  has  been  shown,  distinct  modes  of  .proof, 
have  each  their  peculiar  advantages  and  characteristic  dangers. 
Abstractedly  speaking,  presumptive  evidence  is  inferior  to  direct 
evidence,  seeing  that  it  is  in  truth  only  a  substitute  for  it,  and  an 
indirect  mode  of  proving  that  which  otherwise  might  not  be  prov- 
able at  all  {g).  Hence,  a  given  portion  of  credible  direct  evidence 
must  ever  be  superior  to  an  equal  portion  of  credible  presumptive 
evidence  of  the  same  fact.  But  in  practice  it  is  from  the  nature  of 
things  impossible,  except  in  a  few  rare  and  peculiar  cases,  to  obtain 
more  than  a  very  limited  portion  of  direct  evidence  as  to  any  fact, 
especially  any  fact  of  a  criminal  kind ;  and  with  the  probative  force 
of  such  a  limited  portion  of  direct  evidence,  that  of  a  chain  of  evi- 
dentiary facts,  forming  a  body  of  presumptive  proof,  may  well  bear 
comparison.  When  proof  is  direct,  as,  for  instance,  where  it  con- 
sists of  the  positive  testimony  of  one  or  two  witnesses,  the  matters 
proved  are  more  proximate  to  the  issue,  or,  to  speak  correctly,  are 
identical  with  the  physical  facts  of  it,  and  consequently  leave  but 
two  chances  of  error, — namely,  those  which  arise  from  mistake  or 
mendacity  on  the  part  of  the  witnesses :  while  in  all  cases  of  merely 
presumptive  evidence,  however  long  and  apparently  complete  the 
chain,  there  is  a  third, — namely,  that  the  inference  from  the  facts 
proved  may  be  fallacious  (h).  Besides,  there  is  an  anxiety  felt  for 
the  detection  of  crimes,  particularly  such  as  are  very  heinous  or 
peculiar  in  their  circumstances,  which  often  leads  witnesses  to  mis- 
take or  exaggerate  facts,  and  tribunals  to  draw  rash  inferences ;  and 
there  is  also  natural  to  the  human  mind  a  tendency  to  suppose 
greater  order  and  conformity  in  things  than  really  exists,  and  like- 
wise a  sort  of  pride  or  vanity  in  drawing  conclusions  from  a  number 
of  isolated  facts,  which  is  apt  to  deceive  the  judgment  (t).  Some- 
times, also,  hasty  and  erroneous  conclusions,  in  such  cases,  are  trace- 
able to  indolence  or  an  aversion  to  the  patient  and  accurate  consid- 
eration of  minute  and  ever-varying  particulars  (J).  Accordingly, 
the  true  meaning  of  the  expressions  in  our  books,  that  aU  presump- 
tive evidence  of  felony  should  be  warily  pressed,  admitted  cautiously, 

ig)  Gilb.  Et.  167,  4th  ed.;  R.  v.  Bar-  v.  Hodge,  2  Lew.  C.  C.  227,  per  Aldenon, 

delt,  4  B.  &  A.  96,  123;  Theory  of  Pre-  B.;  Ph.  k  Am.  Er.  469;  Burrill,  Giro. 

ramptiTe  Proof,  p.  65.  Et.  207.    See  further,  infra,  sect.  8,  eub- 

(h)  3  Beath.  Jud.  £v.  249 ;  Ph.  k  Am.  Et.  sect.  2. 
459;  Bonnier,  Traits  des  Prenyee,  §  637.  (J)  Burrill,  Giro.  Ev.  207. 

(i)  Bacon,  Not.  Organ.  Aphor.  46;  B. 
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&c.,  is,  not  that  such  evidence  is  incapable  of  ptoducing  a  d^;ree  of 
assurance  equal  to  that  derivable  from  direct  testimony,  but  that 
tribunals  should,  in  dealing  with  presumptive  evidence,  be  upon 
their  guard  against  the  peculiar  dangers  just  described.  Such  are 
its  disadvantages.  But  then,  on  the  other  hand,  a  chain  of  pre- 
sumptive evidence  has  some  decided  advantages  over  the  direct 
testimony  of  a  limited  number  of  witnesses.  These  are  thus  clearly 
stated  by  Bentham  (k) :  '*  1.  By  including  in  its  composition  a  por- 
tion of  circumstantial  evidence,  the  aggregate  mass  on  either  side  is, 
if  mendacious,  the  more  exposed  to  be  disproved.  Every  false  alle- 
gation being  liable  to  be  disproved  by  any  such  notoriously  true 
fact  as  it  is  incompatible  with,  the  greater  the  number  of  such 
distinct  false  facts,  the  more  the  aggregate  mass  of  them  is  exposed 
to  be  disproved ;  for  it  is  the  property  of  a  mass  of  circumstantial 
evidence,  in  proportion  to  the  extent  of  it,  to  bring  a  more  and  more 
extensive  assemblage  of  facts  under  the  cognizance  of  the  judge. 
2.  Of  that  additional  mass  of  facts,  thus  apt  to  be  brought  upon  the 
carpet  by  circumstAutial  evidence,  parts,  more  or  less  considerable 
in  number,  will  have  been  brought  forward  by  so  many  different 
deposing  witnessea  But  the  greater  the  number  of  deposing  wit- 
nesses, the  more  seldom  will  it  happen  that  any  such  concert^  and 
that  a  successful  one,  has  been  produced,  as  is  necessary  to  give 
effect  to  a  plan  of  mendacious  testimony,  in  the  execution  of  which, 
in  the  character  of  deposing  witnesses,  divers  individuals  are  con- 
cerned. 3.  When,  for  giving  effect  to  a  plan  of  mendacious  deception^ 
direct  testimony  is  of  itself,  and  without  any  aid  from  circumstantial 
evidence,  regarded  as  sufficient,  the  principal  contriver  sees  before 
him  a  comparatively  extensive  circle,  within  which  he  may  expect 
to  find  a  mendacious  witness,  or  an  assortment  of  mendacious  wit- 
nesses, sufficient  to  his  purpose.  But  where  to  the  success  of  the 
plan  the  fabrication  or  destruction  of  an  article  of  circumstantial 
evidence  is  necessary,  the  extent  of  his  field  of  choice  may  in  this 
way  find  itself  obstructed  by  obstacles  not  to  be  surmounted." 

Lest  too  much  reliance  should  be  placed  on  these  considerations, 
it  is  important  to  observe  that  circumstantial  evidence  does  not 
always  consist,  either  of  a  large  number  of  circumstances,  or  of  cir- 
cumstances attested  by  a  large  number  of  witnesses ;  and,  also,  that 
the  more  trifling  any  circumstance  is  in  itself,  the  greater  is  the 
probability  of  its  being  inaccurately  observed  and  erroneously  re- 

Qs)  8  Benth.  Jud.  £▼.  251,  252.    See  also  Paley'a  Monl  PhUoeopby,  bk.  6^  dL  ft 
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membered  (l).  But,  after  eveiy  deduction  made,  it  is  impossible  to 
deny  that  a  conclusion,  drawn  from  a  process  of  well-conducted 
lessoning  on  a  mass  of  evidence  purely  presumptive,  may  be  quite 
as  convincing,  and  in  some  cases  far  more  convincing,  than  one 
arising  from  a  limited  portion  of  direct  testimony  (m). 

(l)  19  How.  St.  Tr.  74,  note.  per  Mounteney,  E;  Paley's  Mor.  Fhiloa. 

{m)  1  Eut,  P.  C.  228;  Annealey  v.  The    bk.  6,  ch.  9. 
Ead  of  Anglesea,  17  How.  St.  Tr.  14S0, 
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§  296.  The  nature  and  admissibility  both  of  direct  and  presump- 
tive evidence  having  been  considered  in  the  preceding  chapter,  ve 

1  Preamnptioni. — A.  PBBBUMFnoNB  of  Fact  and  Pkesumptiokb  of  Law. 
R  Various  Msanikos  of  thb  Tkuc  "  PRssuMPnoK." 

A.  PRESUMPrioNS  OF  Fact  and  Presumffions  of  Law.  —  The  mam  of  un- 
doubted ambiguity  clustering  about  the  term  "presumption  "  is  an  admirable  iUratn- 
tion  of  the  practical  loss  to  F«nglish  law  arising  directly  from  lack  of  accurate  teduiial 
terms  and  terminology  of  single  and  established  meaning.  Prosumptions,  in  genend,  are 
said  to  be  (a. )  presumptions  of  lact»  and  (6.)  presumptions  of  law.  Cont  8  Abl  L  B. 
S78,  879. 

(a. )  PfngumpHon  of  Fad,  —  The  real  meaning  of  the  frequent  phnse  "  pRSomptioB 
of  fact "  allies  itself  closely  with  the  distinction  (noted  {  298,  n.  1,  mprvi)  betveea 
"  direct "  and  **  circumstantial  '*  CTidence.  The  distinction  is  fiuniliar,  but  it  mtj  be 
repeated.  When  it  is  sought  to  establish  a  fact  in  issue  by  the  testimony  of  sctosl,  per- 
cipient witneaees,  a  single  mental  process  ie  nceeosary  to  mental  oertitudey — to  wit, 
belief  in  the  witnesses,  —  in  their  accuracy,  their  yerscity,  their  powers  and  tfpfot- 
tunities  of  observation.  Such  belief  carries  conyiction  of  the  existence  of  the  fact  or 
facts  asserted.  This  is  direct  eyidence.  When,  howeyer,  as  often  necessarily  b^vpens, 
the  attempt  is  made  to  establish  such  fact,  not  by  proof  of  itself  directly,  but  by  proof 
of  other  facts  which  render  its  existence  in  any  degree  probable,  a  second  mental  pcooesi 
is  essential  to  the  certitude  requisite  for  affirmatiye  action  on  the  part  of  the  tribonaL 
There  must  necessarily  be  the  same  belief  in  the  accuracy  and  yeradty  of  the  witnen. 
It  is  further  necessary  that  a  second  step  be  taken.  In  the  ordinary  course  of  erentSt 
the  fact  proved  and  the  fact  to  be  established,  the  faehtm  probatu  and  the  fadum  pf^ 
bandum,  must  so  commonly  and  usually  coexist,  that  the  existence  of  the  one  rendcn 
probable  to  the  mind  of  the  tribunal  the  existence  of  the  other.  This  second  step— 
the  logical  infertnee  of  the  existence  of  the  unknown  from  proof  of  the  known —i^  • 
"  presumption."  Strictly  speaking,  therefore,  all  presumptions  are  of  fact  The  eothe 
probatiye  force  of  circumstantial  evidence  consiBts  in  this :  it  suggests  an  infefence,  or* 
as  the  phrase  is,  *'  raises  a  presumption,"  as  to  the  existence  isi  a  hct  in  tssnOi  1  GreeaL 
Ev.  i  14;  Richmond  v,  Aiken,  25  Vt  824;  McAleer  o.  McHurTmy,  58  Pa.  St  l»; 
0*Gara  v.  Eisenlohr,  88  N.Y.  296;  People  o.  Hessing,  28  HL  410;  Pennington  e.Tdl, 
11  Ark.  212 ;  Manning  v.  Ins.  Co.,  100  U.  S.  698. 

(6.)  PreaumpHim  of  Law.  —  "A  presumption  of  law  derives  its  fores  from/Mriyrs* 
denee  as  distinguished  from  logic**  2  Whar.  Ev.  |  1287.  It  is  a  certain  use^  ma^ 
by  law,  of  a  presumption  of  fact,  —as  above  defined.  (Conl  {  265,  n.  1,  b,  (2).)  Mora 
strictly  speaking,  it  is  an  "  assumption  **  of  the  law  rather  tlkan  a  pRsomptioB. 
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proceed  in  the  present  to  examine  the  latter  more  in  detail,  together 
with  the  kindred  subjects  of  presumptions  and  fictions  of  law. 

PneomptioDi  of  fact  are  obviously  of  yaiying  weight;  —  in  accordance  with  the  cloee- 
nesB  of  connection  between  the  fact  established  and  the  fact  in  iBime  ;  —  as  the  infe- 
rence of  the  one  from  the  existence  of  the  other  becomes  more  or  less  a  necessary 
oneL  The  law,  for  its  own  purposes,  segregates  certain  of  the  stronger  presump- 
ttoQS  of  fact  from  other  presumptions  of  fact,  and  assumes  that  the  inference  is  the 
correct  one,  ynUsa  and  until  evidence  is  introduced  to  prove  that  it  is  not.  When 
iQch  evidence  is  introduced,  the  legal  assumption  or  "  presumption  of  law "  is  at 
an  end  as  sttck; — leaving  the  presumption  of  fact  upon  which  the  assumption  was 
founded,  as  a  pntntmftion  of  fact^  L  e.  as  evidence,  to  take  its  place  with  the  other 
evidence  in  the  case.  But  until  such  evidence  is  introduced,  there  is  no  necessity  of 
introducing  facts  to  prove  what  the  law  will  assume  as  true.  As  to  the  points  thereby 
covered,  it  is  considered  that  a  prima  fixds  case  is  established.  (Conf.  §  42,  supra,) 
Vanbnren  r.  Cockbum,  14  Barb.  118;  Ely  v.  Ely,  6  Gray,  439 ;  U.  S.  v,  Wiggins,  14 
Pet  334,  848 ;  Com.  v.  Pike,  49  N.  H.  399  ;  Graves  v.  Colwell,  90  111.  612.  Such  a 
presumption  may  be  created  either  by  statute,  or  by  judicial  legislation.  See,  on  this 
subject,  an  exhaustive  opinion  by  Gray,  C.  J.,  in  Holmes  v.  Hunt,  122  Mass.  606.  A 
few  of  the  more  usual  presumptions  of  law  may  be  cited  as  illustrations,  leaving  the 
greater  number  to  be  noted  infra  in  this  work. 

(1.)  Ftestimpiion  of  Death,  —  A  person  not  heard  from  for  the  space  of  seven  years 
by  those  who  would  probably  have  heard  from  him  if  alive,  is  presumed  to  be  dead. 
(Conf.  i  409,  infra.)  1  Greenl.  £v.  {  41;  Winship  v.  Conner,  42  N.  H.  341  ;  Burr 
V.  Sim,  4  Whart  150 ;  Spencer  v.  Roper,  13  Ired.  L.  333 ;  Primni  v.  Stewart,  7  Tex. 
178;  Whiting  o.  NichoU,  46  111.  230 ;  Osbom  v.  Allen,  26  N.  J.  L.  388;  Youngs  v, 
HeSner,  36  Oh.  St.  232 ;  Flynn  «.  Coffee,  12  Allen,  133  ;  Adams  v.  Jones,  39  Ga.  479; 
Smith  9.  Smith,  49  Ala.  166  ;  Learned  v.  Corley,  43  Miss.  687,  709  ;  Sheldon  v.  Ferris, 
46  Barb.  124  ;  Wentworth  v.  Wentworth,  71  Me.  72  ;  State  v,  Henke,  12  Northwest 
Bep.  477.  The  exact  time  at  which  death  will  be  presumed  to  have  taken  place  is 
somewhat  in  dispute.  It  has  been  held  that  death  will  be  presumed  at  the  end  of  seven 
years.  Eagle  v.  £mmet,  4  Bredf.  (N.  Y.)  117;  Clarke  v.  Canfield,  15  N.  J.  Ch.  119; 
Shown  V.  McMackin,  9  B.  J.  Lea,  601,  608;  Smith  v,  Knowlton,  11  N.  H.  197.  Conf. 
B.  y.  (d)  of  this  note,  infra.  The  prevailing  and  better  opinion,  however,  is  that  there 
is  DO  presumption  whatever  as  to  date  of  death  within  the  seven  years.  The  onus  is  on 
the  one  whose  case  demands  proof  of  death  at  any  particular  period.  Whiting  v. 
Kicholl,  46  ni.  230,  241;  Tisdale  v,  Ins.  Co.,  26  Iowa,  170;  McCartee  v.  Camel, 
1  Barb.  (N.  Y.)  Ch.  465;  Spencer  v.  Roper,  13  Ired.  L.  333;  Hancock  v,  Ins.  Co.,  62 
Mo.  26  ;  Pockett  v.  SUte,  1  Sueed,  356. 

(2.)  OtmerMp.  —  The  possession  of  property  raises  a  presumption  of  ownership. 
Currier  v.  Gale,  9  Allen,  622;  Finch  v.  Alston,  2  S.  &  P.  83;  Drummoud  «.  Hopper, 
4  Harr.  (Del.)  827;  Vining  v.  Baker,  63  Me.  644;  Ward  v.  Mcintosh,  12  Oh.  St.  281; 
Fish  V,  Skut.  21  Barb.  338;  Baxter  v.  Ellis,  67  Me.  178;  Goodwin  v.  Garr,  8  CaL  616; 
Succession  of  Alexander,  18  La.  An.  337;  Hovey  v.  Sebring,  24  Mich.  232;  Vastine  v. 
WUding,  46  Ma  89. 

(3.)  ZegUimaey.  —  So  children  bom  in  wedlock  are  presumed  to  be  legitimate.  Ste- 
gall  V.  Stegall,  2  Bn)ck.  266;  Phillips  v,  Allen,  2  Allen,  463;  Strode  v.  Magowan,  2 
Bosh,  621;  Dinkins  r.  Samuel,  10  Rich.  66;  111.  Land  Co.  v.  Bonner,  76  111.  316; 
Stoke  V.  Worthingham,  23  Minn.  528.  For  rebutting  evidence  of  non-access,  see  Her- 
ring tr.  Ooodson,  43  Miss.  392.     Conf.  Ca^jolle  v.  Ferrie,  23  N.  Y.  90. 

(4.)  AUertUions.  —  It  may  be  added,  that  it  by  no  means  follows  that  judges  draw 
the  same  presumption,  as  a  rule  of  law,  from  the  same  state  of  facts  :  thus,  when  an 
slteration  is  presumed  to  have  been  made  in  a  will  or  deed  is  a  matter  of  conflict. 
1  GreenL  £v.  {  564.    In  Pennsylvania  the  alteration  is  presumed  to  have  been  made 
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§  297.  The  elements,  or  links  which  compose  a  chain  of  pre- 
sumptive proof,  are  certain  moral  and  physical  coincidences,  which 
individually  indicate  the  principal  fact ;  and  the  probative  force  of 

before  execution,  on  the  theory  of  innocence,  it  is  saidL  WikoflTs  Appeal,  15  Ft.  St 
281,  290.  On  the  other  hand,  in  New  Hampshire,  the  alteration  is  presumed  to  have 
been  made  after  execution.  Bnmham  v.  Ayer,  35  N.  H.  861 ;  following  HiUs  r.  Barao, 
11  N.  H.  895,  which  is  a  case  of  negotiable  paper  (conf.  infra,  in  this  note).  As  to 
alterations  in  negotiable  paper,  see  Simpson  v.  Stack  house,  9  Borr,  186;  Humphreys 
V,  Guillow,  13  N.  H.  385 ;  Davis  v,  Carlisle,  6  Ala.  707 ;  Clark  v,  £cksiein,  22  Ps. 
St.  507.  As  to  so-called  '*  contemporaneous  alterations,"  see  B.  Y.  (6)  of  this  note. 
Possibly  the  more  correct  expression  of  the  rule  would  be  that  there  is  no  presumption 
in  the  matter.  The  party  relying  on  a  document  must  satisfactorily  explain  all  sus- 
picious phenomena  connected  with  it.  Newcomb  v.  Presbrey,  8  Mete  406;  Bailey  v. 
Taylor,  11  Conn.  531;  CouUon  v.  Walton,  9  Peters,  62,  77;  Wilde  v.  Armsby,  6  Gush. 
814;  Jordan  v.  Stewart,  23  Pa.  St.  244;  Huntington  v.  Finch,  8  Oh.  St.  445;  Milliken 
V.  Marlin,  66  111.  IS;  Boothby  v.  Stanley,  34  Me.  515;  No.  Riy.  Mead.  Co.  v.  Shrews- 
bury  Church,  22  N.  J.  L.  424. 

New  Presumptions  of  Lctw.  —  Presumptions  of  law,  from  the  nature  of  the  case,  can 
hardly  be  considered  a  fixed  body  of  rules.  Founded  upon  the  strong  inference  which 
a  given  fact  suggests  of  the  existence  of  a  fact  in  issue  by  reason  of  the  usual  coexist- 
ence of  the  two  in  the  daily  experience  of  judges,  such  presumptions  must  necessarily 
alter  as  the  changed  condition  of  social  or  physical  surroundings  modiOes  that  ex- 
perience. As  Dr.  Wharton  well  illustrates  (2  Whar.  £▼.  §  1282):  '*  That  a  man  who 
was  in  London  seven  days  ago  cannot  be  in  Rome  to-day;  that  informstion  known 
only  at  London  this  morning  cannot  be  known  at  Rome  this  afternoon," — were  irre- 
buttable presumptions  of  law  to  mediaeval  schoolmen.  To-day  the  presumption,  if  any, 
would  be  exactly  the  reverse.  The  list  of  legal  presumptions  opens,  therefore,  to  sdmit 
new  presumptions,  or  to  discard  old  ones.  The  process  also  is  constant.  As  will  per- 
haps be  seen  more  clearly  in  B.  V.  of  this  note,  the  chief  object  and  effect  of  a  legsl 
presumption  is  to  affect  the  onus  of  introducing  evidence.  (Conf.  §  265,  n.  1,  (b).)  In 
many  instances,  therefore,  the  court,  when  called  upon  to  rule  with  regard  to  the  "  bar- 
den  of  proof,"  is  in  reality  establishing  a  presumption  of  law.  As  presumptions  of  law 
are  rules  of  law  within  the  judicial  cognizance  of  the  judge,  (conf.  {  253,  tuproj)  and 
as  the  judge  is  also  required  to  take  judicial  cognizance  of  all  matters  of  genersl 
knowledge,  there  exists  a  natural,  though  perhaps  illogical,  tendency  for  courts  to  raise 
presumptions  of  law  from  the  stronger  and  more  universal  coincidences  of  fact  which 
are  matters  of  general  knowledge  or  common  occurrence.  But  the  presumption  of  fact 
must,  it  seems,  be  a  strong  one.  Bach  v.  Cohn,  3  La.  An.  101.  Thus,  it  has  been 
ruled  that  there  is  no  presumption  of  law  that  a  drop  letter  was  deposited  in  the  post- 
office  on  the  date  of  its  postmark.  Bank  v.  Townsley,  102  Mass.  177.  But  see  New 
Haven  Bank  o.  Mitchell,  15  Conn.  206;  Callan  v.  Gaylord,  3  Watts,  821.  Soslaoit 
has  been  held  that  the  fact  that  a  telegraph  message  has  been  transmitted  from  a  cer 
tain  place  does  not,  as  a  presumption  of  law,  prove  the  presence  of  the  sender  at  thst 
place  at  the  time  of  sending.     Hawley  v.  Whipple,  48  N.  H.  487. 

B.  Various  Meanings  o7  the  Tebm  "PRKstTMFnoN."  — The  ambiguity  sttend- 
ing  the  use  of  the  term  "  presumption  "  becomes  easily  explainable  by  some  considers 
tion  of  the  numerous  distinct  senses  in  which  this  same  term  has  been  used.  As  bts 
been  pointed  out  by  a  learned  and  exact  writer  (Professor  Thayer  of  Cambridge),  "pre- 
sumption "  has  been  commonly  and  often  interchangeably  used  with  at  least  seven 
distinct  meanings.    Thus :  — 

I.  That  a  certain  fact  or  set  of  facts  furnishes  evidence  of  another,  —that  it  for- 
nishes  an  inference  of  another.  This  is  the  so-called  "presumption  of  ftct,"— si 
above  (see  A.  (a)  of  this  note)  defined. 
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the  whole  depends  on  the  number,  weight,  independence,  and  con- 
sistency of  those  elementary  circumstances. 

n.  That  a  certain  fact  or  aet  of  facta  is  not  merely  evidence  (aa  atated  in  I.),  bat  ia 
sufficient  evidence  of  another,  in  the  absence  of  any  evidence  to  the  contrary.  Such 
fact  or  aet  of  facta,  in  other  worda,  fumiahea  in  itself  a  anfficient  ground  of  inference, 
i.  e.  makea  out  a  prima  facie  case;  —  nothing  being  here  said  with  regard  to  the  evi- 
dentiary force  of  such  facta  when  combined  with  conflicting  evidence  to  .the  same  point. 
This  ia  the  strict  "presumption  of  law,"  aa  above  (see  A.  (h)  of  this  note)  defined;  — a 
presumption  of  law,  aa  such,  having  no  evidentiary  force.  I.  and  II.  are  the  only 
**  presumptions,**  strictly  so  called,  known  to  the  law. 

III.  That  a  certain  fact  or  set  of  facts  not  only  famishes  evidence  of  another  fact,  or 
sufficient  evidence  of  it  in  the  absence  of  any  contrary  evidence  whatever,  but  that  it 
makes  out  a  case  which  shall  stand  till  it  is  overthrown  by  a  apecific  quantity  of  evidence, 
i.  e.  (a. )  by  such  quantity  of  evidence  as  a  jury  will  be  justified  in  acting  on  ;  (6. )  by  a 
preponderance  of  all  the  evidence  in  the  case  ;  or  (c. )  by  evidence  preponderating  to 
that  extent  that  no  reasonable  doubt  exists. 

Of  these  uses  of  the  term,  (a)  is  "presumption  of  law/*  —  as  frequently  employed, 
—  though  the  term  in  this  sense  is  obviously  a  ruling  with  regard  to  the  weight  in  evi- 
dence of  the  facts  upon  which  the  strict  presumption  of  law  is  founded.  Dinkens  v. 
Samuel,  10  Rich.  (S.  C.)  66  ;  People  v,  Garbutt,  17  Mich.  9,  23  ;  Knisely  v.  Sampson, 
100  IIL  573;  Hale  v.  Pack,  10  W.  Va.  145;  Underwood  v.  Hossack.  38  111.  208,  212. 

(6.),  (c.)  Sanity  in  Criminal  Cases.  —  Of  the  tliree  meanings  in  which  the  term 
"  presumption "  ia  used  in  this  sense,  {h)  and  (c)  are,  in  most  instances,  simply  a 
restatement  of  the  rules  regulating  the  "burden  of  proof*'  in  one  of  its  double  senses. 
Conf.  {  265,  n.  1,  (a)  and  (6).  A  practically  equivalent  statement  would  be,  that  he 
who  has  the  "burden  of  establishing*'  must  make  good  his  position  by  a  certain  pre- 
ponderance of  evidence;  or  that  he  who  has  the  "  burden  of  evidence  "  must  introduce 
a  certain  quantum.  Of  this  nature  is  Mr.  Justice  Stephen's  "  Presumption  of  Inno- 
cence," (Dig.  Law.  Ev.  Art.  94,)  which,  it  will  be  noticed,  applies  alike  to  civil  and  to 
criminal  actions.  It  ia  also  apparently  in  this  sense  that  the  term  is  used  in  the  so- 
called  "  presumption  of  sanity  "  in  criminal  casea,  viz.  :—(&.)  It  haa  been  held  that  it  ia 
for  the  priaoner  to  establish  insanity  by  a  preponderance  of  the  evidence.  Com.  v, 
Eddy,  7  Gray,  683;  Lynch  v.  Com.,  77  Pa.  St.  206;  State  t?.  Redemeier,  71  Mo.  178; 
State  V.  Lawrence,  57  Me.  674;  People  v,  CofTman,  24  Cal.  230;  State  v.  Bruce,  48 
Iowa,  580.  (e,)  In  a  criminal  case  it  has  also  been  held  that  insanity  ia  to  be  estab- 
lished beyond  a  reasonable  doubt.  State  v.  Spencer,  1  Zabr.  196,  202;  Baccigalupo's 
case,  33  Grat  807,  817.  See  McAllister  v.  State,  17  Ala.  434.  This,  however,  cannot 
Ije  taken  to  be  the  undiaputed  doctrine  of  the  American  courts.  The  better  opinion 
seems  likely  to  prevail,  i.  e.  that  it  is  for  the  government  to  establish  sanity,  when  dia- 
]»uted,  beyond  reasonable  doubt  Whar.  Homicide,  §  666;  Guetig  v.  State,  66  Ind.  94; 
O'Connell  r.  People,  87  N.  Y.  877;  Pomeroy's  case,  per  Gray,  C.  J.,  cited  Whar.  Hom. 
Appendix;  State  v.  Jones,  50  N.  H.  369;  People  v.  Garbutt,  17  Mich.  9;  State  v, 
Crawford,  11  Kans.  32  ;  conf.  8.  c.  23  Amer.  L.  Reg.  21,  where  the  cases  are  very 
fully  discussed.  See  §  265,  n.  1,  supra,  Conf.  U.  S.  v.  Lawrence,  4  Crauch,  C.  Ct. 
614;  U.  a  V.  McGlue,  1  Curt.  1;  O'Brien  v.  People,  48  Barb.  274.  Sanity  in  this  con- 
nection is  a  strict  presumption  of  law  to  the  extent  of  being  founded  upon  a  presump- 
tion of  fact;  a  man  being  presumed  sane  for  exactly  the  same  reason  that  he  ia  pre- 
sumed a  biped,  —  because  men  usually  are. 

In  eivU  caaea  sanity  is  a  strict  presumption  of  law.  When  aauity  is  put  in  dispute 
by  opposing  evidence,  it  must  be  proved  by  a  preponderance  of  the  evidence,  regard 
being  had,  as  always,  to  the  presumption  of  fact  upon  which  such  presumption  of  law 
is  based.  Thua  in  case  of  a  wilL  Crowninshield  v.  Crowninshield,  2  Gray,  524;  Run- 
yan  r.  Price,  15  Oh.  St.  1;  Dean  v.  Dean,  1  Williams,  (Vt.)  746;  Egbert  v.  Egbert,  78 
Pa.  St.  826;  Hawkins  v.  Grimes,  IS  B.  Monr.  257;  Evans  v.  Arnold,  52  Ga.  169;  De- 
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A  uumber  of  circumstances,  each  individuallj  very  slight^  may  so 
tally  with  and  confirm  each  other,  as  to  leave  no  room  for  doubt  of 

lafield  V,  Parish,  25  N.  T.  9;  Comstock  v.  Hadlyme  Eccl.  Soc.,  8  Conn.  254,  261;  Taff 
V,  Hosroer,  14  Mich.  309;  Perkins  v,  Perkins,  S9  N.  H.  163.  See  also  Robinson  v. 
Adams,  62  Me.  869;  Tamer  v,  Cheesman,  15  N.  J.  Ch.  243.  So  in  other  civil  cases. 
Jarrett  v.  Jarrett,  11  W.  Va.  584;  Lilly  v.  Waggoner,  27  111.  S95;  Hoge  v.  Fisher, 
1  Pet.  C.  Ct  163. 

IV.  The  term  presumption  is  nsed  as  fixing  the  legal  meaning  of  facts,  —  as  deter- 
mining that  a  certain  fact  is  the  equivalent,  in  legal  import,  of  another  fact.  Of  this 
nature  is  the  meaning  often  attached  to  the  so-called  presumption  of  malice.  "  Homi- 
cide being  shown,  and  no  justificiation  or  excuse  appearing,  t?ie  killing  is  presumed  to  be 
with  malice"  1  Greenl.  Ev.  §  84;  Com.  v,  York,  9  Mete.  93.  See,  however.  Com.  v. 
Hawkins,  8  Gray,  463;  Hogah  v.  State,  61  Ga.  43;  State  v.  Trivas,  82  La.  An.  1086; 
Schlenker  v.  State,  9  Brown,  (Neb.)  241,  248;  Epperson  v.  State,  5  B.  J.  Lea,  (Tenn.) 
291,  299;  People  v.  March,  6  Cal.  543.  There  is  reason  to  think  that  in  essence,  and 
historically,  this  so-called  *'  presumption  "  is  a  rule  of  construction,  — a  canon  of  judi- 
cial inter^iretation.  The  question  naturally  arose  in  cases  of  special  yerdicta.  The 
jury  in  the  preparation  of  such  verdicts  used,  or  were  made  to  use,  the  simple  word 
**  killing,"  without  more.  On  hearings  in  banc,  courts  were  of  opinion  that,  had  there 
been  excuse  or  justification,  the  jury  would  probably  have  inserted  it  in  fulfilment  of 
their  duty;  and  nothing  of  the  kind  appearing,  the  word  "killing"  must  be  inter- 
preted to  mean  voluntary  killing,  and  voluntary  killing,  without  more,  must  be  inter- 
preted to  mean  **  killing  with  malice,"  —  facts  of  justification  or  excuse  being  assumed 
not  to  exist.  R.  v.  Plummer,  Kelyng,  109  (1701)  1  Russ.  Crimes,  5th  £ng.  ed., 
641-644;  1  Hale,  P.  C.  440-443;  1  Foster's  Crown  Law,  261,  290;  Dyer*s  Cases,  128  b. 
The  rule  is  a  necessary  corollary  of  the  doctrine,  still  in  force,  that  a  special  verdict 
must  find  all  substantive  facts.  Brown  «.  Ralston,  4  Rand.  504;  Seward  v.  Jackson, 
8  Cowen,  406;  Thompson  v,  Farr,  1  Speers,  93  ;  Langley  v.  Warner,  3  Comst.  327  ; 
State  v.  Watts,  10  Ired.  L.  369;  Blake  v,  Davis,  20  Ohio,  321.  To  change  this  rule  of 
construction  into  a  rule  of  evidence,  —  that  when,  on  the  trial  of  a  cause,  killing  ap- 
peared, and  nothing  further,  such  killing  is  presumed  to  be  with  malice, — is  quite  a 
different  and  more  serious  matter.  It  is,  as  must  be  obvious,  the  difference  between 
regarding  malice  as  so  essential  a  part  of  the  government's  case  that  it  must  be 
assumed  to  have  been  proved,  if  nothing  appears  to  the  contrary,  and  regarding  it  as  so 
unimportant  a  part  that  it  need  not  be  proved  at  all,  under  certain  circumstances. 
Com.  9.  Hawkins,  3  Gray,  463;  State  «.  Patterson,  45  Vt  308.  The  practical  mischief 
of  the  conversion  is,  however,  affected  by  the  circumstance  that  it  seldom  or  never 
happens  that,  in  considering  evidentiary  facts,  "  killing"  appears,  and  nothing  further, 
Conf.  Wharton,  Homicide,  §§  669,  671 ;  Stokes  v.  People,  53  N.  T.  164 ;  State  «. 
Knight,  43  Me.  11. 

y.  As  meaning  a  negative  thing,  viz.  that  the  contrary  of  that  which  is  said  to  be 
presumed  is  not  to  be  taken  as  true  without  evidence  of  the  fact,  i.  e.  as  reguIoHng 
the  **  burden  of  proof "  (Conf.  {  265,  n.  1,  b,  (2).)  Weiss  v.  R.  R,  Co.,  79  P^  St. 
887. 

(a.)  Fraud. — An  illustration  is  the  so-called  ''presumption  against  fraud,"  —  ift 
being  meant  that  fraud  will  not  be  assumed  without  evidence.  In  other  words,  he 
who  chaiges  fraud  must  prove  it,  —  the  same  being  also  true  of  other  illegal  conduct 
Hatch  V,  Bayley,  12  Cush.  27;  (compare  Jones  v.  McLeod,  103  Mass.  58;)  Thomes  4 
Co.  V.  Rembert*s  Adm'r,  63  Ala.  561;  Kline  v.  Baker,  106  Mass.  61,  66;  Horan  «• 
Weiler,  41  Pa.  St.  470;  Huchberger  v.  Ina.  Co.,  5  Bissell,  106.  It  is,  apparently,  rs- 
versing  the  statement  without  affecting  the  meaning  to  say  that  *'  good  faith  is  pre- 
sumed.*' 2  Whar.  £v.  §  1248;  Greenwood  v.  Lowe,  7  I^.  An.  197;  Mandal  «.  Maadal, 
28  La.  An.  556;  Richards  v.  Kountze,  4  Neb.  200;  Calvert  v.  Carter,  18  Md.  73,  95; 
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the  fact  which  they  tend  to  establish  (a).  "  Infirmiora  [ai^gumenta] 
congreganda  sant.  ....  Singula  levia  sunt,  et  communia :  universa 

(a)  For  a  good  instance,  tee  Bichardflon's  caae.  Append.  No.  1. 

Eager  «.  Thompson,  1  Black.  80,  91;  New  Portland  v.  Kingfield,  55  Me.  172;  Hewlett 
V,  Hewlett,  4  £dw.  (N.  Y.)  Ch.  7.  See  alao  Markabnry  v.  Taylor,  10  Buah.  519; 
YooDg  V,  Edwards,  72  Pa.  St.  257,  267;  Yanbibber  v,  Beime,  6  W.  Ya.  168. 

(b.)  AUeroHons,  —  So,  it  is  said,  the  alteration  of  an  instroment  will,  as  a  matter 
of  law,  be  presumed  to  hare  been  made  contemporaneously  with  its  execution;  —  the 
meaning  bein^  if  circumstances  of  suspicion  are  claimed  to  exist,  they  must  be  made 
to  appear,  or  accounted  for,  as  the  case  may  be.  Davis  v.  Jenney,  1  Mete.  221; 
Bailey  v.  Taylor,  11  Conn.  531,  534;  Boothby  v.  Stanley,  34  Me.  515;  No.  Biv.  Mead. 
Co.  V.  Shrewsbury  Church,  22  N.  J.  L.  424;  Smith  v.  U.  S.,  2  Wall.  219,  232. 

(c)  PresumpUon  agairut  Change,  —  So  there  is  a  presumption  of  law  against 
change ; — a  given  state  of  afiairs,  a  course  of  dealing  or  action,  once  proved  to  exist, 
continues  to  exist  in  intendment  of  law.  In  other  words,  if  you  wish  to  show  the 
contrary,  you  must  prove  it  Conf.  1  Qreenl.  £v.  §  41 ;  Littlefield  v.  Brooks,  50  Me. 
475;  Whilden  d  al.  v.  Bank,  64  Ala.  1;  Blackburn  v.  State,  23  Oh.  St.  146;  Eameso. 
Eames,  41  N.  H.  177;  Titlow  v.  Titlow,  54  Pa.  St  216;  Bipley  v.  Babcock,  13  Wise. 
425;  0*Neil  v,  N.  Y.  Ac.  Mining  Co.,  3  Nev.  141 ;  Mullen  v.  Pryor,  12  Mo.  807;  Sullivan 
9.  Goldman,  19  La.  An.  12;  Bixford  v.  Miller,  49  Yt  319;  Wilkins  «.  Earle,  44  N.  Y. 
172;  Leport  «.  Todd,  32  N.  J.  L.  124;  Goldie  v.  McDonald,  78  111.  605;  Jay  «.  Car- 
thage, 48  Me.  353;  Daniels  v,  Hamilton,  52  Ala.  105. 

{d,)  Jhremmp^ion  of  Lffe,  — In  like  manner  a  person  once  shown  to  be  alive  is  pre- 
snmed  to  continue  alive.  (Conl  A.  6,  (1),  of  this  note.)  Battin  o.  Bigelow,  1  Peters, 
C.  Ct  452;  Gillehind  «.  Martin,  3  McLean,  490;  Stevens  v.  McNamara,  36  Me.  176; 
Matter  of  Hall,  1  WalL  Jr.  83;  Spears  v.  Barton,  31  Miss.  547. 

(e.)  HUgalUy,  —  It  is,  in  the  same  manner,  presumed  that  every  man  obeys  the 
mandates  of  the  law  in  his  official  and  social  relations.  The  contrary  must  be  estab- 
lished by  evidence.  U.  S.  v.  Weed,  5  WalL  62;  Coxe  v.  Deringer,  82  Pa.  St  236;  Mor- 
rison V.  King,  62  HI.  30;  Kobe  v.  Minneapolis,  22  Minn.  159;  Cooper  v.  Grauberry, 
33  Mis.  117;  Isbell  v,  N.  Y.  &  N.  H.  B.  B.,  25  Conn.  556;  Cobb  v.  Newcomb, 
7  Clarke,  (Iowa,)  43;  State  v.  Wenzel,  77  Ind.  428;  Guy  v.  Washburn,  23  Cal.  Ill; 
Jones  V.  Muisbach,  26  Tex.  235;  Wood  «.  Morehouse,  45  N.  Y.  368 ;  Shorey  «.  Hus- 
sey,  32  Me.  579;  Drake  v.  Mooney,  31  Yt  617;  Jones  v.  Boston,  104  Mass.  461; 
Dupnis  «.  Thompson,  16  Fla.  69;  Henry  v,  DuUe,  74  Mo.  443;  Mathews  v,  Bucking- 
ham, 22  Kans.  166. 

(/.)  DttU, — So  a  date  is  presumed  to  be  true.  Fowler  v.  Merrill,  11  How. 
375,  398;  Smith  v.  Porter,  10  Gray,  66;  Livingston  v.  Amoux,  56  N.  Y.  507,  519; 
Ellsworth  V.  B.  B.,  34  N.  J.  L.  93;  Meadows  «.  Cozart,  76  N.  C.  450;  Savery  v. 
BmwnJnib  ^^  Iowa,  246;  Dodge  v.  Hopkins,  14  Wise  630;  Knisely  «.  Sampson,  100 
I1L578. 

(g,)  VtrdicL  —  So  a  verdict  is  presumed  to  be  correct.  In  other  words,  the  party 
who  wishes  it  set  aside  has  the  onus  of  legally  establishing  its  incorrectness.  Hilliard 
on  New  Trials,  ch.  2,  {  2;  U.  a  r.  White,  5  Cranch,  C.  Ct.  73;  Pittsburg  B.  B.  v. 
Ramsay,  22  Wall.  322;  Addington  v.  Allen,  11  Wend.  374;  Wagers  v.  Dickey,  17 
Ohio,  439;  Beale  v.  Com.,  25  Pa.  St  11;  State  v.  Parish,  23  Miss.  483;  Cochlin  v. 
People,  93  111.  410. 

(A.)  Pretumplum  of  PagmefiU.  —  As  to  the  presumpt^n  of  payment  from  lapse  of 
time  and  other  circumstances,  see  Jackson  v.  Wood,  12  Johns.  242;  Miller  v.  £vans, 
2  Cranch,  C.  Ct.  72;  Helm  v.  Jones,  8  Dana,  (Ky.)  86;  Bird  v,  Inslee,  23  N.  J.  Eq. 
363;  Carroll «.  Bowie,  7  Gill,  (Md.)  34;  Beed  v.  Beed,  46  Pa.  St  239,  242;  Stockton 
V.  Johnson,  6  B.  Monr.  408;  Hale  v.  Pack,  10  W.  Ya.  145;  Jarvis  v.  Albro,  67  Me. 
310;  MiUedge  v.  Gardner,  83  Ga.  397;  Pope  v.  Dodson,  58  IlL  860;  Bobinson  v.  Alii- 


V 


804  ADMISSIBILnT  AND  EFFBCT  OF  EVIDEMCB.  [BOOK  OL 

Tero  nocent,  etiamsi  non  ut  fulmine,  tamen  ut  grandine ''  (b),  Nofc 
to  speak  of  greater  numbeis,  even  two  articles  of  dicomstantial  evi* 

<»)  Quint.  Inst  Orat  lib.  6,  c  12. 

wn,  86  Ala.  525;  Conn.  Trust  Co.  «.  Mdendy,  119  liaaa.  449;  Doty«.  Janet,  28  Wite. 
819;  Garnier  v.  Renner,  51  Ind.  872. 

(i.)  JUgtUariiy,  —  So,  regularity  in  bnsineis  or  oflEicial  dealing  will  be  preaoroed,  m 
the  sense  that  the  burden  of  proof  is  on  the  party  who  wishes  the  tribunal  to  beUeve 
that  the  opposite  is  trae.  Hartford  Ins.  Co.  v.  Gray,  80  111.  28  ;  Burr  v.  Williams,  28 
Ark.  244  ;  New  Hayen  Bank  «.  Mitchell,  15  Conn.  206.  So  the  mailing  of  a  letter 
ia  prima  facU  evidence  of  its  delivery.  Lindenburger  v.  Beall,  6  Wheat.  104;  Rnaaell 
«.  Buckley,  4  R.  I.  526;  Shoemaker  v.  Bank,  59  Pa.  St.  79;  Plath  v.  Ina.  Co.,  23  Minn. 
479;  Briggs  v.  Harvey,  130  Mass.  186.  But  see  First  Nat  Bank  of  Balkfonte  v. 
McManigle,  69  Pa.  St.  166. 

(k,  I  Lex  Fori,  —  So  the  common  law,  dvil  and  criminal,  of  another  States  ia  pi^ 
aumed  to  be  the  same  as  the  lex  fori,  in  the  abeence  of  proof  to  the  contrary.  Cox  «. 
Marrow,  14|Ark.  608;  Bundy  v.  Hart,  46  Mo.  460;  Plock  &  Co.  v.  Cobb,  64  Ala.  127, 156; 
Crake  v.  Crake,  18  Ind.  166;  Hill  v.  Grigsby,  82  Cal.  55;  Walsh  v.  Dart,  12  Wise.  635; 
Bemis  V.  McKenzie,  18  Fla.  558;  Bramhall  v.  YanCampeu,  8  Minn.  18;  Green*.  Rogely, 
28  Tez.  589;  Com.  o.  Kenney,  120  Mass.  887;  Hynes  v,  McDermott,  82  N.  Y.'41. 

The  presumptions  ranging  themselves  under  this  head  are  commonly  classed  as  pre- 
8umi»tion8  of  law.  They  seem  to  fail  of  being  such  in  this,  that  they  are  infrequently 
founded  upon  presumptions  of  fact,  or,  if  so  founded,  to  a  v«ry  limited  extent.  It  may 
well  be  questioned,  for  example,  whether  it  require  any  fiutiier  evidence  to  establish 
fraud  than  would  be  required  if  there  were  no  so-called  "presumption"  against  it. 
Toung  V,  Edwards,  72  Pa.  St.  257,  267. 

VI.  As  meaning  another  negative  thing,  viz.  that  neither  a  certain  fact,  nor  the 
contrary  of  that  fact,  shall  be  assumed  to  be  true  without  evidence,  it  being  sometimes 
said  that  a  neutral  fact  is  presumed.  In  other  worxis,  that  there  is,  in  reality,  no  pre- 
sumption in  the  matter.  Thus,  in  case  of  the  loss  of  several  penona  by  shipwreck  or 
other  common  cause,  all  are  preaumedf  it  is  said,  to  have  perished  together ;  what  is 
meant  being  that  there  is  no  presumption  as  to  survivorship.  1  Greenl.  Ev.  §§30,  41; 
Kana  Pac.  R.  R.  v.  Miller,  2  Col.  T.  442,  464;  Newell  v,  Nichols,  12  Hun,  604;  Coye 
V.  Leach,  8  Mete.  871;  Smith  v.  Croom,  7  Fla.  81;  Russell  v.  Hallett,  28  Kana.  276. 
See  also  Pell  v.  Ball,  Cheves,  (S.  C.)  Ch.  2,  99. 

VII.  As  expressing,  in  a  merely  rhetorical  or  figurative  way,  a  doctrine  of  positive 
law  or  procedure. 

(a. )  Preeumpliim  of  Innocence,  — Thus,  it  has  been  said  a  man  is  legally  to  be  pre- 
sumed innocent  of  crime  until  proved  to  be  guilty.  (Conf.  §  346,  infra.)  1  GreenL 
Ev.  §  85  and  notes ;  U.  S.  v.  Gooding,  12  Wheat  460,  471;  U.  S.  v.  Douglass,  2  Blatcfa. 
207;  Squire  v.  SUte,  46  Ind.  459;  Hutto  v.  State,  7  Tex.  Ct  App.  44;  Shaip  vl  John- 
son, 22  Ark.  79;  Klein  v.  Laudman,  29  Mo.  259;  West  v.  State,  1  Wise.  209.  Ob- 
viously, this  "  presumption  of  innocence  "  is  not  a  presumption  of  law  strictly  so  calkd 
(see  A.  (h)  of  this  note);  — it  being  in  no  sense  true  that  a  m^ority  of  penona  accused 
of  crime  are  innocent  in  point  of  fact.  Apparently,  all  that  ii  meant  ia  this:  if  a  man 
be  accused  of  crime  he  must  be  proved  guflty,  and  proved  so  beyond  a  reaaonable  doobt. 
(Conf.  Steph.  Dig.  Law.  Ev.  Art.  94.)  10  Am.  L.  R.  642 ;  2  GreenL  Ev.  §§  408  n, 
426  n.;  Morehead  v.  State,  84  Oh.  St.  212,  217. 

(6.)  Ignaraiio  legis  neminmt  excueoL  —  It  is  alao  said  "every  one  is  conclusively  pre- 
sumed to  know  the  law.*'  Not  that,  as  a  matter  of  fact,  every  one  does  know  the  law; 
that  which  cannot  be  predicated  of  the  most  leanied  will  hardly  be  assumed  in  the  most 
ignorant  and  debased.  See  2  Whar.  Ev.  §  1240.  The  presumption  is  a  rhetorical  para* 
phrase  for  the  statement  that  ignorance  of  law  is  no  defence  to  legal  liability.  As  a 
necessary  rule  of  government,  whether  a  man  in  a  particular  ease  knew  a  law  ia  en- 
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dence,  —  though  each  taken  by  itself  weigh  but  as  a  feather, — join 
them  together,  you  will  find  them  pressing  on  a  delinquent  with 
the  weight  of  a  millstone  (c).  Thus,  on  an  indictment  for  uttering 
a  bank-note,  knowing  it  to  be  counterfeit,  proof  that  the  accused  ut- 
tered a  counterfeit  note  amounts  to  nothing  or  next  to  nothing,  — 
any  person  might  innocently  have  a  counterfeit  note  in  his  posses- 
sion, and  offer  it  in  payment  But  suppose  further  proof  to  be 
adduced  that,  shortly  before  the  transaction  in  question,  he  had  in 
another  place,  and  to  another  person,  offered  in  payment  another 
counterfeit  note  of  the  same  manufacture,  the  presumption  of  guilty 
knowledge  becomes  strong  (d).  And  the  same  principle  would  apply 
in  any  other  case,  where  it  had  been  proved  that  the  prisoner  had 
done  the  act  charged,  and  the  only  remaining  question  was  whether, 
at  the  time  he  did  it,  he  had  a  guilty  knowledge  of  the  quality  of 
his  aci  (e). 

(e)  3  Benth.  Jud.  Er.  242.  k  K.  209.    See  also  R.  v.  Janis,  1  BeaiaL 

(d)  R.  V.  Wylie,  or  WhUey,  1  N.  R.  C.  C.  662,  and  R.  v.  Foster,  Id.  466. 
92;  2  Leach,  C.  L.  988;  R.  v.  Ball,  R.  &  («)  R.  v.  Francis,  L.  Rep.,  2  C.  C.  128, 

R.  132;  1  Campb.  824;  R.  v.  Green,  8  Car.  181;  48  L.  J.,  JA.  C.  97, 100. 

tirely  immaterial  to  the  qnestion  of  liability  for  its  violation.  IT.  S.  v.  Learned,  11 
Int.  RcT.  Record,  149;  U.  8.  v.  Antony,  11  Blatch.  200;  Com.  v.  Bagley,  7  Pick.  279; 
Winehart  v.  State,  6  Ind.  30 ;  Black  v.  Ward,  27  Mich.  191;  Whitton  v.  State,  87 
Miss.  879.  The  matter  is  largely  one  of  public  policy.  A  commonly  receiyed  miscon- 
stmction  of  law  baa  been,  in  certain  cases,  either  sustained  or  excused.  Brent  v.  State, 
48  Ala.  297;  Kosteubader  v,  Spotts,  80  Pa.  St.  480.  Conf.  Calais,  &c.  Co.  v.  Van  Pelt, 
2  Black,  872;  Gauldin  v.  Shehee,  20  Ga.  681;  Cutter  v.  State,  86  N.  J.  L.  126;  Upton 
V.  Tribilcock,  91  U.  S.  46;  Miller  v.  Proctor,  20  Oh.  St.  442;  Morrill  v.  Graham,  27 
Tex.  646  ;  Marsh  v.  Whitmore,  21  WaU.  178;  King  v.  Doolittle,  1  Head,  (Tenn. )  77. 

(c)  Conaequeneta  of  Jetum.  —  So  also  that  every  one  is  presumed  to  intend  the 
natural  consequences  of  his  acts;  the  idea  being,  not  that  a  person  usually  does  so 
intend,  but  simply  that  he  will  be  held  equally  responsible  as  if  he  had  intended. 
Like  {b)  aupraf  this  is  merely  a  fantastic  transference  into  the  law  of  evidence  of  the 
phraseology  of  positive  law.  Mears  v,  Graham,  8  Blackf.  144;  Harris  v.  Story,  2  £.  D. 
Smith,  863;  Androscoggin  Bank  v.  Kimball,  10  Cush.  373;  CIcm  ir.  R.  R.  Co.,  9  Ind. 
488;  Junes  v.  Ricketts,  7  Md.  108.  See  also  People  v.  Orcutt,  1  Parker,  C.  R.  262. 
So  also  in  civil  cases  a  man  is  supposed  to  consult  his  own  interest,  and  be  able  to 
forecast  the  probable  results  of  his  conduct.  In  other  words,  carelessness  is  not  a 
gronnd  of  relief  from  legal  liability.  Burton  v.  Blin,  28  Vt.  161;  Grace  v.  Adams, 
100  Mass.  606 ;  Germania  Ins.  Co.  v.  R.  R.,  72  K.  Y.  90;  Burritt  v.  Dickson,  8  CaL 
113;  Ryan  v.  Ins.  Co.  41  Conn.  168;  South.  Ins.  Co.  v,  Yates,  28  Grat.  686 ;  Hartf. 
Ins.  Co.  V.  Gray,  80  III  28. 

(d,)  Burden  of  Proof  — The  phrase  yrcB$uinUur  pro  neganie  stands  on  substantially 
the  same  footing;  it  is  another  statement  of  the  rules  regulating  the  burden  of  proof. 
Conf.  i  266,  n.  1,  (a). 

(e.)  Carrier.  —  So  the  so-called  presumption  that  loss  of  goods  by  a  common  carrier 
is  a  negligent  one.  The  meaning  being  that,  as  a  matter  of  substantive  law,  a  car- 
rier is  an  insurer,  and  negligence  is  immaterial.    (Conf.  {  480.) 

Under  this  head  should  be  classed  the  so-called  conclusive  presumptionB  of  law. 
See  f  43,  n.  1. 
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§  298.  It  is,  however,  of  the  utmost  impoitanoe  to  hear  in  niiid, 
first,  that  if  all  the  drcamstanoes  proved  arise  from  one  sooioe,  thej 
are  not  independent  of  each  oth^;  and  that  an  increase  in  the 
number  of  the  circumstances  will  not  in  such  a  case  increase  tbe 
probability  of  the  hypothesis  (/) :  secondly,  that  where  a  num- 
ber of  independent  circumstances  point  to  the  same  oondnsioo, 
the  probability  of  the  justness  of  that  conclusion  is,  not  tbe  sum 
of  the  simple  probabilities  of  those  circumstances,  bat  the  com- 
pound result  of  them  {g) :  and  lastly,  that  the  circomstaoces 
composing  the  chain  must  all  be  consistent  with  each  other,— a 
principle  obvious  in  itself^  and  one  to  be  further  illustarated  here- 
after  (A). 

§  299.  The  term  "  presumption,"  in  its  laigest  and  most  compre- 
hensive signification,  may  be  defined  to  be  an  inference,  aflbmative 
or  disaffirmative  of  the  truth  or  falsehood  of  a  doubtful  fact  or 
proposition,  drawn  by  a  process  of  probable  reasoning,  from  aome- 
thing  proved  or  taken  for  granted  (t).  It  is,  however,  rarely  em- 
ployed in  jurisprudence  in  this  extended  sense.  like  ''piesomptiTe 
evidence  "(^)*  it  has  there  obtained  a  restricted  l^al  signification; 
and  is  used  to  designate  an  inference,  affirmative  or  disaffinnatiye 
of  the  existence  of  some  fact^  drawn  by  a  judicial  tribunal,  \rf  a 
process  of  probable  reasoning  from  some  matter  of  Cbm^,  either  jadi- 
cially  noticed,  or  admitted,  or  established  by  I^;al  evidence  to  tbe 
satisfaction  of  the  tribunal  (2). 


(/)  Beccaria,  Dei  Delitti  e  deUe  Pene,  tliat  are  known  ;  it  is  an  act  of  nMouog; 

S  7;  1  Staik.  £y.  567,  8d  ed. ;  Id.  851,  and  much  of  hnmau  knowled^  «  all 

4th  ed.  snbjeeta  is  derired  from  this  Moroe.  . .  •  • 

{g)  1  Stark.  Er.  568,  8d  ed.;  Id.  853,  In  matters  that  regard  the  oondact of  nOt 

4th  ed.;  2  Et.  Poth.  842.  the  certainty  of  mathematical  demonitit* 

(A)  Infiu^  sect.  8,  sabeect.  2.  tion  cannot  be  required  or  expected."  Fv 

(t)  "  Presumptio  nihil  est  alind,  qnam  Abbott,  C.  J.,  in  R.  v.  Bnrdett^  4  B.  4  i* 

aigomentnm  rerisimile,   commnni   sensu  95,  161,  162.     "Where  the  czisteBoe  of 

perceptum  ez  eo,  quod  plemmque  fit,  aut  one  fact  ao  necessarily  and  sbsobtely  ia* 

fieri  intelligitnr."    Matthaens  de  Crimin.  duces  the  supposition  of  another,  thft,  if 

ad  lib.  48  Dig.  tit.  15,  c  6,  N.  1.    "  On  the  one  is  tme,  the  other  csnnot  be  bk, 

pent  d4finer  la  pr^somption,  un  jngement  the  term  presumption  cannot  be  k^ti- 

que  la  loi  on  I'homme  porte  snr  la  T^rit^  mately  applied."    2  ETans's  Potfaier,  S29. 

d*une  chose,  par  une  consequence  tir^  See  also  Locke  on  the  Human  Undentasd* 

d'une  autre  chose.    Ces  consequences  sont  ing,  B.  4,  ch.  14,  {  4. 

fondles  sur  ce  qui  arrive  commun^ment  et  (it)  See  Introd.  pt.  1,  {  27,  end  ttjf% 

ordinairement."    Pothier,  Traits  des  Obli-  f  298. 

gations,  part  4,  ch.  8,  sect.  2,  {  839.    See  (J)  See  Domat,  Lois  CiTiIefl»  psit  1.  ^' 

also  Bonnier,  Trait4  des  Preures,  {  685.  8,  tit.  6,  Pteamb.  h  w$et,  4 ;  2  Sviot'i 

"  A  presumption  of  any  fact  is,  properly,  Poth.  882L 
an  inferring  of  that  fact  from  oti&er  facts 
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§  300.  But  the  English  term  "  Presnniptioii,"  aa  well  as  the  latio 
"  Frsesamptio,"  has  been  used  hj  jurista  and  lawyers  in  several  dif- 
ferent seiise&  Ac  attentive  examination  of  the  subject  will  detect 
at  least  sevea  I.  The  onginsl  or  primary  sense  stated  in  the  pre- 
ceding section.  2.  The  strict  legal  sense  there  explained.  3.  A 
generic  term  including  every  sort  of  rebuttable  presumption ;  i.  e. 
rebuttable  presumptions  of  law,  strong  presumptions  of  fact,  mixed 
presumptions,  or  masses  of  evidence,  direct  or  presumptive,  which 
shift  the  burden  of  proof  to  the  opposite  party.  It  is  only  in  this 
sense  that  the  well-known  maxim,  "  Stabitur  prsesumptioni  donee 
probetur  in  contrarium,"  holds  good.  And  here  it  will  be  necessary 
to  advert  to  the  language  of  h.  C.  B.  G-ilbert  (m),  who  says,  that 
presumption  is  defined  by  the  civilians,  "  Conjectura  ex  certo  siguo 
proveniens,  quse  alio  (non)  adducto  pro  veritate  habetur ."  This  is 
far  from  correct  The  above  definition  seems  to  be  taken  from  a 
somewhat  similar  one  given  by  Alciatus  and  Menochius,  of  pre- 
sumptions of  law  (n) ;  but  it  is  wholly  inapplicable  either  to  pra- 
tumptioTUt  juris  et  de  pere,  —  whose  very  nature  is  to  exclude  all 
proof  against  what  they  assume  as  true,  —  or  to  those  presumptions 
of  fact  which  are  too  slight  to  shift  the  burden  of  proof  4.  A 
generic  term  applicable  to  certain,  as  well  as  to  contingent  infe- 
rences (o).  5.  On  the  other  hand,  the  word  presumption  has  even 
been  restricted  to  the  sense  of  irrebuttabU  presumption  (p).  6.  The 
popular  sense  of  presumptuousness,  arrogance,  blind  adventurous  con- 
fidence, or  onwarraotable  assumption  (q).  7.  The  Latin  "  pnesump- 
tio  "  had,  at  one  time  at  least,  another  signification.  In  the  Leges 
H(M».  1.  R.  10.  S  1.  wfl  find  the  expression  "Pnesumpcio  terre  vel 
mptio  "  is  used  in  the  sense  of  "in- 
itio "  (f).     Some  others  will  be  found 

i  k  1  WiU.  4,  a.28,a.E;6&7  WiU.  4, 
Hi-    c.  7«,  1.  8 ;  S  4t  9  Vict.  e.  S7,  b.  10.    The 

Latin  "  praaimiptio  "  U  frequently  n»ed  in 
S  ;  thii  KQse  by  Bncton  (ue  fol.  1  b,  {g  7 
fti.  aodS;  «a,tS:  221b,f  2):  ualMbytbe 
Et.     ciriliaiiB  and  canontote;  Uascard.  de  Prob. 

qoKst.  10,  KIT.  1,  6,  fl;  Aleiat.  de  Pnea. 
aw,  pan  2,  N.  1 1  ftc.  See  also  the  form  of 
Gth    the  comnuttion  of  the  peace,  Dalt.  Coantr. 

Just  IS,  18:  Archb.  Juitlce  nf  the  Peace. 
S7 ;         (r)  See  the  Andent  Lan  and  Initi- 
b  S    tntea  o(  England,  a.  d.  1840,  Vol.  1,  p. 
I,  a.     eie,  note  {b),  and  Gloaury. 
ho. 
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in  Mascard.  de  Prob.  qusest.  10 ;  and  Miiller^s  note  (a)  to  Stravins's 
Syntag.  Jur.  Civ.  Exercit.  28,  §  XV,  The  confusion  necessarily 
consequent  on  so  many  meanings  for  the  same  word,  joined  to  the 
great  importance  and  natural  difficulty  of  the  subject  of  judicial 
presumptions,  fully  justifies  Alciatus(«)  in  speaking  of  it  as  "Ma- 
teria valde  utilis  et  quotidiana  in  practica,  sed  confusa,  inextricabilis 
fere." 

§  301.  Before  proceeding  farther,  it  seems  advisable  to  advert  to 
certain  expressions,  used  by  the  civilians  and  canonists  to  indicate 
different  kinds  of  proof,  and  the  degrees  of  conviction  resulting  from 
them,  which,  although  in  a  great  degree  obsolete,  are  not  undeserv- 
ing of  notica  These  are  "  Argumentum,"  "  Indicium,"  "  Signum," 
"  Conjectura,"  "  Suspicio,"  and  **  Adminiculum."  The  term  "  Argu- 
mentum  "  included  every  species  of  inference  from  indirect  evidence, 
whether  conclusive  or  presumptive  (t).  "  Indicium  **  —  "  Indice  " 
in  the  French  law  —  answers  to  that  form  of  circumstantial  evidence 
in  ours,  where  the  inference  is  only  presumptive ;  and  was  used  to 
designate  the  fact  giving  rise  to  the  inference,  rather  than  the  infe- 
rence itsel£  Under  this  head  were  ranked  the  recent  possession  of 
stolen  goods,  vicinity  to  the  scene  of  crime,  sudden  change  of  life  or 
circumstances,  &c.  {u).  .  By  ''  Signum  '*  was  meant  indirect  evidence, 
coming  under  the  cognizance  of  the  senses :  such  as  stains  of  blood 
on  the  person  of  a  suspected  murderer,  indications  of  terror  on  being 
charged  with  an  offence,  &c.  (v),  *'  Conjectura"  and  "  Suspicio  "  were 
not  so  much  modes  of  proof,  as  expressions  denoting  the  strength  of 
the  persuasion  generated  in  the  mind  by  evidence.  The  former  is 
well  defined,  "  Bationabile  vestigium  latentis  veritatis,  unde  nascitur 
opinio  sapientis  "  (w) ;  or  a  slight  degree  of  credence,  caused  by  evi- 
dence too  weak  or  too  remote  to  produce  belief,  or  even  suspicion.' 
It  is  only  in  the  character .  of  "  indicative "  evidence  that  this  has 
any  place  in  English  law  (x).  "  Suspicio "  is  a  stronger  term,  — 
"Passio  animi  aliquid  firmiter  non  eligentis"  (y).  K  g. :  A.  B.  is 
found  murdered ;  and  G.  D.,  a  man  of  bad  character,  is  known  to 

(8)  Alciat  de  Pneg.  pan  1,  N.  1.  (v)  Qaintil.  Inst.   Orat  lib.  6,  c  9 ; 

(t)  See  Mattheus  de  Crimin.  ad  lib.  48  Menoch.  de  Pnes.  lib.  1,  quast  7,  NK. 

Dig.  tit.  15,  cap.  6,  N.  1 ;  and  Vinniua,  81-87. 

J  crisp.  Contr.  lib.  4,  cap.  25  &  86.  {to)  Maacardde  Prob.  qtueat  14,  K.  14. 

(u)  Mascard.  de  Prob.  lib.  1,  qnest  (a;)  See  bk.  1,  pt  1,§93. 

15  ;  Menocbius  de  Prses.  lib.  1,  quest.  7 ;  {y)  Menochius  de  Ptbs.  lib.  1,  qnast  8, 

Encyclop^die  M^tbodique,   tit.  Jurispm-  N.  41. 
dence,  Art  Indices ;  Bonnier,  Traits  dea 
Prenves,  §§  14  &  686. 
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have  had  an  interest  in  his  death :  this  might  give  rise  to  a  conjec- 
ture that  he  was  the  murderer ;  and  if  in  addition  to  this  he  had, 
a  short  time  before  the  murder,  been  seen  near  the  spot  where  the 
body  was  found,  the  feeling  in  favor  of  his  guilt  might  amount  to 
mspicion.  "  Adminiculum "  meant  any  sort  of  evidence,  which  is 
useless  if  standing  alone,  but  useful  to  corroborate  other  evidence  {£), 
These  distinctions  may  appear  subtilties  to  us,  but  for  memy  reasons 
they  were  not  without  their  use  in  the  systems  where  they  are  found. 
The  decision  of  all  questions  of  law  and  fact  was  there  intrusted  to 
a  single  judge,  one  of  the  few  limitations  to  whose  power  was,  that 
the  accused  could  not  be  put  to  the  torture  in  the  absence  of  a  cer- 
tain amount  of  evidence  against  him  (a). 

§  302.  In  dealing  with  this  important  subject,  we  propose  to 
treat  it  in  the  following  order:  — 

1.  Presumptive  evidence,  presumptions  generally,  and  fictions 

of  law. 

2.  Presumptions  of  law  and  fact,  and  of  mixed  law  and  fact, 

usually  met  in  practice. 

3.  Presumptions  and  presumptive  evidence  in  criminal  law. 

(z)  Henoch,  de  Pnes.  lib.  1,  qiuBflt.  7*  (a)  Decret  Gratian.  lib.  5,  tit.  41,  cap. 

KN.  57,  58,  59.  6;  Matth.  de  Prob.  cap.  2,  N.  80. 
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SECTION    I. 

PRESUMPnYE  EVIDENCE,  PRESUMPTIONS  GENERALLT,  AND  FICTIONS 

OF  LAW. 

§  303.  It  is  clear  that  presumptive  evidence,  and  the  presump- 
tions to  which  it  gives  rise,  are  not  indebted  for  their  probative 
force  to  positive  law.  When  inferring  the  existence  of  a  fact  from 
others^  courts  of  justice  (assuming  the  inference  properly  drawn)  do 
nothing  more  than  apply,  under  the  sanction  of  law,  a  process  of 
reasoning  which  the  mind  of  any  intelligent  being  would,  under 
similar  circumstances,  have  applied  for  itself;  and  the  force  of 
which  rests  altogether  on  experience  and  observation  of  the  course 
of  nature,  the  constitution  of  the  human  mind,  the  springs  of  human 
action,  and  the  usages  and  habits  of  society  (b).  All  such  inferences 
are  called  by  our  lawyers  "  presumptions  of  fact,"  or  "  natural  pre- 
sumptions," and  by  the  civilians,  "  prsesumptiones  hominis  "  (e) ;  in 
order  to  distinguish  them  from  others  of  a  technical  kind,  moit3  or 
less  of  which  are  to  be  found  in  every  system  of  jurisprudence,  and 
which  are  known  by  the  name  of  "  prsesumptiones  juris,"  or  '*  pre- 
sumptions of  law  "  (d).  To  these  two  classes  may  be  added  a  third, 
which,  as  partaking  in  some  degree  of  the  nature  of  each  of  the  for- 
mer, may  be  called  "  prsesumptiones  mixtse,"  "  mixed  presumptions," 
or  "  presumptions  of  mixed  law  and  fact"  And  —  as  presumptions 
of  fact  are  both  unlimited  in  number,  and  from  their  very  nature 
are  not  so  strictly  the  object  of  legal  science  as  presumptions  of 
law(e)  —  we  purpose,  in  accordance  with  the  example  of  other 
writers  on  evidence,  to  deal  with  the  latter  first,  together  with  the 
kindred  subject  of  fictions  of  law.  We  shall  then  treat  of  the  for- 
mer, together  with  mixed  presumptions ;  and  the  present  section 
will  conclude  with  a  notice  of  conflicting  presumptions. 

(5)  *'The  pTesumption  of  a  malicious         (c)  Maacardnsde  Prob.  Condna.  1SM» 

intent  to  kiU,  from  the  deUberate  oae  of  a  howeyor,  restricts  the  expression  '^natim 

deadly  weapon,  and  the  presumption  of  pnesumptio"  to  presumptions  derivvd  from 

aquatic  habits  in  an  animal  found  with  the  ordinary  course  of  nature, 
webbed  feet,  belong  to  the  same  philoso-         (d)  See  Introd.  pt  2,  {§  43  4  4S. 
phy,  differing  only  in  the  instance,  and         (e)  PhiL  k  Am.  £t.  467. 
not  in  the  principle,  of  its  application.** 
1  Greenl.  Er.  §  14,  7th  ed. 
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§  304  PRESDUPTIONS,  or,  aa  tbej  are  also  called,  "  intendment  " 
of  Uw,  and  by  the  civilians, "  prsesumptioiies  seu  positiones  juiis," 
are  inferences  or  positiooB  established  by  law,  common  or  statute  ; 
and  have  been  shown  in  the  Introduction  to  this  work  (/),  for  rea- 
sons which  it  is  unnecessary  here  to  repeat,  to  be  indispeusable  to 
every  well-regulated  system  of  jurisprudence.  They  differ  from 
presumptions  of  fact  and  mixed  presumptions  in  two  most  impor- 
tant respecta.  First,  that  in  the  latter  a  discretion,  more  or  less  ex- 
tensive, as  to  drawing  the  inference  is  vested  in  the  tribunal ;  while 
in  those  now  under  consideration  the  law  peremptorily  requires  a 
certain  inference  to  be  made,  whenever  the  facts  appear  which  it  as- 
sumes as  the  basis  of  that  inference.  If,  therefore,  a  judge  directed 
a  jury  contrary  to  a  presnmption  of  law,  a  new  trial  was,  at  common 
law,  grantable  ex  dthUo  Justitue(^) ;  and  if  a  jury,  or  even  a  succes- 
sion of  juries,  disregard  such  a  presumption,  a  new  trial  will  still  be 
granted,  totiea  quoties,  as  matter  of  right  {h)}     But  when  any  other 

(/)  IntTod-  pt  S.  {}  43  A  43.  tha  alleged  misdirection  had  oac*«ioned 

is"!  PhUl.   fc  Am.  Er.   464  ;   Haire  v.  «ome  sabatantiat  wrong  or  miicairiag*  in 

Wilton,  9  B.  &  C.  64S.     Uoder  the  Rulai  tbe  trial  of  the  action. 

:.  ralo  (A)  Phdl.  &  Am.  Er.  4SS:  1  Phill.  Er. 

1  such  4S7,  lOth  ed. ;  Tiodal  e.  Brown,  1  T.  R. 

coort,  187-171. 

J  A.  t),  whan  conflictiiig  oridenM  i*  gone  into  a 
eridontiarj  forre  of  the  presumption  of  fact  npon 
fore,  other  evidence  heeide  the  presamption  of  law 
one  entiiely  of  fact,  and  within  the  province  of  the 
.  to  give  nich  force  a*  they  think  fit  to  evidence 
iict  by  the  conrt.  Crane  «r.  Morria,  fl  Peters,  688; 
Jane  v.  U.  S.,  7  Cnnoh,  363;  TJ.  8.  «.  Wiggiiu, 
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species  of  presumption  is  overlooked  or  disregarded,  the  granting 
of  a  new  trial  has  always  been  held  to  be  a  matter  for  the  discretion 
of  the  court,  which  will  be  more  or  less  liberal  in  this  respect,  accord- 
ing to  the  nature  and  strength  of  the  presumption.  Second,  (and  here 
it  is  that  the  difference  between  the  several  kinds  of  presumptions 
is  so  strongly  marked,)  as  pi*esumptions  of  law  are,  in  reality,  rules 
of  law,  and  part  of  the  law  itself,  the  court  may  draw  the  inference 
whenever  the  requisite  facts  are  before  it  (t) ;  while  other  presump- 
tions, however  obvious,  being  inferences  of  fact^  could  not,  at  com- 
mon law,  be  made  without  the  intervention  of  a  jury. 

§  305.  The  grounds  of  these  pr(Bsumpttone8  juris  are  various. 
Some  of  them  are  natural  presumptions,  which  the  law  simply  rec(^- 
nizes  and  enforces.  Thus  the  legal  maxim,  that  every  one  must  be 
presumed  to  intend  the  natural  consequence  of  his  own  act  (k), — 
and,  therefore,  that  he  who  sets  fire  to  a  building  intended  injury 
to  its  owner,  and  that  he  who  lays  poison  for,  or  discharges  loaded 
arms  at  another,  intended  death  or  bodily  harm  to  that  person,  — 
merely  establishes  as  law,  a  principle  to  which  the  reason  of  man  at 
once  assents.  But  in  most  of  the  presumptions  which  we  are  now 
considering,  the  inference  is  only  partially  approved  by  reason, — 
the  law,  from  motives  of  policy,  attaching  to  the  facts  which  give 
rise  to  it  an  artificial  effect  beyond  their  natural  tendency  to  pro- 
duce belief  Thus,  although  a  receipt  for  money  under  hand  and 
seal,  naturally  gives  rise  to  a  presumption  of  payment,  still  it  does 
not  necessarily  prove  it;  and  the  conclusive  effect  of  such  a  receipt 
is  a  creature  of  the  law  (/).  So,  the  maxim  by  which  a  party  who 
kills  another  is  presumed  to  have  done  it  maliciously,  seems  to  rest 
partly  on  natural  equity  and  partly  on  policy.  To  these  may  be 
added  a  third  class,  in  which  the  principle  of  legal  expediency  is 
carried  so  far  as  to  establish  inferences  not  perceptible  to  reason  at 
all,  and  perhaps  even  repugnant  to  it  Thus,  when  the  law  punishes 
offences,  even  mcda  prohibita,  on  the  assumption  that  all  persons  in 
the  kingdom,  whether  natives  or  foreigners,  are  acquainted  with  the 
common  and  general  statute  law,  it  manifestly  assumes  that  which 
has  no  real  existence  whatever,  though  the  arbitrary  inference  may 
be  dictated  by  the  soundest  policy. 

§  306.  A  very  important  distinction  exists  among  presumptions 

({)  Steph.  Plead.  891,  892,  5th  ed.  ;  1    R.  «.  SheppArd,  R.  4  B.  169 ;  R.  v.  Ftr- 
Chitty,  PltMid.  221,  6th  ed.  rington.  Id.  207. 

(ib)  8  M.  &  Selw.  15 ;  9  a  &  C.  645 ;         (I)  GUh.  £▼.  158,  4th  ad. 
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of  law, —  namely,  that  some  are  absolute  and  conclusive,  called  by 
the  common  lawyers  irrebuttable  presumptions,  and  by  the  civilians 
prcssumptiones  juris  d  de  jure;  while  others  are  conditional,  incon- 
clusive, or  rebtUtable,  and  are  called  by  the  civilians  prcesumptiones 
juris  tarUum,  or  simply  prcesumptiones  jwris.  The  former  kind  has 
been  most  accurately  defined  by  the  civilians,  "  Dispositio  legis  ali- 
quid  praesumentis,  et  super  prsesumpto,  tanquam  sibi  comperto, 
statuentis.''  They  add,  "  Praesumptio  juris  dicitur,  quia  lege  intro- 
ducta  est ;  et  &  jure,  quia  super  tali  prsesumptione  lex  inducit 
firmum  jus,  et  habet  eam  pro  veritate"  (m).  In  a  word,  they  are 
infer^ices  which  the  law  makes  so  peremptorily,  that  it  will  not 
allow  them  to  be  overturned  by  any  contrary  proof,  however  strong. 
Thus,  where  a  cause  has  once  been  regidarly  adjudicated  upon  by 
a  competent  tribunal,  from  which  there  is  no  appeal,  the  whole 
matter  assumes  the  form  of  res  judicata  ;  and  evidence  will  not  be 
admitted,  in  subsequent  proceedings  between  the  same  parties,  to 
show  that  decision  to  be  erroneous  {n)}  An  infant  under  the  age 
of  seven  years  is  not  only  presumed  incapable  of  committing  felony, 
but  the  presumption  cannot  be  rebutted  by  the  clearest  evidence  of 
a  mischievous  discretion  (p)?  So,  a  bond  or  other  specialty  is  pre- 
sumed to  have  been  executed  for  good  consideration,  and  no  proof 
can  be  admitted  to  the  contrary  (p),  unless  the  instrument  is  im- 
peached for  fraud  ( q).  A  receipt  imder  hand  and  seal  is  conclusive 
evidence  of  the  payment  of  money  (r) ;  and  in  the  time  of  the  old 
feudal  tenures  it  was  an  irrebuttable  presumption  of  law,  that  a 
person  under  the  age  of  twenty-one  was  incapable  of  performing 
kuight  service  («). 

§  307.  These  conclusive  presumptions  have  varied  considerably 
in  the  course  of  our  legal  history.  Certain  presumptions,  which  in 
earlier  times  were  deemed  absolute  and  irrebuttable,  have,  by  the 
opinion  of  later  judges,  acting  on  more  enlarged  experience,  either 
been  ranged  among  prcesumptiones  juris  tantum,  or  considered  as 
presumptions  of  fact  to  be  made  at  the  discretion  of  a  jury  (t).    On 

(m)  AldatoB  de  Pnes.  pan  2,  N.  8;  (q)  Stark,  in  loc  eU,  See  bk.  2,  pt.  8, 

Menochios  de  Pnes.  lib.  1,  qaaest  3,  N.  §  220. 
17 ;  Potb.  Obi.  I  807.  (r)  Gilb.  Ev.  158,  4th  ed. 

(»)  See  infra,  cb.  9.  {$)  Litt  sect  108 ;  Co.  Litt.  78  b. 

(0)  1  Hale,  P.  C.  27,  28 ;  4  Blacksi         (t)  PbUl.  &  Am.  £y.  460  ;  1  PhilL  £r. 

Comm.  28.  469,  lOtb  ed, 

{p)  Plowd.  808,  809;  2  Stark.  Ev.  980, 
8ded.;Id.747,  4thed. 

»  See  I  588,  n.  1,  (c),  infra.  «  See  §  48,  n.  1,  (/),  aupra. 
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the  whole,  modem  courts  of  justice  are  slow  to  recognize  presump- 
tions as  irrebuttable,  and  are  disposed  rather  to  restrict  than  to  ex- 
tend their  number.  To  preclude  a  party,  by  an  arbitrary  rule,  from 
adducing  evidence  which,  if  received,  would  compel  a  decision  in 
his  favor,  is  an  act  which  can  only  be  justified  by  the  clearest  ex- 
pediency and  soundest  policy ;  and  some  presumptions  of  this  class 
ought  never  to  have  found  their  way  into  it 

§  308.  Frcesumptianes  juris  et  de  jure  are  not,  however,  without 
their  use.  On  the  contrary,  when  restrained  within  due  limits,  they 
exercise  a  very  salutary  efifect  in  the  administration  of  justice,  by 
throwing  obstacles  in  the  way  of  vexatious  litigation,  and  repressing 
inquiries  where  sound  and  unsuspected  evidence  is  not  likely  to  be 
obtained  Among  the  most  useful  in  these  respects  may  be  ranked 
the  principle  which  upholds  the  authority  of  res  judieaia,  the 
intendments  made  by  the  courts  to  support  the  verdicts  of  juries, 
and,  as  expoimded  in  modem  times,  the  doctrine  of  estoppel^ 

§  309.  "  Fictions  of  law  "  are  closely  allied  to  irrebuttable  pre- 
sumptions of  law.^  ''Fictio  est  legis,  adversus  veritatem,  in  re 
possibili,  ex  justa  causa,  dispositio  "  (u) :  in  other  words,  where  the 
law,  for  the  advancement  of  justice,  assumes  as  fact,  and  will  not 
allow  to  be  disproved,  something  which  is  false,  but  not  impossible 
The  difference  between  fictions  of  law  and  prcesumptianes  juris  et  de 
jure  consists  in  this,  that  the  latter  are  arbitrary  inferences,  which 
may  or  may  not  be  true ;  while,  in  the  case  of  fictions,  the  falsehood 
of  the  fact  assumed  is  understood  and  avowed  (x).    *'  Super  false  et 

(u)  Gothofred.  Kot  3,  ad  lib.  22  Dig.  Menochins  de  Pnes.  lib.  1,   quest  8;  3 

tit  3 ;  Westenbergius,  Princlpia  Juris,  ad  Blackst  Comm.  43,  note  (i).    See  a]w  2 

lib.  22  Dig.  tit  3,  f  28  ;  Huberus,  Posi-  RoL  502,  and  Palm.  354. 
tiones  Juris,  ad  lib.  22  Dig.  tit.  3,  N.  25  ;         (x)  Huberos,  PneL  Jnr.  Ci?.  liK  S8> 

1  See  §  582,  n.  1,  infra. 

^  Fictions  of  law.  —  Conf.  Maine's  Anc.  Law,  21  et  seq.    For  a  modern  and  striking 
instance  of  a  fiction  of  law  reference  may  be  had  to  the  mle  regulating  suits  in  the 
Federal  Courts  between  corporations  owing  their  charters  to  different  States.     The 
Jttdiciaiy  Act  of  1789,  §  11,  (1  Stat  at  Laige,  78,)  giyes  the  Ciivuit  Courts  of  the 
United  States  jurisdiction  oyer  suits  between  citizens  of  different  States.    Now  a  cor- 
poration aggregate  is  not  a  citizen,  within  the  meaning  of  this  provision  ;  —  that  was 
early  settled.    Hope  Ins.  Co.  «.  Boardman,  5  Cranch,  57;  Bank  of  U.  S.  v,  DeTesnx* 
5  Cranch,  61;  Bank  of  Augusta  v.  Earle,  18  Peters,  519;  Wood  v,  Hartford  Ina  Ca, 
13  Conn.  202.    The  diflSculty  in  acquiring  the  necessary  jurisdiction  has  been  obriattd 
by  a  fiction;  —  it  being  conclusively  presumed  (the  expression  may  be  noted)  that  tbe 
members  of  the  respective  corporations  are  citizens  of  the  State  to  which  such  Utiguit 
corporations  owe  their  respective  charters.     Railway  Co.  v.  Whitton,  13  Wall.  270, 
284;  Ohio  &'Miss.  R.  R.  v.  Wheeler,  1  BUck,  286;  Drawbridge  Co.  v.  Shepherd,  20 
How.  227;  Manfn'  N.  Bank  o.  Baack,  2  Abb.  (U.  S.)  232;  MuUer  v.  Dows,  4  Otto, 
(94  U.  S.)  444. 
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certo  fiDgitnr,  super  incerto  et  vero  pnesumitor "  (y).  Thua,  the 
prcesumptio  Juris  tt  dejure,  that  infants  under  the  ^e  of  seven  years 
are  ddi  ineapaees  for  felonious  purposes  (z),  is  probably  true  in  gen- 
eral, though  false  in  particular  instances ;  but  when,  in  order  to  give 
jurisdiction  to  Uie  courts  at  Westminster,  the  law  used  to  feign  that 
a  contract,  which  was  really  eotered  into  at  sea,  was  made  in  some 
part  of  England  (a),  the  assumption  was  avowedly  &lse,  and  a  fic- 
tion in  the  completest  sense  of  the  word, 

§  310.  Fictions  of  law,  bs  is  justly  observed  by  Mr.  Justice 
filackatone  (b),  though  they  may  startle  at  first,  will  be  found  od 
consideration  to  be  highly  beneficial  and  useful  Like  artificial  pre- 
sumptions, however,  they  have  also  their  abuse ;  for  we  sometimes 
find  them  introduced  into  the  jurisprudence  of  a  country  without 
adequate  cause,  or  retained  in  it  after  their  utility  has  ceased.  They 
are  invented,  say  the  civilians,  "ad  conciliandam  tequitatem  cum 
ratione  et  subtilitate  juris  "  (c) ;  and  it  is  a  well-known  maxim  of  the 
common  law,  "  In  fictione  juris  semper  subsistit  Eequitaa  "  (rf) ;  ^  in 
furtherance  of  which  principle  the  two  following  rules  have  been 
laid  dawn. 

§  311.  First,  fictions  are  only  to  be  made  for  necessity,  and  to 
avoid  mischief  («),  and,  consequently,  tbey  must  never  be  allowed  to 
work  prejudice  or  injury  to  an  iimocent  party  (/):  "Fictio  juris 
non  operatur  damnum  vel  injnriam  "  (g).  Thua,  if  a  man  seised  in 
fee  of  lands  marries,  and  makes  a  feoffment  to  another,  who  grants 
a  rent-chaige  out  of  it  to  the  feoffor  and  his  wife,  and  to  the  heirs  of 
the  feoffor,  and  the  feoffor  dies,  and  his  wife  recovers  the  moiety  of 
the  land  for  her  dower  by  custom,  she  may  distrain  but  for  half  of  the 
rent-charge;  for  although,  by  fiction  of  law,  her  claim  of  dower  is 
above  the  rent,  yet,  if  that  fiction  were  carried  so  far  as  to  allow  her 
to  distrain  for  the  whole  rent,  it  would  work  a  wrong  to  a  third 
person,  which  the  law  will  not  allow  (k).  So,  although  the  vouchee 
in  a  common  recovery  was,  by  fiction  of  law,  considered  tenant  of 

tit  S,  N.  31  i  TiNt.  Bd  Pand.  lib.  32.  tit.  (e)  Voet.  ad  Puid.  lib.  23,  tit.  S,  H 

3.  N.  19  ■  Alriata.  .I.  Pi™.  n.r,.  1.  N.  i.  ld\  3  BUckst.   Comm.   43  ;    Co.   ] 

.  10  Co.  40  «  ;  11  Co.  61  a. 
3  Co.  SO  a,  Batler  and  Baker'*  i 
Id.  29;  llCo.6lBi  IS  Co.  2 
Palm.  851.     8e«  a]«a  S  Co.  8 
G02  ;  »  Eicb.  15. 
Co.  Litt.  l&D  ft. 

SIS,  Mb 
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the  land^  so  far  as  to  enable  him  to  levy  a  fine  to  die  demandaDt^or 
to  accept  a  fine  or  release  from  him ;  still,  as  the  vonchee  had  reallj 
nothing  in  the  land,  a  fine  by  him  to  a  stranger,  or  a  fine  or  release 
to  him  from  a  stranger,  was  void  (t). 

§  312.  Secondly,  it  is  said  to  be  a  role,  that  the  matter  assumed 
as  true  must  be  something  physically  possible  (k),  **  Lex  bon  in- 
tendit  aliquid  impossibile ''  (Q.  "  Lex  non  cogit  ad  impossibilia"  («]. 
"  Nulla  impossibilia  sunt  prsesumenda  "  (n).  Thus,  says  Habens, 
where  a  man  devises  his  property,  on  condition  that  the  devisee 
shall  do  a  certain  act  within  a  limited  time  after  the  death  of  the 
devisor ;  untU  that  time  has  expired  with  the  condition  unperfonned, 
the  deceased  cannot  be  said  to  have  died  intestate ;  because  the  con- 
dition, when  performed,  has  a  retrospective  efiect  to  the  time  of  the 
death.  But  if  the  limited  time  be  allowed  to  elapse  with  the  coo- 
dition  unperformed,  no  subsequent  performance  of  it  can  have 
relation  back  to  the  day  of  the  death  ;  for  this  would  involve  the 
absurdity  of  a  man  who  had  already  died  intestate  being  deemed  to 
have  died  testate  at  a  time  subsequent  to  his  decease  (o). 

§  313.  Fictions  of  law  are  of  three  kinds :  affirmative  or  positive 
fictions,  negative  fictions,  and  fictions  of  relation  (p).  In  the  case  of 
afiirmative  fictions,  something  is  assumed  to  exist  which  in  reality 
does  not ;  such  as  the  fiction  of  lease,  entry,  and  ouster,  in  actions  of 
ejectment^  previous  to  the  15  &  16  Yict  a  76 ;  the  old  fiction,  that 

(t)  Co.  litt  265  b  ;  S  Co.  29  b.  only  opention  being  with  rdation  to  tone; 

\k)  Habenu,   PnsL  Jur.  Ciy.  libi^2,  and  with  respect  to  the  fomer,  it  is  dor 

tit.  8,  N.  22 ;  Alciatus  de  Pnes.  para  1,  from  the  preamble  of  the  Constitotioa  ii 

N.  5  ;  Devot.  Inst.  Canon,  lib.  8,  tit  9,  question,  that  the  right  to  adopt  giTea  to 

f  28,  not  2,  6th  ed.     "  Chescan  fiction  the  persona  in  the  condition  there  bkb- 

doit  eatre  ex  re  poasibili;  ceo  ne  seira  tioned   was   conferred   on    them  u  m 

d'impossible,  car  le  ley  imitate  nature  ; "  indulgence,   without   any  reference  to  i 

per  Doddridge,  J.,  in  Sheffield  v,  RatclifTe,  supposed  power  of  procreation. 
2  Bol.  501.    The  existence  of  this  rule  has         (l)  12  Co.  89. 
been  denied,  and  especially  by  Titius  (Jus         (m)  Ca  litt  92  a,  281  b ;  9  Co.  73 1; 

Privatum,  &c.  lib.  1,  cap.  9,  §f  1  &  18),  Hob.  96. 
who  says  of  fictions  in  general,  "  totus  iste         (n)  Co.  Litt  78  b. 
fictionum  apparatus,  non  tantum  non  ne-         (o)  Hubems,  PreL  Jnr.  Ci?.  hh  S^ 

cessarius,  sed  inutilis  ineptusque";  and  tit  8,  N.  22. 

he  adduces,  as  instances  of  feigned  impos-  (p)   '*  Tres    constitni   tolent  qieoea 

sibilities,   the  26th  Constitution  of  the  1.  Jffirfn€Uiva,J\mUi9a,9eaInduiiw,iiU 

Emperor  Leo,  entitled  "  ut  eunuchi  adop-  aliquid  ponitur  sea  indncitnr,  qiwd  sod 

tare  possint";   and  also  the  fact,  that  a  est.     2.  Negaiitfa  sen  Prtvativa,  qns  w, 

child  in  ventre  ta  mkre  is  susceptible  of  quod  rerera  eat,  fingitnr,  ae  si  non  eset 

many  rights,  just  as  if  it  had  been  actually  8.  TrantUUivOf  qua  id,  quod  est  is  Bfio» 

bom.  In  the  latter  of  these  cases,  however,  transfertur   in   aliud.'*      WesteB>«isiBii 

the  fiction  involves  no  impossibility,  its  Principia  Juris,  lib.  22,  tit  8,  §  29. 
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the  plaintiff  in  all  suita  on  the  law  aide  of  the  Exchequer  was 
accountaDt  to  the  Crown  (g)  ;  and  the  ac  etiam  clause  in  writs,  by 
means  of  which  the  Court  of  Queen's  Bench  preserved  its  jurisdiction 
over  matters  of  debt,  after  the  passing  of  13  Car.  2,  c.  2,  st.  2  (r),  &c. 
In  negative  fictions,  on  the  contrary,  that  which  really  exists  is 
treated  as  if  it  did  not  Thoa,  a  disseisee,  after  his  re-entry,  may 
maintain  trespass  for  injury  done  to  the  freehold  during  his  dissei- 
sin, on  the  principle  that,  so  far  as  the  disseisor  and  his  servants  are 
concerned,  the  freehold  must  be  taken  never  to  have  been  divested 
out  of  the  disseisee  (s).  Fictions  of  relation  are  of  four  kinds  (f) :  — 
First,  where  the  act  of  one  person  is  taken  to  be  the  act  of  another ; 
as  where  the  act  or  possession  of  a  servant  is  deemed  the  act  or 
possession  of  his  master.  So,  where  a  felonious  act  is  done  by  one 
person  in  the  presence  of  others  who  are  aiding  or  abetting  him,  the 
act  of  that  one  is,  in  contemplation  of  law,  the  act  of  all  (u).  "  Qui 
per  alium  facit,  per  seipsum  facere  videtur  "  (x).  Second,  where  an 
act  done  by  or  to  one  thing  is  taken,  by  relation,  as  done  by  or  to 
another ;  as  where  the  possession  of  land  is  transferred  by  livery  of 
seisin,  or  a  mortgage  of  land  is  created  by  delivery  of  the  title-deeds. 
Third,  fictions  as  to  place ;  as,  in  the  case  already  put,  of  a  contraet 
made  at  sea,  or  abroad,  being  treated  as  if  made  in  England,  and  the 
like  (y).  There  is  a  curious  instance  of  this  kind  of  fiction  in  the 
civil  law,  by  which  Soman  citizens  who  were  made  prisoners  by  an 
enemy  were  on  their  return  home  supposed  never  to  have  been 
prisoners  at  all,  and  were  entitled  to  civil  rights  as  if  they  had  not 
been  out  of  their  own  country  (z).  fourth  (and  lastly),  fictions  as 
to  tima  Thus,  where  a  feoffment  was  made  with  livery  of  seisin,  a 
subsequent  attornment  t^  the  tenant  was  held  to  relate  back  to  the 
time  of  the  livery  (a).  It  is  on  this  principle  that  the  title  of  an 
executor  or  administrator  to  the  goods  of  the  testator  or  intestate 
relates  back  to  the  time  of  bis  death,  and  does  not  take  effect  merely 
the  letters  of  administration  (b),  — an 
vent  the  property  of  the  deceased  being 

{«)  1  Halt,  P.  c.  *37. 
(«)  Co.  Litt.  258  ft.     Seo  Dig.  lib.  13, 
iln     tit.  IS,  1.  1,  i  12. 
19.  ly)  S  BUckst.  Comm.  107. 

I  in        (t)  Dig.  lib.  IB,  tit  IS,  I  12,  {  S. 
keo        (a)  SCo.  201. 

u."  (i)  Sm  the  CUM  collscted  In  Tliupa  v. 

32,    Stkllwood,  6  Mmi.  k  Or.  760. 
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made  away  with.  And  it  is  a  fixed  principle,  tbat  ratificatiaQ  bn 
relation  back  to  the  time  of  the  jtct  done,  —  "*  Omnia  Tatihilntio 
retrotrahitur  et  mandato  ffiquiparatiir"(^),  —  a  maxim  which  las 
been  well  explained  in  some  modem  cases  (d),  and  was  also  knovn 
in  the  Boman  law  (e).  By  a  similar  rule,  an  act  of  PariisiDeiit 
becomes  law  as  soon  as  the  day  of  its  passing  commences,  so  tint 
whatever  happens  on  that  day  happens  (in  law)  after  the  passing  of 
the  act  (/),  and  judicial  acts  in  the  comae  of  a  suit  are  referred  back 
to  the  commencement  of  the  day,  though  the  role  does  not  apply  to 
the  acts  of  a  party  (g). 

§  314  The  other  kind  of  presumptions  of  law,  which  we  have 
called  rebuttable  presumptions,  or  preetumptiones  Juris  toUvm,  has 
been  thus  correctly  defined  by  one  of  the  civilians':  "  Pnesamptio 
juris  dicitur,  quse  ex  legibus  introducta  est,  ac  pro  veritate  habetnr, 
donee  probatione  aut  pisesumptione  contraria  fortiore  enovata 
fuerit "  (A).  Every  word  of  this  sentence  is  worthy  of  attentioD. 
First,  like  the  former  dass,  tiiese  presumptions  are  intendments 
made  by  law ;  but,  unlike  them,  they  only  hold  good  until  disproved. 
Thus,  although  the  law  presumes  all  bills  of  exchange  and  promissoiy 
notes  to  have  been  given  and  indorsed  for  good  consideration,  it  ii 
competent  for  certain  parties  affected  by  these  presumptions  to  fal- 
sify them  by  evidence  (t).  So,  the  legitimacy  of  a  child  bom  dniiog 
wedlock  may  be  rebutted  by  proof  of  the  absence  of  the  opportanitj 
for  sexual  intercourse  between  its  supposed  parents  (J)}  So,  while 
the  law  presumes  every  infant  between  the  ages  of  seven  and  fou*- 


(c)  Co.  Utt  ISO  b,  207  a,  245  a,  25Sa; 
9  Co.  106  a  ;  4  Inst.  817  ;  1  Wms.  Saund. 
264  h,  note  (e),  6th  ed.;  8  B.  Moore,  619; 
6  Scott,  K.  R.  896  ;  2  Excb.  185  and  188; 
4  id.  790,  798  ;  7  H.  ft  N.  693. 

(d)  Wilaon  v.  Tamman,  6  Scott,  K.  R. 
894,  6  Man.  k  Gr.  286  ;  Bird  v.  Brown,  4 
Exch.  786  ;  Biuon  v.  Denman,  2  Ezcfa. 
167. 

(e)  Dig.  Hb.  46,  tit  8, 1. 12,  §  4  ;  Ub. 
48,  tit.  16,  L  1,  1 14  ;  Ub.  8,  tit  5,  L  6, 
I  9  ;  Cod.  lib.  4,  tit  28, 1.  7. 

(/)  TomlinBon,  app.,  Bollock,  respw,  4 
Q.  B.  D.  230. 

(g)  See  Edwarda  v.  Regina,  9  Ek.  628 ; 


and  Clarke  v.  Bndlanfi^  (a  A.),  8  Q.  B. 
D.  63,  in  which  latter  case  the  defendtnt 
onsucceasfuUy  contended  that  the  oooit 
could  not  inquire  at  what  period  of  the  diy 
a  writ  of  Bonioions  was  iasaed  agsiiut  him. 

(h)  Voet  ad  Pand.  Ub.  22,  tit  S,  X. 
15.  Another  civilian,  more  iscint, 
defines  a  presomption  of  law,  "  Aaam  It- 
gislatoris  ad  verisimile  appUcatio,  €SM 
probandi  transferens."  Baldus,  in  Bobr. 
Cod.  de  Probat  K.  8. 

(t)  3  Staik.  Et.  980.  8d  ed. ;  Id.  747, 
4th  ed.;  Byles on BUla,  ch.  10, 8th cd. 

(j)  See  on  this  sabject,  ii^fra,  aed  X 
aubaect  8. 


1  Herring  v.  Ooodson,  43  Misa.  892;  SolUvan  v.  EeUy,  8  AIL  148;  Com.  t.  Cos- 
neUy,  1  Browne,  (Pa.)  284;  Com.  ».  Shepherd,  6  Binney,  288;  State  ».  Pettawy.  J 
Hawksi  628,  aoc 
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teen  to  be  incapable  of  committing  felony,  as  being  doU  ineapax,  still 
a  mischievous  discretion  may  be  shown ;  for  malitia  supplet  asta^ 
km  {k)  And  there  are  many  instances  of  children  under  the  age  of 
fourteen  being  punished  capitally.  To  this  class  also  belong  the 
well-known  presumptions  in  favor  of  innocence  and  sanity,  and 
against  fraud ;  the  presumption  that  l^al  acts  have  been  performed 
with  the  solemnities  required  by  law ;  that  every  person  discharges 
the  duties  or  obligations  which  the  law  casts  upon  him  (/),  &c.  The 
concluding  words  of  the  definition  of  this  species  of  presumptions 
show,  that  they  may  be  rebutted  by  presumptive  as  well  as  by  direct 
evidence,  and  that  the  weaker  presumption  will  give  place  to  the 
stronger  (m). 


SUBSECTION  II. 


PBESUMFTIONS  OF  FACT,  AND  MIXED  PRESUKFTIONS. 


BlOT. 

PreiiimptioDS  of  fact 815 

1*.  Groonds  and  sonrces  of .    .     .    816 
Presamptioiis  leUting  to  things  816 
IVesomptions  relating  to  per- 
sons     316 

Presomptions   relating   to  the 
acta  and  thoughts  of  inteUi- 

gent  agents 816 

S*.  Pmbative  force  of  ptesamptive 

evidence  .    • 817 

Division  of  presanptions  of  fact 
into  violent,    probable,    and 

817 

btfal  utility  of.    .    .    318 
Division  of  presnmptions  of  fact 
into  alight  and  strong     .    .     819 

1.  S%ht 819 

Do  not  constitute  proof, 
or  shift  the  harden 
of  proof   ....    819 
Use  and  effect  of  .     .     820 


Sacr. 

2.  Strong 821 

Shift    the    harden    of 

l^TOof 321 

Prima  fade  evidence   821 

Effect  of 822 

Distingnishable  from 
jnroB9umptione$  Juris 
iantum     ....     823 

Kized  presumptions 824 

Grounds  of 824 

Artificial  presamptions  formerly  car- 
ried too  far  .    . 825 

Lej^timate  ose  of  artificial  presamp- 
tions   825 

Directions  to  juries  respecting  pre- 
sumptions of  fact  and  mixed  pre- 
snmptions    826 

New  trials  for  disregard  by  juries  of 
presumptions  of  fact  or  mixed  pre- 
sumptions  .    •    • 827 


§  315.  We  now  return  to  a  more  particular  examination  of  prc^ 
sumpticnes  Jtominis,  or  presumptions  of  fact ;  in  treating  of  which  it 
is  proposed  to  consider,  —  1st.  The  grounds  or  sources  whence  they 


(k)  1  Hale,  P.  0.  26;  4  Blackst  CkmmL 
28;  12  Ass.  PL  80. 


(l)  Infra,  sect.  2,  snbsects.  8  and  L 
(m)  If^firop  sahaect.  8. 
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are  derived ;  2d.  Their  probative  force.  We  shall  then  briefly  ex- 
plain the  nature  of  prcssumptiones  mixias,  or  presumptions  of  mixed 
law  and  fact ;  and,  lastly,  show  the  extent  to  which  the  discretion 
of  juries  in  drawing  presumptive  inferences  is  controlled  or  reviewed 
by  courts  of  law. 

§  316.  1^  The  grounds  or  sources  of  presumptions  of  fact  aie 
obviously  innumerable,  —  they  are  coextensive  with  the  facts,  both 
physical  and  psychological,  which  may,  under  any  circumstances 
whatever,  become  evidentiary  in  courts  of  justice  (n) :  —  but,  in  a 
general  view,  such  presumptions  may  be  said  to  relate  to  things, 
persons,  and  the  acts  and  thoughts  of  intelligent  agents  (o).  With 
respect  to  the  first  of  these,  it  is  an  established  principle  that  con- 
formity with  the  ordinary  course  of  nature  ought  always  to  be 
presumed.  Thus,  the  order  and  changes  of  the  seasons,  the  rising, 
setting,  and  course  of  the  heavenly  bodies,'  and  the  known  proper- 
ties of  matter,  give  rise  to  very  important  presumptions  relative  to 
physical  facts,  or  things.  The  same  rule  extends  to  persons.  Thus, 
the  absence  of  those  natural  qualities,  powers,  and  faculties  which 
are  incident  to  the  human  race  in  general,  will  never  be  presumed 
in  any  individual :  such  as  the  impossibility  of  living  long  without 
food,  the  power  of  procreation  within  the  usual  ages,  the  possession 
of  the  reasoning  faculties,  the  common  and  ordinary  understauding 
of  man,  &c.  (p).  To  this  head  are  reducible  the  presumptions  which 
juries  are  sometimes  called  on  to  make,  relative  to  the  duration  of 
human  life,  the  time  of  gestation,  &c.  Under  the  tbihl  class,  namely, 
the  acts  and  thoughts  of  intelligent  agents,  come,  among  others,  all 
psychological  facts ;  and  here  most  important  inferences  are  drawn 
from  the  ordinary  conduct  of  mankind,  and  the  natural  feelings  or 
impulses  of  human  nature.  Thus,  no  man  will  ever  be  presumed 
to  throw  away  his  property,  as,  for  instance,  by  paying  money  not 
due  (q) ;  and  so  it  is  a  maxim,  that  every  one  must  be  taken  to  love 
his  own  oflfspring  more  than  that  of  another  person  (r).  Many  pre- 
sumptions of  this  kind  are  founded  on  the  customs  and  habits  of  ^ 
society ;  as,  for  instance,  that  a  man  to  whom  several  sums  of 

(n)  •*  Desamitnr  [pnesnmptio]  ex  per-         (o)  Hulienu,  Pi»l.  Jur.  CiT.  lfl>.  22, 

sonis,  ex  cansis,  ex  loco,  ex  tempore,  ex  tit  8,  n.  17. 
qnalitate,  ex  jsilentio,  ex  famUmritate,  ex         (p)  Id. 

fuga,  ex  negligentia,  ex  yicinia,  exobacnri-         (g)  Voet.  ad  Pand.  UK  22,  tit  S,  n. 

tate,  exeyentti,  ex  dignitate,  ex  setate,  ex  16;  Dig.  lib.  22,  tit  8,  L  26. 
qtiantitate,  ex  amore,  ex  aodeUte,"  &o.         (r)  Co.  litt  373  a.    See  also  2  Iwt 

Matthena  de  ProbatioiubcLB,  c  2,  n.  1.  664 
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money  are  owing  by  another  will  first  call  in  the  debt  of  longest 
standing  («). 

§  317.  2^.  The  vast  field  over  which  presumptive  reasoning  ex- 
tends must  render  ineffectual  any  attempt  to  reduce  into  definite 
classes,  according  to  their  degree  of  probative  force,  the  presumptions 
to  which  it  gives  rise.    Some  classification,  however,  has  generally 
been  deemed  convenient  {t)  ;  and  there  is  one  which,  on  the  strength 
of  certain  high  authorities,  seems  to  have  become  embodied  into  our 
law  of  evidence.    "  Many  times,"  says  Sir  Edward  Coke  (v),  "  ju- 
ries, together  with  other  matter,  are  much  induced  by  presumptions ; 
whereof  there  be  three  sorts,  viz.  violent,  pl^bable,  and  light  or  tem- 
erary.      VMerUa  prcBSumptio  is  many  times  plena  prabatio ;  proB- 
gumptto  probdbilis  moveth  little ;  but  prcesumptio  levis  sen  temeraria 
moveth  not  at  alL"    "  Prsesumptio  violenta  valet  in  lege  "  {x).    As 
an  instance  of  violejUa  prcesuwptio,  amounting  to  plejui  probatio,  Sir 
Edward  Coke  (y)  —  and  in  this  he  is  foUowed  by  several  other  emi- 
nent authors  (z)  —  puts  the  case  of  a  man  who,  being  in  a  house, 
is  run  through  the  body  with  a  sword,  and  instantly  dies  of  that 
wound  ;  whereupon  another  man  is  seen  to  come  out  of  that  house, 
with  a  bloody  sword,  no  other  man  being  at  that  time  in  the  house. 
"  This,"  observes  Chief  Baron  Gilbert  (a),  "  is  a  violent  presumption 
that  be  is  the  murderer ;  for  the  blood,  the  weapon,  and  the  hasty 
fight,  are  all  the  necessary  concomitants  to  such  horrid  facts ;  and 
the  next  proof  to  the  sight  of  the  fact  itself  is  the  proof  of  those 
circumstances  that  do  necessarily  attend  such  fact."    Notwithstand- 
ing the  weight  of  authority  in  its  favor,  this  illustration  of  violent 
presumption  has  been  made  the  subject  of  much  and  deserved  ob- 
servation.    If  the  authors  just  quoted  mean  to  say,  as  their  words 
imply,  that  there  is  no  possible  mode  of  reconciling  the  above  facts 
with  the  innocence  of  the  man  who  is  seen  coming  out  of  the  house, 
the  proposition  is  monstrous !    Any  of  the  following  hypotheses  will 
reconcile  them,  and  probably  others  might  be  suggested.    First,  that 
the  deceased,  with  the  intention  of  committing  suicide,  plunged  the 
sword  into  lus  own  body ;  and  that  the  accused,  not  being  in  time 
to  prevent  him,  drew  out  the  sword,  and  so  ran  out,  through  con- 

{»)  Gflb.  £▼.  157, 158,  4th  ed. ;  1  Ey.  (z)  Jenk.  Cent.  2,  Cas.  3. 

Poth.  §  812;  God.  lib.  10,  tit.  22, 1.  3.  (y)  Co.  Litt  6  b. 

(C)  A  large  number,  taken  from  the  (z)  2  Hawk.  P.  C.  c.  46,  8.  42;  1  Stark. 

wcste  of  the  earlier  civiliana,  are  coUected  Et.  562, 8d  ed. ;  Id.  848,  4th  ed. ;  Oilb.  Ev. 

hj  MenoehiuB,  De  Pisbs.  lib.  1,  qiueat  2.  157, 4th  ed.,  &o.    See  also  note  (/),  infira. 

(«)  Co.  Litt  6  b.  (a)  Glib.  £r.  in  loe,  cO. 
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fusion  of  mind,  for  suigical  assistance  (h).    Second,  that  the  deoeaaed 
and  the  accused  both  vore  swords ;  that  the  deceased,  in  a  fit  of 
passion,  attacked  the  accused ;  and  that  the  accused,  being  close 
to  the  wall,  had  no  retreat,  and  had  just  time  enough  to  draw  his 
sword,  in  the  hope  of  keeping  off  the  deceased,  who,  not  seeing  the 
sword  in  time,  ran  upon  it,  and  so  was  killed  (c).    Third,  that  the 
deceased  may  in  fact  have  been  murdered,  and  that  the  real  mm- 
derer  may  have  escaped,  leaving  a  sword  sticking  in  or  lying  near 
the  body,  and  the  accused,  coming  in,  may  have  seized  the  sword 
and  run  out  to  give  the  alarm  (d).    Fourth,  that  the  sword  may  hare 
been  originally  used  in  an  attack  by  the  accused  on  the  deceased, 
and  wrenched  from  and  afterwards  turned  against  the  deceased  bj 
the  accused,  under  danger  of  attack  on  his  life  by  pistol  or  other- 
wise (e).    Perhaps,  however,  Sir  Edward  Coke  and  Chief  Baron 
Gilbert  only  meant,  that  the  above  facts  would  constitute  a  sufficient 
prima  fcieie  case  to  call  on  the  accused  for  his  defence,  and,  in  the 
absence  of  explanation  by  him,  would  warrant  the  jury  in  declaring 
him  guilty  (/). 

§  318.  The  utility  of  the  classification  of  presumptions  of  &ct 
into  violent,  probable,  and  light,  is  questionable  (g) ;  but  if  it  be 
thought  desirable  to  retain  it,  the  following  good  illustration  is 
added  from  a  well-known  work  on  criminal  law.  *  Upon  an  in- 
dictment for  stealing  in  a  dwelling-house,  if  the  defendant  were 
apprehended  a  few  yards  from  the  outer  door,  with  the  stolen  goods 
in  his  possession,  it  would  be  a  violent  presumption  of  his  having 

(6)  8  Benth.  Jud.  Er.  286;  Bornett's  writen  of  tfaftt  aad  sttbnqiieiit  periodi» 

Crim.  Law  of  Sootknd,  508.  u  eonclonye  proof  of  murder  (Btitohis, 

(c)  8  Benth.  Jud.  £▼.  288,  287.  Comment,  in  2ndAm  partem  Dig.  Novi,  dc 

(d)  Goodere,  End.  82.  Fnrtia,  121  a,  Ed.  Logd.  1547) ;  and  thcj 

(e)  Id.  were  deemed,  in  oar  own  law,  sniKcieDt  to 
(/)  Their  Ungaage  aeems  to  have  been  support  a  oonnterplea  to  a  wager  of  bitUe, 

•0  nndenttood  by  Mounteney,  B.,  in  the  and  thus  oust  the  appellee  of  hii  rigbt  to 

caae  of  Annesley  v.  The  Earl  of  Anglesea  invoke  the  Judgment  of  heaven.    Staavir. 

07  How.  St  Tr.  1480).   Mr.  Starkie  how-  P.  C.  Ub.  8,  c  15,  Cmmteipleea  al  Battd)e; 

ever  aays,  that  the  drcamstances  whoUy  Braeton,  lib.  8,  fol.  137.    See  alao  Brittoo, 

and  necessarily  exclude  any  but  one  hy-  foL  14.    Their  inoonclusiTcneBBi  hofwcfer, 

pothesis.     (1  Stark.  Ey.  562,  8d  ed. ;  Id.  did  not  escape  the  notice  of  some  of  the 

844,  4th  ed.)    The  Ulustratioa  given  by  more  enlightened  dviliana,  both  befeie 

Sir  Edward  Coke  of  a  violent  presumption  and  since  the  time  of  Coke.    See  Boeriai» 

is  veiy  ancient,  and  seems  to  have  been  a  QuBstiones,  168 ;  Yoet  ad  Pknd.  fibi  Si 

ikvorite  both  among  the  early  civilians  and  tit  8,  N.  14,  ftc 
the  ooromon  law  lawyers.  The  facts  stated         {g)  2  Gr.  Russ.  727.    It  is  retannd  n 

in  the  text  are  expressly  adduced  by  Bar-  Devotus,  Instit  Canoa.  lib.  8,  tit  ^  f  9^' 

tolas,  in   the   14th  century,  and  other  Paris,  1852. 
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Stolen  them ;  but  if  they  were  found  in  his  lodgings  some  time  after 
the  larceny,  and  he  refused  to  account  for  his  possession  of  them, 
this,  together  with  proof  that  they  were  actually  stolen,  would 
amount,  not  to  a  violent^  but  to  a  probable  presumption  merely ; 
but,  if  the  property  were  not  found  recently  after  the  loss,  as,  for 
instance,  not  until  sixteen  months  after,  it  would  be  but  a  light  or 
rash  presumption,  and  entitled  to  no  weight "  (h), 

§  319.  A  division  of  presumptions  of  fact,  more  accurate  in  prin- 
ciple and  more  useful  in  practice,  is  obtained  by  considering  them 
with  reference  to  their  effect  on  the  burden  of  proof,  or  onus  pro- 
handi;  the  general  principles  and  rules  of  which  have  been  explained 
io  the  First  Part  of  the  present  Book  (t).  Prcgsumptiones  haminis,  or 
presumptions  of  fact,  are  divided  into  slight  and  strong,  according 
as  they  are  or  are  not  of  sufficient  weight  to  shift  the  burden  of 
proof  (j).  Slight  presumptions,  although  sufficient  to  excite  sus- 
picion, or  to  produce  an  impression  in  favor  of  the  truth  of  the  facts 
they  indicate,  do  not,  when  taken  singly,  either  constitute  proof  or 
shift  the  burden  of  proof.  Thus,  the  fact  of  stolen  property  being 
found  in  the  possession  of  the  supposed  criminal,  a  long  time  after 
the  theft,  though  well  calculated  to  excite  suspicion  against  him,  is, 
when  standing  alone,  insufficient  even  to  put  him  on  his  defence  (k). 
So,  where  money  has  been  stolen,  and  money,  similar  in  amount  and 
in  the  nature  of  the  pieces,  is  found  in  the  possession  of  another 
person ;  but  none  of  the  pieces  are  identified,  and  there  is  no  other 
evidence  against  him  (2).  And  in  the  civil  law,  where  a  guardian, 
who  originally  had  no  estate  of  his  own,  became  opulent  during 
the  continuance  of  his  guardianship,  this  fact,  standing  alone,  was 
deemed  insufficient  to  raise  even  a  prima  facie  case  of  dishoiAssty 
against  him  (m)  ;  the  Code  justly  observing,  "  Nee  enim  pauperibus 
industria,  vel  augmentum  patrimonii  quod  laboribus,  et  multis  casi- 
hus  quffiritur,  interdicendum  est "  (n).  To  this  class  also  belong  the 
presumption  of  guilt  derived  from  footmarks  resembling  those  of 
a  particular  person  being  found  on  the  snow  or  ground  near  the 

(A)  Arehb.  Crins.  Ple&d.  259, 19th  ed.  Westenbeigina,  Principia  Joris,  Ub.  22, 

(t)  Supm,  pt.  1,  ch.  2.  tit  8,  §f  26,  27. 

0' )  "  PiKsamptio  [hominis]  recte  di-         {k)  Supra,  bk.  2,  pt  2. 
▼iditor  in  IfiYiorem,  et.fortiorero.     Levior         (D  1  Stark.  Ev.  669,  Sd  ed.;  Id.  864, 

movet  cospicionem,  et  jadicem  qnodammo-  4th  ed. 

do  indiiutt ;  ted  per  se  naUum  habet  jaris         (m)  Voet  ad  Pand.  lib.  22,  tit  8,  N. 

dfectnm,  nee  onere  probandi  leyat."    Ha-  14;  2  Ev.  Poth.  846. 
Vmu,  PneL  Jnr.  Civ.  lib.  22,  tit  8,  N.  16.         (n)  Cod.  Ub.  6,  tit  61,  L  10. 
See  afao  Xatth.  de  Prob.  e.  2,  NN.  1  &  6; 
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scene  of  crime  (p) ;  the  presumption  of  homicide  from  preyioos 
quarrels  (p),  or  from  the  accused  having  a  pecuniary  iaterest  in 
the  death  of  the  deceased  (q), 

§  320.  But  although  presumptions  of  this  kind  are  of  no  veigbt 
when  standing  alone,  still  they  not  only  form  important  links  in  a 
chain  of  evidence,  and  frequently  render  complete  a  body  of  proof 
which  would  otherwise  be  imperfect,  but  the  concurrence  of  a  large 
number  of  them  may,  (each  contributing  its  individual  share  of 
probability,)  not  only  shift  the  onus  proiandi,  but  amount  to  proof 
of  the  most  convincing  kind  (r).  *'  A  man's  having  observed  the 
ebb  and  flow  of  the  tide  to-day,"  observes  Bishop  Butler  (<),  "affords 
some  sort  of  presumption,  though  the  lowest  imaginable,  that  it  may 
happen  again  to-morrow ;  but  the  observation  of  this  event  for  so 
many  days,  and  months,  and  ages  together,  as  it  has  been  obsenred 
by  mankind,  gives  us  a  full  assurance  that  it  will."  ConvictioDS» 
even  for  capital  offences,  constantly  take  place  on  this  kind  of  evi- 
dence (t) ;  and  the  following  good  illustration,  in  a  civil  case,  is 
given  by  Pothier  from  the  text  of  the  Boman  law(«):  "A  sister 
was  charged  with  the  pajrment  of  a  sum  of  money  to  her  brother; 
after  the  death  of  the  brother,  there  was  a  question  whether  this 
was  still  due  to  his  successor.  Papinian  decided  (v),  that  it  ought 
to  be  presumed  that  the  brother  had  released  it  to  his  sister;  and  he 
founded  the  presumption  of  such  release  on  three  circumstaDoes: 
Ist  From  the  harmony  which  subsisted  between  the  brc^her  aod 
the  sister ;  2d.  From  the  brother  having  lived  a  long  time  without 
demanding  it;  3d.  From  a  great  number  of  accounts  being  pro- 
duced, which  had  passed  between  the  brother  and  sister,  upon  their 
respective  affairs,  in  none  of  which  was  there  any  mention  of  it 
Each  of  these  circumstances,  taken  separately,  would  only  hare 
formed  a  simple  presumption,  insufficient  to  establish  that  the  de- 
ceased had  released  the  debt ;  but  their  concurrence  appeared  to 
Papinian  to  be  sufficient  proof  of  such  release  "  (w). 


(o)  Mascardttfl  de  Probat.  qusest  8, 
NN.  21-23;  R.  v,  Britton,  1  Foot  &  F.  854. 

(p)  Domat,  Lois  Civiles,  part  1,  liv.  8, 
tit  6,  Prdamb. 
,  {q)  8  Benth.  Jud.  Et.  188. 

(r)  1  Ey.  Poth.  art  815,  816 ;  Hube- 
nu,  PtoL  Jnr.  Ci^.  Ub.  22,  tit  8,  NN.  4 
and  16;  Id.  Positiones  Jur.  sec.  Pand. 
lib.  22,  tit  8.  N.  19 ;  Matth.  de  Ciim. 
ad  Ub.  48  Dig.  tit  15,   c  6;  Yoet  ad 


Pand.  UK  82,  ttt  8,  N.  18 ;  1  StaiL  Et. 
570,  3d  ed. ;  M.  855,  4tb  ed. 

{$)  Bailer's  Analogy  of  BeUgioB,  Ia- 
troduction. 

(0  See  fii>^  sect  8,  and  App. 

(u)  1  Et.  Potk  art  816. 

(r)  "Denied,**  in  Evans's  trusUtiao 
of  Pothier,  is  an  obrioos  misprint 

(IP)  This  is  the  law  "Procula,"  whiei 
wOl  be  found  Dig.  Ub.  28,  tit  3,  L  S6. 
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§  321.  Strong  presumptions  of  fact,  on  the  contrary,  shift  the 
burden  of  proof,  even  though  the  evidence  to  rebut  them  involved 
the  proof  of  a  negative  (x).  The  evidentiary  fact  giving  rise  to  such 
a  presumption  is  said  to  be  *^prima/acie  evidence  "  of  the  principal 
fact  of  which  it  is  evidentiary.  Thus,  possession  is  prima  facie  evi- 
dence of  property ;  and  the  recent  possession  of  stolen  goods  is  suffi- 
cient to  call  on  the  accused  to  show  how  he  came  by  them,  and,  in 
the  event  of  his  not  doing  so  satisfactorily,  to  justify  the  conclusion 
that  he  is  the  thief  who  stole  them  (y).  So,  a  receipt  for  rent  accrued 
due  subsequently  to  that  sued  for,  is  prima  facie  evidence  that  all 
rent  had  been  paid  up  to  the  time  of  giving  the  receipt,  as  it  is 
unlikely  that  a  landlord  would  not  first  call  in  the  debt  of  longest 
standing  (z). 

§  822.  Presumptions  of  this  nature  are  entitled  to  great  weight, 
and,  when  there  is  no  other  evidence,  are  generally  decisive  in  civil 
cases  (a).  In  criminal,  and  more  especially  in  capital  cases,  a  greater 
degree  of  caution  is,  of  course,  requisite,  and  the  technical  rules 
regulating  the  burden  of  proof  are  not  always  strictly  adhered  to  (b), 

§  323.  The  resemblance  between  inconclusive  presumptions  of 
law,  and  strong  presumptions  of  fact,  cannot  have  escaped  notice,  — 
the  effect  of  each  being  to  assume  something  as  true  until  it  is  re- 
butted ;  and,  indeed,  in  the  Boman  law,  and  in  other  systems  where 
the  decision  of  both  law  and  fact  is  intrusted  to  a  single  judge,  the 
distinction  between  them  becomes  in  practice  almost  impercep- 
tible (c).    But  it  must  never  be  lost  sight  of  in  the  common  law. 


SirW.  D.  Eteiis,  in  his  Fsloable  edition 
of  Pothier,  observes  on  this  passage,  that 
it  does  not  sufficiently  appear  from  the 
law,  ssi^ven  in  the  Digest,  that  the  broth- 
er had  lived  any  great  length  of  time,  or 
that  harmony  had  existed  between  him 
and  his  sister.  He  seems,  however,  to 
have  overlooked  the  phrase  "qnamdin 
vixit,**  and  the  peculiar  expression  "de- 
sideratum." 

(z)  See  Byrne  V.  Boadle,  2  H.  &C.  722; 
Kearney  «.  London  and  Brighton  Railway 
Company,  L.  Rep.  5  Q.  B.  411 ;  &  c.  (in 
Cam.  Scac),  6  ib.  759.  **  Pznsumptio 
fortior  vocatur,  qnsB  determinat  judicem, 
ut  credat,  rem  certo  modo  se  habere,  non 
tamen  qoin  sentiat,  earn  rem  alitor  se  ha- 
bere poBM.  Ideoqne  ejus  hie  est  effectus, 
qood  tnnifiBiat  .onus  proband!  in  adver- 


sarium,  quo  non  probante,  pro  veritate 
habetur."  Huberus,  Pnel.  Jur.  Civ.  lib. 
22,  tit  8,  N.  16.  See  also  Heinec.  ad 
Pand.  pars  4,  §  124;  Matth.  de  Prob.  cap. 
2,  N.  6  ;  Westenbei^us,  Principia  Juris, 
lib.  22,  tit  8,  §  27. 

{y)  See  bk.  2,  pt.  2. 

(s)  Gilb.  £v.  157,  4th  ed. 

(a)  Huberus,  PreeL  Jur.  Civ.  lib.  22, 
tit  8,  N.  16. 

{b)  Id.  See  R.  v,  Hadfield,  27  How. 
St  Tr.  1282,  1353. 

(e)  "  Qmelibet  exempla  fortiorum,  quas 
diximus  pnesumptionum,  quatenus  legibns 
prodita  sunt,  ad  hanc  classem  "  (sell,  pvees. 
jur.)  "  non  male  referuntur,  si  hac  distinc- 
tione  placeat  uti."  Huberus,  Prel.  Jur. 
Civ.  lib.  22,  tit.  8,  N.  18.  See  also  GifSB- 
ley,  Evidence  in  £q.  488,  484,  2d  ed. 
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where  the  functions  of  judge  and  juiy  are  usually  kept  distinct 
Unfortunately,  however,  the  line  of  demarcation  between  the  differ- 
ent species  of  presumptions  has  not  always  been  observed  with  the 
requisite  precision.  We  find  the  same  presumption  spoken  of  by 
judges,  sometimes  as  a  presumption  of  law,  sometimes  as  a  presump- 
tion of  fact,  sometimes  as  a  presumption  which  juries  should  be 
advised  to  make,  and  sometimes  as  one  which  it  was  obligatoiy  on 
them  to  make  (d). 

§  324.  We  now  come  to  the  consideration  of  "mixed  presump- 
tions " ;  or,  as  they  are  sometimes  called,  "  presumptions  of  mixed 
law  and  fact,"  and  "  Presumptions  of  fact  recognized  by  law."  These 
hold  a  place  somewhere  between  the  two  foregoing;  and  consist 
chiefly  of  certain  presumptive  inferences  which  from  their  strength, 
importance,  or  frequent  occurrence,  attract  as  it  were  the  observation 
of  the  law ;  and,  from  being  constantly  recommended  by  judges  and 
acted  on  by  juries,  become  in  time  as  familiar  to  the  courts  as  pre- 
sumptions of  kw,  and  occupy  nearly  as  important  a  place  in  the 
administration  of  justice.  Some  also  have  been  either  introduced 
or  recognized  by  statute.  They  are  in  truth  a  sort  of  quasi  prassump' 
tiones  juris;  and,  like  strict  legal  presumptions,  may  be  divided  into 
three  classes :  —  1st  Where  the  inference  is  one  which  common 
sense  would  have  made  for  itself;  2d.  Where  an  artificial  weight 
is  attached  to  the  evidentiaiy  facts,  beyond  their  mere  natural  ten- 
dency to  produce  belief;  and,  3d.  Where  from  motives  of  legal 
policy,  juries  are  recommended  to  draw  inferences  which  are  purely 
artificial  The  last  two  classes  are  chiefly  found  where  long- 
established  rights  are  in  danger  of  being  defeated  by  technical  ob- 
jections, or  by  want  of  proof  of  what  has  taken  place  a  great  while 
ago ;  in  which  cases  it  is  every  day's  practice  for  judges  to  advise 
juries  to  presume,  without  proof,  the  most  solemn  instruments,  such 
as  charters,  grants,  and  other  public  documents,  as  likewise  all  sorts 
of  private  conveyances  («). 

§  325.  Artificial  presumptions  of  this  kind  require  to  be  made 
with  caution,  and  it  must  be  acknowledged  that  the  legitimate  lim- 
its of  the  practice  have  often  been  greatly  overstepped  (/).    There 

(</)  Phill.  k  Am.  £r.  460,  461;  1  PhUl.  Chnreh  v.  Bnllazd,  2  Mete.  868»  sad  oOmt 

£y.  470,  10th  ed.  cases. 

(e)  Infra,  sect  2,  snbaect.  5.     In  the  (/)  See  Doe  d.  Fenwick  v.  Beed,  5  Bw 

IT.  S.  deeds  hare  been  repeatedly  presumed.  &  A.  232,  236,  237,  per  Abbott,   C.  J.; 

Morgan's  Best,  691,  citing  Brattle  Square  Hsnnood  v.  Oglander,  S  Ves.  106,  190; 
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are  in  the  books  many  cases  on  this  subject,  which  cannot  now  be 
considered  as  law,  and  some  of  which  even  border  on  the  ridiculous. 
Thus,  in  an  action  on  the  game  laws,  it  was  suggested  that  the  gun 
with  which  the  defendant  fired  was  not  charged  with  shot^  but  that 
the  bird  might  have  died  in  consequence  of  the  fright;  and,  the 
jury  havmg  given  a  verdict  for  the  defendant,  the  court  refused  a 
new  trial  ^).  In  another  case,  Lord  Ellenborough  is  reported  to 
have  cited  with  approbation  an  expression  of  Lord  Kenyon,  that,  in 
favor  of  modem  enjoyment,  where  no  documentary  evidence  existed, 
he  would  presume  two  hundred  conveyances,  if  necessary  (A).*  So, 
in  Wilkinson  v.  Payne  (i),  which  was  an  action  on  a  promissory 
note,  given  to  the  plaintiff  by  the  defendant  in  consideration  of  his 
marrying  the  defendant's  daughter,  to  which  the  defence  set  up  was 
that  £he  marriage  was  not  a  legal  one,  as  the  parties  were  married 
by  license  when  the  plaintiff  was  under  age,  and  there  was  no  con- 
sent of  his  parents  or  guardians ;  it  appeared  in  evidence,  that  both 
his  parents  were  dead  when  the  marriage  was  celebrated,  and  there 
was  no  l^al  guardian,  but  that  the  plaintiff's  mother,  who  survived 
the  father,  had,  when  on  her  death-bed,  desired  a  friend  to  become 
guardian  to  her  son,  with  whose  approbation  the  marriage  took  place. 
It  also  appeared  that,  when  the  plaintiff  came  of  age,  his  wife  was 
lying  on  her  death-bed,  in  extremis^  and  that  she  died  in  three  weeks 
afterwards ;  but  that  in  her  lifetime  she  and  the  plaintiff  were  always 
treated  by  the  defendant  and  his  family  as  man  and  wife.  Upon 
these  facts,  Grose,  J.  left  it  to  the  jury  to  presume  a  subsequent 
legal  marriage,  which  they  did  accordingly,  and  found  a  verdict  for 
the  plaintiff,  and  the  court  refused  a  new  trial  (k).  This  case  has 
been  severely  commented  on  by  Sir  W.  D.  Evans  (I) ;  and  indeed 

Dote  (a),  per  Lord  Eldon,  G. ;  Day  v,  Wil-  a  grant  from  the  Crown,  on  the  strength  of 

liams,  2  C.  it  J.  460,  461,  per  Bayley,  B. ;  eigoyment  under  two  presentations  stolen 

Doe  d.  Shewen  v.  Wroot,  5  East,  182  ;  from  the  Crown.  That  case  was  condemned 

Gibson  v.  Clark,  1  Jac.  &  W.  159,  161.  by  Lord  Eldon,  C,  in  Harmood  v.  Og- 

xtote  (a).  lander,  8  Tea.  106, 130,  note  (a),  and  waa 

ig)  Cited  by  Lord  Kenyon  in  Wilkinson  spoken  of  by  Eyre,  C.  B.,  in  Gibson  v, 

V.  Payne,  4  T.  R.  468,  469.  Clark,  1  Jac.  k  W.  159,  161,  note  (a). 

[h)  Conntesfl  of  Dartmouth  v.  Boberts,  as  "presumption   run   mad."     See  also 

16  East,  334,  839.  note  (m),  infra, 

(i)  4  T.  R.  468.  (0  2  £v.  Poth.  330.    See  also  Gresley, 

(i)  These  aie  not  the  only  instances  Evid.  in  £q.  485,  486,  2d  ed.;  and  per 

which  might  be  cited.     See  the  case  of  Parke,  R,  in  Doe  d.   Lewis  v.  Danes, 

Powell  V.  Milbanke,  Gowp.  108  (n.),  where  2  M.  &  W.  511. 
L>rd  Mansfield  advised  a  jury  to  presume 

^  Brattle  Sq.  Ch.  v.  Bullard,  2  Mete.  363;  McNair  v.  Hunt,  5  Mo.  300;  Hepburn 
«.  Anld,  5  Cianch,  262;  Marerick  v.  Austin,  1  Bailey,  (S.  C.)  59,  ace 
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it  is  impossible  not  to  assent  to  the  observation^  that  rulings  of  this 
kind  afford  a  temptation  to  juries  to  trifle  with  their  oath,  by  requir- 
ing them  to  find  as  true,  facts  which  are  probably,  if  not  obviously, 
false  (m).  Of  late  years  more  correct  views  have  grown  up ;  and,  in 
several  modem  cases,  judges  have  refused  to  direct  certain  artificial 
presumptions  to  be  made  {n).  When  thus  restrained  within  their 
legitimate  limits,  presumptions  of  this  kind  are  not  without  their 
use.  To  suppose  an  absurdity,  in  order  to  meet  the  exigency  of  a 
particular  case,  must  ever  be  fraught  with  mischief:  but  it  is  evi- 
dently different  when»  in  conformity  to  a  settled  rule  of  practice, 
juries  are  directed  to  presume  the  existence  of  ancient  documents^ 
or  the  destruction  of  formal  ones ;  or  to  make  other  presumptionSy 
on  subjects  necessarily  removed  from  ordinary  comprehension, 
but  which  the  rules  of  law  require  to  be  submitted  to  and  deter- 
mined by  them.  Both  judges  and  juries  are  frequently  compelled, 
in  obedience  to  the  Statutes  of  Limitations  and  the  strict  presump- 
tions of  law,  to  assume  as  true,  facts  which  in  reality  are  not  so ; 
and  the  ends  of  justice  may  render  a  similar  course  necessary^  in  the 
case  of  those  mixed  presumptions  which,  although  not  technically, 
are  virtually  made  by  law.  Some  of  the  most  important  of  these 
presumptions  have  in  modem  times  been  erected  by  the  legislature 
into  rules  of  law  (o). 

§  326.  The  terms  in  which  presumptions  of  fact  Mid  mixed  pre- 
sumptions should  be  brought  under  the  consideration  of  juries  by 
the  court,  depend  on  their  weight,  either  natural  or  technical 
When  the  presumption  is  one  which  the  policy  of  law  and  the  ends 
of  justice  require  to  be  made,  such  as  the  existence  of  moduses,  and 
other  immemorial  rights,  from  uninterrupted  modem  user,  the  juiy 
should  be  told  that  they  ought  to  make  the  presumption,  unless  evi- 
dence is  given  to  the  contrary; — it  should  not  be  left  to  them  as 
a  matter  for  their  discretion  (p).  And  the  same  rule  seems  to  apply 
where  the  presumption  is  one  of  much  natural  weight  and  of  fre- 


(m)  8  stark.  Et.  934,  8d  e<L ;  Id.  754, 
4th  ed. ;  and  see  Angus  v,  Dalton,  8  Q.  B. 
D.,  at  p.  105,  per  Cockbarn,  C.  J. ;  and 
Didton  V.  Angus,  6  App.  Cas.,  at  p.  812, 
per  Lord  Blackburn. 

(n)  Doe  d.  Fenwick  v.  Reed,  5  B.  ft  A. 
232;  Doe  d.  Hammond  v,  Cooke,  6  Bingh. 
174;  Wright  v.  Smithies,  10  East,  409; 
B.  V,  The  Chapter  of  Exeter,  12  A.  &  E. 
512. 


(o)  See  8  ft  4  WiH.  4,  e.  42,  a.  S;  t»/n8, 
sect.  2,  sabaect  7;  2  Ic  S  WiU.  4,  oe.  71 
and  100;  in/m,  sect.  2,  snbsect.  5. 

(p)  Shephaid  v.  Payne  (in  Cam.  Scae.), 
16  C.  B.,  K.  a  182,  185;  Lawrence  «. 
Hitch  (in  Cam.  Scac.),  L.  Rep.,  S  Q.  a 
621;  Jenkins  V.  Hanrey,  ICU.kK  877; 
Pilots  of  Newcastle  «.  Bradley,  2  E.  ft  B. 
431.  See,  however,  per  Lord  Denman  in 
Bnme  v.  Thompson,  4  Q.  B.  548,  558. 
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qaent  oocarrence,  as  where  larceny  is  inferred  from  the  recent  pos- 
session of  stolen  property  (g).  In  the  case  of  presumptions  of  a  less 
stringent  nature,  however,  such  a  direction  would  be  improper;  and 
perhaps  the  best  general  rule  is,  that  the  jury  should  be  advised  or 
recommended  to  make  the  presumption  (r).  To  lay  down  rules  for 
all  cases  would  |  of  course  be  impossible ;  but  the  language  of  the 
courts,  expressecl  in  decided  cases  in  regard  to  particular  presump- 
tions, may  in  general  be  expected  to  exercise  considerable  influence 
in  the  determiijiation  of  future  cases  in  which  the  like  presumptions 
may  arise  (s). 

§  327.  It  hks  been  already  stated  {t),  as  a  characteristic  distinc- 
tion betweetb^resumptions  of  law  and  presumptions  of  fact,  either 
sim]^e'or  mixed,  that,  when  the  former  are  disregarded  by  a  jury, 
£^/new  trial  is  granted  as  matter  of  right,  but  that  the  disregard 
of  any  of  the  latt6r,  however  strong  and  obvious,  is  onlyjground  for 
a  new  trial  at  the  discretion  of  the  court  (u).  Now,  although  ques- 
tions of  fact  are  the  peculiar  province  of  a  jury,  the  courts,  by  virtue 
of  their  general  controlling  power  over  eveiything  that  relates  to 
the  administration  of  justice  (v),  will  usually  grant  a  new  trial  when 
an  important  presumption  of  fact,  or  an  important  mixed  presump- 
tion, has  been  disregarded  by  a  jury.^  But  new  trials  will  not 
always  be  granted  when  successive  juries  disregard  such  a  presump- 
tion ;  and  the  interference  of  the  court  in  this  respect  depends  very 
much  on  circumstances.  As  a  general  rule,  it  may  be  stated,  that 
not  more  than  one  or  two  new  trials  would  be  granted  (w).  There 
are,  however,  some  mixed  presumptions  which  the  policy  of  the 
law,  convenience,  and  justice  so  strongly  require  to  be  made,  that 
the  courts  will  go  farther  in  order  to  uphold  them.  The  principal 
among  these  are  the  existence  of  prescriptive  rights  and  grants, 
from  long-continued  possession  {x),  &c.    But  it  may  well  be  doubted 

(g)  See  mpra,  §  823,  n.  (e).  ^        (10)  Phm.  ft  Am.  Kt.  459,  460.    See 

(r)  See  K  V.  Joliffe,  2  B.  &  C.  54.  Foster    v.  Steele,  S    Bing.   N.  C.   892; 

(t)  Phm.  &  Am.  £v.  461;  1  Phm.  £t.  Swinnerton  v.  The  Marquis  of  Stafford,  8 

470, 10th  ed.  Taunt.  232;  Foster  v,  AUetaby,  5  DowL 

(0  Supra^  §  304.  619;   Davies  v.  Boper,  2  Jurist,  N.  8. 

(u)  PhilL  ft  Am.  Ev.  459;  1  PhiU.  Et.  167. 
467, 10th  ed.;  Tindal  v.  Brown,  1  T.  B.  (x)  Jenkins  v.  Harvey,  1  C.  M.  ft  B. 

167.  877,  895,  per  Alderson,  B.;  Gibeon  o.  Mus- 

(«)  Goodwin  «.  Gibbons,  4  Burr.  2108;  kett,  8  Scott,  N.  B.  419. 
Burton  v,  Thompson,  2  Burr.  664. 

^  Tomley  «.  Black,  44  Ala.  159;  Goggaas  v.  Konroe,  81  Ga.  381,  aoc 
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whether^  even  in  such  cases,  the  rule  is  as  has  been  su^ested  (y), 
—  viz.  that,  if  the  jury  disregard  the  recommendation  of  the  judge, 
that  such  evidence  warrants  the  presumption,  the  court  will  direct 
a  new  trial  toties  quoties.  This  would  be  very  like  setting  aside  trial 
by  jury ;  and  where  several  sets  of  men  find  on  their'oaths  in  a  par- 
ticular way,  it  would  be  more  reasonable  to  presume  that  they  did 
not  do  so  without  good  groimds.' 


SUBSECTION   IIL 


CONFUCTINQ  PRESUMPTIONS. 


Maxim  "Stabitnr  pnesnmptioni  do* 

nee  probetar  in  contrarium  "   .     . 

Conflicting  presamptions   .    .    .    • 

Rules  respecting 

Rule  1.    Special  presumptionB 

take  precedence  of  general     . 

Rule  2.    Presumptions  deiired 

from  the  course  of  nature  are 


Sect. 

828 
829 
880 

881 


stronger  than  casoal  presump- 
tions     

Rule  8.  Presamptions  an  Ca- 
Yored  which  give  Taliditj  to 
acts 888 

Bule  4.  The  presumption  of  in- 
nocence is  uYored  in  law  .    •    884 


§  328.  It  is  obvious  from  what  has  been  already  ssid,  that  the 
maxim,  "  Stabitur  prsesumptioni  donee  probetur  in  contrarium "  (z), 
must  be  understood  with  considerable  limitation.  That  maxim  is  ob- 
viously inapplicable,  either  to  irrebuttable  presumptions  (prauump- 
tionesjwris  et  dejure),  whose  very  nature  is  to  exclude  all  contrary 
proof,  or  to  those  presumptions  of  fact  which  have  been  denominated 
slight  (prcesumptianes  leviores).  And  it  is,  therefore,  necessarily  re- 
stricted to  such  presumptions  of  law  or  fact,  mixed  presumptions, 
and  pieces  or  masses  of  presumptive  evidence,  as  throw  the  burden 
of  proof  on  the  parties  against  whom  they  militate. 

§  329.  Bebuttable  presumptions  of  any  kind  may  be  encountered 
by  presumptive,  as  well  as  by  direct  evidence  (a) ;  and  the  court 


(y)  Gale  on  Easements,  5th  ed.  162, 
citing  Jenkins  v.  Harvey,  1  C.  M.  Jk  R. 
895. 

(s)  Co.  litt.  878  b;  2  Co.  48  a;  2  Co. 
73  b;  Hob.  297;  Jenk.  Cent.  1,  cas.  62; 
8  BUckst.  Comm.  871. 

(a)  Brady  v.  Cubitt,  1  Dougl.  81,  89, 
per  Lord  Mansfield;  Jayne  «.  Price,  5 


Taunt  826,  828,  per  Heath,  J.;  R. «.  The 
Inhabitants  of  Harbome,  2  A.  &  K.  640; 
Rickards  v,  Mumford,  2  Phillim.  24»  25, 
per  Sir  John  NichoU;  Doe  d.  Haniaoa  «. 
Hampeon,  4  C.  B.  267;  Simpson  «.  Dendy, 
8  C.  B.,  K.  S.  488;  Menochius  de  Pnea. 
lib.  1,  qunst  29,  80,  81;  Maacardu  de 
Prob.  Conol.  1281. 


s  Hilliaid,  Kew  Trials,  ch.  2,  §  2;  State  v.  Faiiah,  28  Miss.  488»  aocw 


\ 
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may  even  take  judicial  notice  of  a  fact -^  such,  for  example,  as  the 
increase  ia  the  value  of  money  —  for  the  purpose  of  rebutting  a  pie- 
snmptioD,  which  would  otherwise  have  arisen  from  uninterrupted 
mcxlem  usage  (b).  Again,  it  not  unfrequently  happens  that  the 
same  facts  may,  when  considered  in  different  points  of  view,  form 
the  bases  of  opposite  inferences ;  and  iu  either  of  these  cases  it  be- 
comes necessary  to  determine  the  relative  weight  due  to  the  confiict- 
iog  presumptions.  The  relative  weight  of  coDflictiug  presumptions 
of  law  is,  of  course,  to  be  determined  by  the  court  or  judge,  —  who 
should  also  direct  the  attention  of  the  jury  to  the  burden  of  proof  as 
affected  by  the  pleadings,  and  to  the  evidence  in  each  case.  And 
although  the  decision  of  questions  of  fact  constitutes  the  peculiar 
province  of  the  jury,  they  ought,  especially  in  civil  cases,  to  be 
guided  by  those  rules  regulating  the  burden  of  proof  and  the  weight 
of  conflicting  presumptions,  which  are  recognized  by  law,  and  have 
their  origin  in  natural  equity  and  convenience.  It  must  not,  how- 
ever, be  supposed  that  every  praemtrnptio  /itm  ia,  tx  vi  termini, 
stronger  than  every  prtetumptio  hominia,  or  pnemmptio  mixta ;  on 
the  contrary,  which  of  any  two  presumptions  ought  to  take  prece- 
dence must  be  determined  by  the  nature  of  each.  The  presumption 
of  innocence,  for  instance,  is  prasmmptio  juris ;  but  every  day's  prac- 
tice shows  that  it  may  be  successfully  encountered  by  the  presump- 
tion of  guilt  arising  from  the  recent  possession  of  stolen  property  (c), 
—  which  is  at  most  only  prasumpiio  mixta. 

§  330.  The  subject  of  conflicting  presumptions  sdbms  almost  to 
have  escaped  the  notice  of  the  writers  on  English  law ;  but  several 
rules  respecting  it  have  been  laid  down  by  civilians.  Some  of 
these  are,  perhaps,  questionable  {i) ;  but  the  following  appear  sound 

(*>  Br7>Dt  r.  Foot,  L.  B«p.,  2  Q.  B.     ramptio  que  detcendit  a  qnaii  pomeBaionB 

181;  ».  C.  {in  Cmh.  Sc»cJ,  S  id.  *87.  ert  potentior  illn,  qnn  eat,  quod  qunlibet 

(c)  aupra,  bk.  2,  pt  3.  res  pnosninatiir  libem,     6.  Pnosumptio  ort 

{d)   In  wlditloQ  to  those  mmtionsd  In     potentior  et  firmior  qiue  est  upgativa,  ilk 

thu  chapter,  MeDOchiits  giT«  the  follow-     qiue  est  tffirmativK.     7.    Prasuinptio  ills 

ing  (D«  PnesomptioniUis,  lib.  1,  quest,    jadiotnr  potentior  et  Snnior  qun  est  run- 

"    "     *    "  dats  in   rations    natnmli,   ilU   qo«  est 

Fandata  in  ntione  cirili.  8.  Firmior  et 
ralidior  eiiatimstnr  Ilia  pmsoniptio,  qna 
sbaarda  et  insqiulta  eritantnr.  B.  Pr«- 
■omptio  qnts  ducltnr  a  Tacto,  est  flnnlor  et 
potentior  e>  ([tlft  aumitar  a  non  facto. 
10.  Pnesomptio  quie  rsret  aniimE,  sicqne 
Bslntl  aiteniB,  potentior  et  Srutior  eat  iUa 
qns  diduua  delitftiun  non  prasuiuL" 
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in  principle;  and«  provided  thej  are  understood  as  being  merely 
rules  for  general  guidance^  and  not  rules  of  universal  oUigalion, 
they  are  likely  to  be  serviceable  in  practice. 

§  331.  I.  Special  presumptions  take  preeedenee  of  general  (e). 
Tiiis  is  the  chief  rule ;  and  it  seems  a  branch  of  the  more  general 
principle,  "  In  toto  jure  generi  per  speciem  derogatur  **(/).  It  tests 
on  the  obvious  principle,  that,  as  all  general  inferences  (except^  of 
course,  such  as  are  juris  et  de  jure)  are  rebuttable  by  direct  proof, 
they  will  naturally  be  affected  by  that  which  comes  nearest  to  it ; 
namely,  specific  proximate  facts  or  circumstances,  which  give  rise 
to  special  inferences,  negativing  the  applicability  of  the  general  pre- 
sumption to  the  particular  case.  Thus,  although  the  owner  in  fee 
of  land  is  presumed  to  be  entitled  to  the  minerak  found  under  it  ($), 
this  presumption  may  be  rebutted  by  that  arising  &om  non-enjoy- 
ment by  him,  and  the  use  of  those  minerals  by  others  (h).  So,  al- 
though the  possession  of  land  and  the  perception  of  rent  is  prima 
facte  evidence  of  a  seisin  in  fefs,  still,  where  the  demandant  in  a 
^lit  of  right  claimed  under  a  remote  ancestor,  it  was  held  tiiat  the 
presumption  was  successfully  encountered  by  proof  that  the  demand- 
ant and  his  father,  through  whom  his  title  was  traced,  had  far  a 
long  time  allowed  other  parties  to  keep  possession  of  the  land,  when 
they  themselves  lived  in  the  neighborhood  and  must  have  been 
aware  of  it  (i).  The  flowing  of  the  tide  in  a  river  is  presumptiye 
evidence  of  its  being  navigable  (j) ;  but  the  presumption  may  be  re- 
butted by  proof  of  the  narrowness  of  the  stream,  or  the  shallowness 
of  its  channel,  or  of  acts  of  ownership  by  private  individuals,  incon- 
sistent with  a  right  of  public  navigation  (k).  The  presumption  of 
innocence  is  a  very  general,  and  rather  favored  presumption;  bnt 
guilt,  as  we  see  every  day,  may  be  proved  by  presumptive  evidence. 
Where  the  publication  of  a  libel  has  been  proved,  malice  wiH  be 
presumed  (/) ;  as  it  will  also  on  a  chaige  of  murder,  from  the  UxA  of 


(e)  Menochius  de  PrDesnmptionibaa,  lib. 
1,  qiUBst,  29,  NN.  7  &  8;  Id.  De  Arbi- 
trariiii  Jadicum,  lib.  2,  casas  472,  N.  U 
et  seq,;  Huberus,  Pi«L  Juris  CivHis,  lib. 
22,  tit  8,  K.  87;  Id.  Positiones  Juria  sec. 
Pand.  lib.  22,  tit.  8,  K.  24;  Mascaidus  de 
Probationibus,  ConcL  1281,  NN.  6  ft  7; 
2  Ev.  Pothier,  882. 

(/)  Dig.  lib.  60,  tit  17,  L  80.  See  also 
Sext  DecretaL  lib.  5,  tit  12,  de  Beg.  Juris, 
Reg.  84. 


ig)  Bowbothaa  «.  Wikon,  8  H.  L.  C 

848. 
(A)  Rowe  «.  Brenton,  8  R  ft  C  737; 

Bowe  V.  Grenfel,  R.  &  M.  996. 
(0  Jayne  v.  Price,  5  Tuut  821 
ij)  Miles  V.  Roee,  6  Taunt  70& 
(k)  Id.;   R.   V.  Montagae,  4  E  &  C 

598;  Mayor  of  Lynn  t>.  Turocr,  Cowp.  M. 
(0  Hain  «.  Wilson,  9  B.  ft  C  <4S. 
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slaying  (m).  So,  if  a  libel  be  sold  bj  a  servant  in  the  discharge  of 
his  ordinary  dntj^  this  is  presumptive,  and  —  at  least  since  the  6  & 
7  Vict  c.  96,  s.  7 — only  presumptive  evidence  of  publication  by 
the  master  (n).  So,  it  is  said  to  have  been  a  rule  in  the  ecclesi- 
astical courts,  that,  where  the  existence  of  an  adulterous  intercourse 
had  been  proved,  its  continuance  would  be  presumed  so  long  as  the 
parties  lived  under  the  same  roof  (p).  So,  although  a  fine,  without 
any  deed  executed  to  declare  the  uses,  was  presumed  to  have  been 
levied  to  secure  the  title  of  the  conusor,  evidence  was  receivable  to 
rebut  this  presumption,  and  to  show  that  it  was  levied  to  vest  the 
land  in  the  conusee  (p).  But  it  is  not  every  circumstance,  or 
special  inference,  that  wiU  suffice  to  set  aside  a  general  presumption, 
either  of  law  or  fact. 

§  332.  II.  Presumptiam  derived  from  the  course  of  nature  are 
stronger  than  casual  presumptions  (q).  This  is  a  very  important 
mle,  derived  from  the  constancy  and  uniformity  observable  in  the 
works  of  nature,  which  render  it  probable  that  human  testimonies, 
or  particular  circumstances  which  point  to  a  conclusion  at  variance 
with  its  laws,  are,  in  the  particular  instance,  fallacious.  "  Naturss 
vis  maxima  **  (r).  Thus,  on  an  indictment  for  stealing  a  log  of  tim- 
ber, it  would  probably  be  considered  a  sufficient  answer  to  any 
chain  of  presumptive  evidence,  or  even  to  the  positive  testimony  of 
an  allied  eyewitness,  to  show  that  the  log  in  question  was  so  lai^e 
and  heavy  that  ten  of  the  strongest  men  could  not  move  it  (s).  A 
charge  of  robbery  brought  by  a  strong  person  against  a  girl  or  a 
child,  or  of  rape  brought  by  an  athletic  female  against  an  old  or 
sickly  man,  would  be  refuted  in  this  way.  So,  although  this  like- 
wise rests  in  some  degree  on  principles  of  public  policy  (t),  sanity  is 
always  presumed,  even  when  the  accused  is  on  his  trial  on  a  capi- 
tal charge  (u).  Under  this  head  c6me  also  those  instances  in  which 
presumptions  drawn  from  the  natural  feelings  of  the  human  heart 


(ir)  Foster's  C.  L.  255,  290;  1  Hale, 
P.  C.  455;  1  Eftst,  ?.  0.  340. 

(»)  R,  V.  Walter.  8  Espw  21;  R.  v. 
Gatch,  1  Hood,  k  M.  487. 

(o)  Tuton  V.  Tnrton,  8  Hagg.  N.  C. 
350. 

ip)  Boe  9.  Popham,  1  Doogl.  25; 
Peake's  Er.  119,  5th  ed. 

iq)  Menochius  do  Pnes.  lib.  1,  qtueat. 
29,  N.  9;  Id.  de  Arbitrariia  Jndicum,  lib. 
2,  casus  473,  N.  19;  Mascaidus  de  Probat 


qunst  10,  K.  18;  and  ConcL  1281,  NN. 
17  &  18;  Hnbems,  Pnel.  Jar.  Civ.  lib.  22, 
tit.  8,  N.  17;  Id.  Positiones  Juris  sec. 
Pand.  lib.  22,  tit  8,  N.  24. 

(r)  2  Inst.  564;  Plowd.  809. 

(s)  Menochins  de  Arbitrariis  Jud.  lib. 
2,  casns  472,  N.  21. 

(0  InfiOf  sect.  8,  snbsect  1. 

(«)  Answer  of  the  Judges  to  the  Hottse 
of  Lords,  8  Scott,  N.  R.  595:  1  Car.  &  K. 
181;  R.  V,  Stokes,  8  Car.  Jk  K.  185. 
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have  been  found  to  prevail  over  others,  and,  among  the  rest^  over 
that  arising  from  possession,  as  in  the  judgment  of  Solomon,  already 
mentioned  (v).  So,  where  a  parent  advances  money  to  a  child,  it  is 
presumed  to  be  by  way  of  gift,  and  not  by  way  of  loan  (x);  and  the 
harsh  doctrine  of  collateral  warranty  rested,  in  some  d^ree,  on  a 
strained  application  of  this  principle  (y). 

§  333.  III.  Presumptions  are  favored  uMeh  give  validity  to  ads  [z). 
The  maxim,  "  Omnia  praesumuntur  rite  esse  acta,"  will  be  considered 
in  its  place  (a) :  and  it  will  only  be  necessary,  at  present,  to  advert 
to  some  cases  in  which  this  presumption  has  been  held  to  override 
others  also  of  a  favored  kind,  as,  for  instance,  that  of  innocence. 
On  an  indictment  for  the  murder  of  a  constable,  the  fact  of  the 
deceased  having  publicly  acted  as  constable  is  sufficient  prima  fade 
proof  of  his  having  been  such,  without  producing  his  appointment  (&). 
And  on  an  indictment  for  perjury,  in  taking  a  false  oath  before  a 
surrogate,  it  is  sufficient,  prima  facie,  to  prove  that  the  party  admin* 
istering  the  oath  acted  as  surrogate  (c). 

§  334  IV.  The  presumption  of  innocence  is  favored  in  hw  {d). 
This  is  a  well-known  rule,  and  runs  through  the  whole  criminal 
law ;  but  it  likewise  holds  in  civil  proceedings.  In  R  v.  The  In- 
habitants of  Twyning  (e),  which  is  one  of  the  leading  authorities  on 
the  subject  of  conflicting  presumptions,  it  appeared  by  a  case  sent 
up  from  the  sessions,  that,  about  seven  years  before  that  time,  a 
female  pauper  intermarried  with  Richard  Winter,  with  whom  she 
liyed  a  few  months,  when  he  enlisted  as  a  soldier,  went  abroad  on 
foreign  service,  and  was  never  afterwards  heard  o£  In  little  more 
than  twelve  months  after  his  departure,  she  married  Francis  Bona. 
On  this  evidence  the  Court  of  Queen's  Bench,  consisting  of  Bayley 
and  Best,  JJ.,  held  that  the  issue  of  the  second  marriage  ought  to 


(v)  1  KingB  iU.  16;  mtpra,  sabiect  2. 

(x)  Dig.  Lib.  10,  tit  2,  1.  50;  Yoet. 
ad  Pand.  lib.  22,  tit  8,  N.  15,  vers,  fin.; 
per  Ba^^ley,  J.,  ia  Hick  v.  Keata,  4  B.  & 
C.  89,  71. 

(y)  Co.  litt  878  a. 

(z)  Haberns,  Pnel.  Jar.  Civ.  lib.  22, 
tit  8,  K.  17;  Id.  Positiones  Jmia  see. 
Pand.  lib.  22,  tit  8,  N.  24;  Meaochioa 
de  Praea.  lib.  1,  qnaest  29,  K.  8;  Id.  de 
Arbitrar.  Jnd.  lib.  2,  caa.  472,  K.  2; 
Maseardua  de  Prob.  ConcL  1281,  KK. 
20Jk28. 

(a)  InfrOf  aeet  2,  sabaect  4. 


(h)  R.  9.  Gordon,  1  Leach,  C.  L.  Sll 

(e)  R.  V.  Yerelst,  8  Campi  482. 

((Q  Hubema,  PneL  Jnr.  Or.  fih.  2t» 
tit  8,  K.  17;  Id.  Poaitionea  Jarii  «<^ 
Pand.  lib.  22,  tit  3,  N.  24;  Menoeliiis 
de  Pnea.  lib.  1,  quest  29,  K.  11;  U  ^ 
Arbitr.  Jnd.  lib.  2,  caa.  472,  N.  25;  Ktf^ 
oaid.  de  Prob.  ConcL  1281,  KK.  9, 9(K 
Ste, ;  Middleton  v.  Bamed,  4  Exch.  S4L 
In  the  U.  S.  A.  the  preaamptioD  of  ibdo* 
oenoe  overridea  all  other  preaamptiflBS. 
Moi)|(an'a  Best,  p.  602,  citing  Veit  f . 
State,  1  Wise.,  and  other 

(a)  2  a  ft  Aid.  88S. 
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be  presumed  Intimate ;  and  the  former  judge  said  (/),  "  This  is  a 
case  of  conflictmg  presumptions^  and  the  question  is,  which  is  to 
prevail  The  law  presumes  the  continuation  of  life,  but  it  also  pre- 
sumes against  the  commission  of  crimes,  and  that  even  in  civil  cases 

until  the  contrary  be  proved The  facts  of  this  are,  that  there 

is  a  marriage  of  the  pauper  with  Francis  Burns,  which  is  prima  facie 
valid;  but  the  year  before  that  took  place,  she  was  the  wife  of 
Richard  Winter,  and,  if  be  was  alive  at  the  time  of  the  second  mar- 
riage, it  was  illegal,  and  she  was  guilty  of  bigamy.    But  are  we  to 
presume  that  Winter  was  then  alive  ?    If  the  pauper  had  been  in- 
dicted for  bigamy,  it  would  clearly  not  be  sufficient    In  that  case 
Winter  must  have  been  proved  to  have  been  alive  at  the  time  of 
the  second  marriage.    It  is  contended  that  his  death  ought  to  have 
been  proved;  but  the  answer  is,  that  the  presumption  of  law  is 
that  he  was  not  alive,  when  the  consequence  of  his  being  so  is  that 
another  person  has  committed  a  criminal  act     I  think,  therefore, 
that  the  sessions  decided  right,  in  holding  the  second  marriage  to 
have  been  valid,  unless  proof  had  been  given  that  the  first  husband 
was  alive  at  the  tima"    This  language  goes  much  farther  than  was 
necessary  for  the  decision  of  the  actual  case  before  the  court ;  and 
it  certainly  cannot  be  supported  to  its  full  extent,  as  appears  from 
the  subsequent  case  of  R  v.  The  Inhabitants  of  Harbome  (^).  There, 
in  order  to  support  an  order  for  the  removal  of  a  female  pauper,  of 
the  name  of  Ann  Smith,  it  was  proved  that  on  the  11th  of  April, 
1831,  she  had  been  married  to  one  Henry  Smith,  who  had  since 
deserted  her ;  in  answer  to  which  it  was  shown  that  he  had  been 
previously  married,  in  October,  1821,  to  another  female,  with  whom 
he  lived  until  1825,  when  he  left  her ;  that  several  letters  had  since 
been  received  from  her  in  Van  Diemen*s  Land,  one  of  which  was 
produced,  bearing  date  twenty-five  days  previous  to  the  second  mar- 
riage.   The  sessions,  on  this  evidence,  presumed  the  first  wife  to  be 
living  at  the  time  of  the  second  marriage,  and  quashed  the  order. 
On  the  case  coming  on  for  argument  before  the  Court  of  Queen's 
Bench,  several  cases  were  cited,  and  R  v.  Twyning  was  relied  on 
as  an  authority  to  show  that  the  party  asserting  the  life  of  the  first 
wife,  and  thereby  the  criminality  of  the  husband,  was  bound  to  show 
the  continuance  of  the  life  up  to  the  very  moment  of  the  second 
maiziage ;  and  that  the  court  was  precluded  from  inferring  the  con- 

(/)  2  B.  Jk  Aid.  SSS.  (g)  2  A.  ft  E.  540. 
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tinoance  of  the  life  until  the  marriage,  by  the  strict  rale  of  kgal 
presumption  laid  down  in  that  case.  The  court,  however  (Loid 
Denman,  C.  J.,  and  Littledale  and  Williams,  JJ.),  held  that  die 
conclusion  drawn  by  the  sessions  from  the  evidence  was  proper. 
Lord  Denman,  in  the  course  of  his  judgment,  expressed  himself  as 
follows :  "  The  only  circumstance  raising  any  doubt  in  my  mind  is 
the  doctrine  laid  down  by  Bayley,  J.,  in  R  tr.  Twyning.  But  in 
that  case  the  sessions  found  that  the  plaintiff  was  dead ;  and  this 
court  merely  decided,  that  the  case  raised  no  presumption  upon 
which  the  finding  of  the  sessions  could  be  disturbed.  The  two 
learned  judges,  Bayley  J.  and  Best,  J.,  certainly  appear  to  have 
decided  the  case  upon  more  general  grounds ;  the  principle,  how- 
ever, on  which  they  seem  to  have  proceeded,  was  not  necessaiy  to 
that  decision.  I  must  take  this  opportunity  of  saying,  that  nothii^ 
can  be  more  absurd  than  the  notion,  that  there  is  to  be  any  rigid 
presumption  of  law  on  such  questions  of  fact,  without  reference  to 
accompanying  circumstances,  such,  for  instance,  as  the  age  or  health 
of  the  party.  There  can  be  no  such  strict  presumption  of  law.  .... 
I  am  aware  that  Bayley,  J.  founds  his  decision  on  the  ground  of 
contrary  presumptions ;  but  I  think  that  the  only  questions  in  such 
cases  are,  what  evidence  is  admissible,  and  what  inference  may  fiiirlj 
be  drawn  from  it  It  may  be  said.  Suppose  a  party  were  shown  to 
be  alive  within  a  few  hours  of  the  second  marriage,  is  there  no  pre- 
sumption then  ?  The  presumption  of  innocence  cannot  shnt  oat 
such  a  presumption  as  that  supposed.  I  think  no  one,  under  such 
circumstances,  could  presume  that  the  party  was  not  alive  at  the 
time  of  the  second  marriage."  Judgments  to  a  similar  effect  were 
given  by  the  other  members  of  the  court.  There  is  no  conflict  what- 
ever between  the  decisions  in  the  cases  of  R  v.  The  Inhabitants  of 
Twyning,  and  B.  v.  The  Inhabitants  of  Harbome,  nor  does  the  prin- 
ciple involved  in  either  of  them  present  any  real  difficulty.  The 
presumption  of  innocence  is  a  prcBsumptio  juris,  and,  as  such,  is 
good  until  disproved.  R  v.  Twyning  decides  that  the  presumption 
of  the  fact  of  the  continuance  of  life,  derived  from  the  first  husband's 
having  been  shown  to  be  alive  about  a  year  previous  to  the  second 
marriage,  ought  not  to  outweigh  the  former  presumption  in  the  esti- 
mation of  the  sessions  or  a  jury ;  while  R  v,  Harbome  detennines, 
that  if  the  period  be  reduced  from  twelve  months  to  twenty-five  dap 
it  would  be  otherwise,  and  that  the  sessions  or  a  juiy  might»  in 
their  discretion,  presume  the  first  husband  to  be  still  living.    This 
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view  of  these  cases  is  confirmed  by  the  judgment  of  the  House  of 
Lords,  in  the  subsequent  case  of  Lapsley  v,  Grierson  (A).  In  con- 
nection with  this  branch  of  the  subject,  the  curious  case  of  Eeg.  v, 
Willshire  (t)  calls  for  notice.  In  that  case  Willshire,  who  was 
indicted  in  1881  for  bigamy  in  1880,  had  married  in  1864.  In 
1868  he  had  been  convicted  of  bigamy  in  marrying  in  1868  while 
his  wife  was  alive.  In  1879  he  had  married  again,  and  in  1880 
yet  again,  while  the  woman  to  whom  he  was  married  in  1879  was 
alive.  Thus,  there  arose  a  presumption  in  favor  of  the  marriage  of 
1879  being  innocently  contracted,  and  therefore  valid.  But  the 
prisoner,  by  putting  in  the  conviction  for  bigamy  in  1868,  showed 
that  there  was  a  valid  marriage  in  1864  with  a  woman  who  sur- 
vived at  least  till  1868.  Thus,  there  arose  a  presumption  of  the 
continuance  of  a  life,  —  of  the  life  of  the  woman  he  originally 
married  in  1864  It  was  held  to  be  a  question  of  fact  for  the  jury, 
whether  the  wife  of  1864  was  alive  or  not  when  the  prisoner  mar- 
ried in  1879,  and  the  conviction  was  quashed,  on  the  ground  that 
the  question  had  not  been  left  to  them.  In  connection  with  this 
case  it  should  be  observed :  1.  The  prisoner,  if  the  case  had  been 
tried  with  the  proper  direction  to  the  jury,  would  have  owed  his 
acquittal,  if  he  had  been  acquitted,  to  the  jury's  believing  him  to  be 
guUty  of  a  crime  for  which  he  was  not  indicted.  2.  The  strictness 
of  criminal  pleading  prevented  an  indictment  in  the  alternative. 
3.  The  strictness  of  criminal  procedure  prevented  a  new  trial  with 
a  proper  direction  to  the  jury.  4.  Although  the  prisoner  could  set 
up  the  presumption  of  the  continuance  of  his  wife's  life  in  answer 
to  indictments  for  ever  so  many  marriages  during  the  lifetime  of 
any  woman  married  to  him  after  her,  he  yet  could  avail  himself  of 
her  seven  years'  absence  as  a  defence  to  an  indictment  for  marrying 
again  during  her  lifetima 

{h)  1  H.  L.  Gba.  498.  (»)  6  Q.  B.  D.  866--C.  C.  B. 
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SECTION  11. 
PRESUMPnONS  OF  LAW  AND  FACT  USUALLY  MET  IN  FBACTICS. 

§  335.  It  is  proposed,  in  this  section,  to  consider  the  principal 
presumptions  of  law  and  fietct  usually  met  with  in  practice,  which 
will  be  treated  in  the  following  order :  — 

1.  Presumption  against  ignorance  of  the  law. 

2.  Presumptions  derived  from  the  course  of  nature. 

3.  Presumptions  against  misconduct 

4.  Presumptions  in  favor  of  the  validity  of  acts. 
6.  Presumptions  from  possession  and  user. 

6.  Presumptions  from  the  ordinary  conduct  of  mankind,  the 

habits  of  society,  and  the  usages  of  trade. 

7.  Presumption  of  the  continuance  of  things  in  the  state  in 

which  they  have  once  existed. 

8.  Presumptions  in  disfavor  of  a  spoliator. 

9.  Presumptions  in  international  law. 

10.  Presumptions  in  maritime  law. 

11.  Miscellaneous  presumptions. 
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§  336.  The  law  presumes  conclusively  against  ignorance  of  its 
provisions.^  It  is  a  prcDSumptio  juris  et  de  jure,  that  all  perBons, 
even  foreigners  (i),  subject  to  any  law  which  has  been  duly  pro- 
mulgated, or  which  derives  its  efficacy  from  general  or  immemorial 
custom,  must,  for  the  reasons  stated  in  the  Introdnction  to  this 
work  (/),  be  supposed  to  be  acquainted  with  its  provisions,  so  ftr 

(k)  R.  V.  Esop,  7  C.  ft  p.  456.  (I)  FM  S,  |  tf. 

>  See  I  296,  n.  1,  a  VII.  (iX  n^*"** 
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as  to  render  them  amenable  to  punishment  for  their  violation,  and 
to  have  done  all  acts  with  a  knowledge  of  their  legal  effects  and 
consequences  (m) :  "  Ignor&ntia  juris,  quod  quisque  tenetur  scire, 
non  excusat "  (n).  It  is  on  this  principle  that  money  paid  under  a 
mistake  of  law  cannot  be  recovered  (o),  whereas  money  paid  under 
a  mistake  of  fact  can  (p)} 

Acts  of  I^liament  take  effect  on  the  day  on  which  they  receive 
the  royal  assent,  unless,  aa  frequently  happens,  the  act  itself  provides 
oUierwiae  (j),  in  which  case  they  take  effect  on  the  day  so  provided. 
In  early  times,  they  were  ft^quently  promulgated  by  proclamation ; 
in  modem  times,  they  have  been  always  printed  by  the  government 
printer.  But  there  is  no  legal  duty  on  any  peison  to  procure  them 
to  be  printed,  nor  is  a  government  printer's  copy  evidence  of  the 
contents  of  a  public  act,  though  it  is  of  a  local  one  (r).  The  only 
evidence  of  the  contente  of  a  public  act  ia  the  Parliamentroll,  and  the 
conununication  of  the  royal  assent  to  Parliament  is  sufficient  promul- 
gation to  make  it  legally  binding,  without  any  further  publication. 

Veiy  many  public  bodies  have,  by  charter  or  statute,  power  to 
make  by-laws,  rules,  regulations  or  orders.  For  these  to  take 
effect,  the  mere  resolution  of  the  body  making  them  is  not  sufficient. 
There  most  be  some  publication  to  the  outside  world  (s),  and  the 
mode  of  publication  is  frequenUy,  but  by  no  means  univeisally, 
prescribed  by  the  charter  or  statnte  from  which  the  power  to  make 
the  by-law,  &c.  is  derived.  If  this  mode  of  publication  be  followed, 
the  by-law,  Axi.  would  seem  to  be  binding  (t),  whether  it  is  in  fact 
known  of  or  not'  If  this  mode  of  publication  be  disr^arded,  the 
by-law,  Sut  would  seem  not  to  be  binding,  althongh  it  be  in  fact 
known  of.  If  no  mode  of  publication  be  prescribed,  it  is  difficult  to 
say  what  mode  will  make  the  by-law  binding.  Blackstone  says, 
speaking  of  the  promolgatlon  of  laws  generally,  "  Whatever  way  is 

(m)  DncLkStnd.,  DnLl,  c'SO;  DiaL  (r)  8ftSTfet.c  IIS.  b.  >. 

i,  cc  18.  it;   Plowd.   Si2,  843;    1  Co.  (i)  See  hmnltj  on  B;-Uwi,  where  a. 

177  b:  2  Co.  S  b:  A  Co.  SI  a.  nnr  fnU  lUt  ot  itatatea  Buthoriziiig  bj- 

■  jjiTen. 

Bm  Hottonm,  tpp.,  Eutsrn  Conn- 
laiL  Co.,  reifB.,  7  C.  B.,  N.  B.  58, 
ich  the  Court,  din.  WilUtHM,  J., 
>  lOtenX  Tiew  of  the  statute  (8  Tict 
prctditnng  public  aotion. 


n  «.  LiTisgatoa,  IE  Ga.  MB. 
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made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the 
most  public  and  perspicuous  manner ;  not  like  Caligula,  who  (accord* 
ing  to  Dio  Cassius)  wrote  his  laws  in  a  very  small  character,  aud 
hung  them  upon  high  pillars,  the  more  effectuallj  to  ensnare  the 
people/'  It  is  submitted,  that  whether  the  promulgation  was  suffi- 
cient to  bind  is  a  question  of  law,  not  of  fact,  and  that  the  question 
whether  a  paiticular  individual,  proceeded  against  under  the  by-law, 
had  notice  in  fact  of  it,  ought  not  to  be  considered ;  but  the  point  is 
bare  of  authority,  and  a  very  difficult  one. 

§  337.  Courts  of  justice  aje  also  presumed  to  know  the  law,  but 
in  a  different  sense.^  Private  individuals  are  only  taken  to  know  it 
sufficiently  for  their  personal  guidance;  but  tribunals  are  to  be 
deemed  acquainted  with  it,  so  as  to  be  able  to  administer  justice 
when  called  on  (u) :  for  which  reason  it  is  not  necessary,  in  pleading, 
to  state  matter  of  law  (x). 

The  Sovereign  is  also  presumed  to  be  acquainted  with  the  law,  — 
**  Pra^umitur  rex  habere  omnia  jura  in  scrinio  pectoris  sui "  (y) : 
still  it  is  competent,  in  certain  cases,  to  show  that  grants  from  the 
Crown  have  been  made  under  a  mistake  of  the  law  (z). 
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§  338.  Presumptions  derived  from  the   course   of  nature  have 
been  already  noticed  as  in  general  entitled  to  more  weight  than 


(v)  See  the  judgment  of  Maule,  J., 
in  Martindale  v.  Falkner,  2  C.  B.  719, 
720;  and  the  argument  of  the  Atty.-Gen. 
in  Stockdale  «.  Hansard,  9  A.  &  E.  1, 
181. 


(x)  Steph.  Plead.  888,  6th  ed.;  1  GhiL 
Plead.  216,  6th  ed. 

(v)  Co.  Litt  99  a. 

(f)  Plowd.  502;  2  BlaeksL  CoDm. 
848 ;  R.  9.  Cfhlrk^  1  Froem.  172.  8m 
Legat's  case,  10  Co.  109. 


>  See  §  268,  n.  %,  mpra. 
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SQch  presumptions  as  arise  casoally  (a),  —  "  Naturse  vis  maxima"  (i), 
— and  they  may  be  divided  into  physical  and  moral  As  instances 
of  the  first,  the  law  notices  the  course  of  the  heavenly  bodies,  the 
changes  of  the  seasons,  and  other  physical  phenomena,  according  to 
the  maxim,  "  Lex  spectat  naturae  ordinem  **(y)-  "  If/*  says  Little- 
ton («),  "  the  tenant  holds  of  his  lord  by  a  rose,  or  by  a  bushel  of 
roses,  to  pay  at  the  feast  of  St  John  the  Baptist ;  if  such  tenant 
dieth  in  winter,  then  the  lord  cannot  distrain  for  his  relief  until  the 
time  that  roses  by  the  course  of  the  year  may  have  their  growth." 
So  the  law  presumes  all  individuals  to  be  possessed  of  the  usual 
powers  and  faculties  of  the  human  race ;  such  as  common  under- 
standing, the  power  of  procreation  within  the  usual  ages  (a),  &c. ; 
for  which  reason,  idiocy,  lunacy,  &c.  are  never  presumed.  And  the 
usual  incapacities  of  infancy  are  not  overlooked.  It  is  a  prtB- 
sumptio  juris  et  de  jure,  that  children  under  the  age  of  seven  years 
are  incapable  of  committing  felony  (b) ;  that  males  under  fourteen 
are  incapable  of  sexual  intercourse  (c) ;  and  that  males  under 
fourteen  years,  and  females  under  twelve,  cannot  consent  to  mar- 
riage {d)}  So,  between  the  ages  of  seven  and  fourteen,  an  infant  is 
presumed  incapable  of  committing  felony;  but  this  is  only  prcR- 
sumptio  juris ;  and  a  malicious  discretion  in  the  accused  maybe 
proved,  in  which  case  it  is  said,  "  Malitia  supplet  setatem  "  (e). 

§  339.   Under    this   head    come    the    important    and    difficult 
questions  of  the  maximum  and  minimum  term  of  gestation  of  the 


(a)  Supra,  Rect.  1,  snlwect.  S,  §  334. 

(6)  2  Inst.  564;  Plowd.  SOd. 

(y)  Co.  Utt.  92  •,  197  b. 

(t)  Sect  129. 

(a)  Huberaa,  Prsl.  Jar.  Civ.  lib.  22, 
tit  3,  n.  17.  In  the  caae  of  gifts  in  tail, 
the  tenant  is  presumed  never  too  old  to  be 
canable  of  having  issue  to  inherit  by  force 
of  the  gift  Phill.  &  Am.  Ev.  462.  See 
also  Reynolds  v.  Reynolds,  1  Dick.  874, 
aad  Leng  n.  Hodges,  1  Jac.  685.  Several 
instances  ars  given  in  Beck's  Med.  Jarisp. 
148,  7th  ed.,  of  females  having  borne  chil- 
dren above  the  ages  of  fifty,  and  even 
sixty  years;  and  see  the  celebrated  Dong- 
las  caow,  given  by  him  at  page  402.  Un- 
der the  feadal  system,  if  a  guardian  in 
ehiTalry  married  the  heir  to  a  woman  past 
the  age  of  child-bearing,  it  was  deemed  by 


law  a  disparagement  Litt  sect  109;  Co. 
Litt  80  b.  In  Croxton  v.  May,  9  Ch.  D. 
380,  the  Conrt  of  Appeal  refused  to  treat 
as  past  child-bearing  a  woman  aged  fifty- 
four  and  a  half  years,  wA;)  had  never  had 
any  children,  but  had  been  married  only 
three  years.  In  the  case  of  single  women, 
or  women  long  married  without  having 
children,  the  limit  seems  to  be  from  fifty- 
three  to  fifty-five  years.  See  lb.,  Haynes 
V.  Haynes,  36  L.  J.,  Ch.  303. 

{b)  1  Hale,  P.  C.  27;  4  Blackst 
Comm.  23. 

(c)  1  Hale,  P.  C.  630;  R,  v.  Phillips, 
8  C.  &  P.  736;  R.  v.  firimilow,  9  Id. 
336. 

(d)  1  Blackst.  Comm.  436. 

(«)  1  Hale,  P.  C.  26;  4  Blackst  Comm. 
23. 


1  flee  §  43,  n.  1,  (/),  wpra^ 
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human  foetus,  —  questionB  replete  with  importance  and  delicacy,  and 
an  erroneous  decision  on  which  may  not  only  compromise  the  rights 
of  individuals,  but  destroy  female  honor  and  jeopardize  the  peace  (tf 
families.    These  are  medico-legal  subjects,  on  which,  where  we  are 
not  tied  up  by  any  positive  rule  of  law,  the  opinions  of  physiologists 
and  physicians  must  necessarily  have   great  weight    As   to   the 
maximum  term  of  gestation,  —  according  to  Sir  Edward  Coke,  the 
"  legUimum  tempm  appointed  by  law  at  the  furthest  is  nine  months, 
or  forty  weeks  ";  for  which  he  cites  an  old  case  of  fiobert  Badwell, 
in  the  reign  of  Edward  L  (/),  and  endeavors  to  fortify  his  position 
by  a  passage  from  the  Book  of  Esdras  (^).    But  this  doctrine  is  not 
clear,  even  upon  the  ancient  authorities  (A) ;  while  it  is  denied  by 
the  modem  (i),  and  is  contrary  to  ezperienca    According  to  many 
eminent  authorities,  the  usual  period  of  gestation  is  nine  calendsr 
months  (k) ;  but  others  fix  it  at  ten  lunar  months,  being  280  days^ 
or  nine  calendar  months  and  about  a  week  over  (/).    Another  says 
that  "according  to  the  testimony  of  experienced  accoucheurs,  the 
average  duration  of  gestation  in  the  human  female  is   comprised 
between  the  thirty-eighth  and  fortieth  weeks  after  conception  "  (m). 
It  is,  however,  conceded  on  all  hands,  that  a  delay  or  difference  in 
the  time  may  take  place,  of  a  few  days,  or  perhaps  even  weeks ;  as 
there  are  numerous  causes,  both  physical  and  moral,  by  which  de- 
livery may  be  accelerated  or  retarded.     But  whether  the  laws  of 
nature  admit  of  such  a  phenomenon  as  the  protraction  of  the  term 
of  gestation  for  a  considerable  number  of  weeks  or  months  beyond 
the  accustomed  period,  is  an  unsettled  point  (n).    It  is  incontestable 
that  there  are  to  be  found  on  record  a  great  many  cases,  true  or  false, 
of  gestation  protracted  considerably  beyond  the  usual  tima    There 
are  old  instances  of  children  declared  Intimate  by  foreign  tribunals, 
after  a  gestation,  real  or  alleged,  of  ten,  eleven,  twelve,  thirteen,  and 

(/)  Co.  Litt  128  b.  (k)  Hug.   Co.    lifct   128   K  n.  (S); 

(y)  2  Esdras   iy.  40,   41.      "  Oo  thy  Chitty's  Med  Jarisp.  405. 
way  to  a  woman  with  child,  and  ask  of         (0  Beck's  Med.  Jarisp.  856,  7th  ed.; 

her,   when  she  hath    fulfilled  her   nine  who  remarks  that  it  is  very  important  to 

months,  if  her  womb  may  keep  the  birth  recollect  the  distinction  between  lonar  and 

any  longer  within  her.   Then  said  I, '  No^  calendar  months.     Nine  ^endar  mooths 

Lord,  that  can  she  not' "  may  be  from  278  days  to  275  days,  but  tan 

(A)  See  them  collected  and  ably  com-  lanar  months  are  280  days, 
mented  on  by  Mr.  Hargraye,  in  his  edition         (m)  Tayl.  Med.  Jurisp.  608, 607, 7thed. 
of  Co.  Litt  123  b,  n.  (2).  (n)  Beck's  Med.  Jarisp.  chapi  9,  7t]i 

(i)  Bannington  on  Ejectment,  888  0I  ed.;  Chitty,  Med.  Jarisp.  405,  406;  TsyL 

$eq.  Med.  Jarisp.  525,  c.  54,  7th  ed. 
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fourteen  months,  and  even  longer  (o).  Upoa  the  whole,  we  ma; 
Mt\j  conclude  that.  Admitting  the  possibility  of  gestation  being  pro- 
tracted in  the  sense  in  which  the  word  is  here  used,  the  genuine 
cases  of  it  are  rare  ( j>) .  It  is,  perhaps,  hardly  necessary  to  observe, 
that,  in  all  investigations  of  this  nature,  the  character  and  conduct 
of  the  mother  are  elements  of  the  highest  importance  to  be  taken 
into  consideration ;  as  also  are  the  characters  of  the  deposing  wit- 
nesses, and  the  motives  to  falsehood  or  fabrication  which  may  exist 
on  either  side. 

§340.  With  respect  to  the  minimum  term  of  gestation,  —  it 
seems  now  conceded  that,  as  a  general  rule,  no  infant  can  be  bom 
capable  of  living  until  150  days,  or  five  months,  after  conception  (^). 
There  are,  it  is  true,  some  old  cases  recorded  to  the  contmry  (r),  but 
they  have  been  doubted  («).  It  seems  also  conceded,  that  children 
bom  before  seven  months  are  very  unlikely  to  live,  and  that  even  at 
seven  months  the  chance  is  against  the  child  (t). 

§  341.  We  now  proceed  to  the  consideration  of  presumptions 
of  this  kind,  derived  from  observation  of  the  moral  world.  Many 
of  these  are  founded  on  the  feelings  and  emotions  natural  to  the 
human  heart,  of  which  we  have  already  seen  an  instance  in  the  cele- 
brated judgment  of  Solomon  (u).  Following  out  this  principle,  it 
is  held  that  natural  love  and  affection  form  a  good  consideration, 
sufficient  to  support  all  instruments  where  a  valuable  consideration 
is  not  expressly  required  by  law  (x) ;  that  money  advanced  by  a 
parent  to  his  child  is  intended  as  a  gift,  not  as  a  loan  (y),  &c.     And 

(o)  Sm  k   Urge  nnmher    (nUect«d  in  (r)  Id.,   ind    Chitty's    M«L    Jump. 

Brck'a  Ued.  Juriap.  H2-S7S,  7tli  ed.,  m  406. 

well  u  in  other  uitbon  who  IwTa  written  (<)  B«ck,  Hed.  Jnrisp.  210,  7th  ed. 

on  the  nilyect.  jf)  Id.  312;  Tejl.  Ued.  Juritp.  SIB  d 

(p)  It  u  difficnlt  to  withhold  tMent  tq.,  7th  ed. 

fnm  thrrollowiDgofanrraions  of  »  French  (u)  1  King*  ill  IS. 

writer:  — "If  wa  idmit  *U  the  facta  re-  (z)  3  Bleckat.  Corom.  2S7;  D7.  S74,  pi. 

an,  of  17;  Plowd.  306,  309;  Fhich,  l^w,  2G. 

-three  (y]  Hick  v.  Keata,  4  B.  ft  C.  B9.  71, 

at  for  per  Baj'le]',  J.     "Qoeb  pater  Alio  emau- 

ia  al-  cipeto  Kndioram  caoaa  peref^agenti  eab- 

unoii*  minUtravit,  il  non  eredendi  animo  pater 

caaaa  miaiase  foerit    comprobatnt,    aed   pietata 

itj  he  drbita  dnctna,  in  rationeni  portionia,  qnn 

contre  ei  defuneti  boni*,  ad  enndem  Glinm  per- 

a  tar-  tinuit,  eompotare  ftqailaa  non  patitor." 

.  SaS,  Dig.  lib.  10,  tit.  2,  1.  GO.    See  alM  Hm- 
cvd.  de  Proh,  UoncL  76. 
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it  is  a  maxim  of  law,  "  Nemo  prsesumitur  alienam  posteritatem  sns 
praetulisse  "  (z). 

§  342.  The  civil  law  laid  down  as  a  maxim,  "*  Qui  solvit^  nan- 
quam  ita  resupinus  est,  at  facile  suas  pecunias  jactet,  et  indebitas 
efiundat "  (a) :  and  in  the  common  law,  the  fact  of  tiansfemDg 
money  to  another  person  is  presumptive  evidence  of  payment  of  an 
antecedent  debt,  and  not  of  a  gift  or  loan  (b).  **  Non  prsesumitui 
donatio"  (c). 

§  343.   It  was  said  by  Abbott,  C.  J.,  in  the  case  of  Townson  u 
Tickell  (d),  that  "  prima  facie,  every  estate,  whether  given  by  will 
or  otherwise,  is  supposed  to  be  beneficial  to  the  party  to  whom  it  is 
given " :  and  presumptions  are  sometimes  founded  on  the  assump- 
tion, that  a  person  must  be  taken  to  be  willing  to  receive  a  bene- 
fit (e).     Thus,  in  Thompson  v.  Leach  (/),  it  was  held  that  a  surrender 
immediately  divests  the  estate  out  of  the  surrenderor,  and  vests  it  in 
the  surrenderee,  whose  consent  to  the  act  is  implied ;  for,  says  the 
book,  "  a  gift  imports  a  benefit,  and  an  assumpsit  to  take  a  benefit 
may  well  be  presumed ;  and  there  is  the  same  reason  why  a  sur- 
render should  vest  the  estate  before  notice  or  agreement,  as  why  a 
grant  of  goods  should  vest  a  property,  or  sealing  of  a  bond  to  another 
in  his  absence  should  be  the  obligee's  bond  immediately,  without 
notice."    In  Smyth  v.  Wheeler  (g),  where  a  lease  was  assigned  to 
B.  and  G.  on  certain  trusts.  Hale,  C.  J.  said,  ''This  assignment, 
being  of  a  chattel,  is  in  both  the  assignees  till  the  disagreement  of 
B.,  and  then  is  wholly  in  G."     So  it  is  said  that  mutual  benefit  is 
evidence  of  an  agreement ;  as  where  two  men  front  a  river,  and  each 
of  them  has  land  between  him  and  the  river,  and  they  cut  through 
each  other's  ground  for  water,  and  that  continues  twenty  years,  in 
such  a  case  an  agreement  may  be  presumed  {h), 

§  344.  It  is  also  a  maxim  running  through  the  whole  law,  that 
every  person  must  be  taken  to  intend  the  nattral  consequences  of 
his  acts  (t).    Thus  it  is  held  that,  inasmuch  as  the  effect  of  a  con- 

(e)  Co.  Litt.  873  a;  Wing.  Max.  285.      also  reported  8  Ley.  284;  2  Tentr.  198; 

(a)  Dig.  lib.  22,  tit.  8, 1.  25.  See  also  Thomas  v.  Cook,  2  B.  Jfc  Aid.  119,  121. 
Voet  ad  Pand.  lib.  22,  tit  8,  N.  15.  See  Barton,  Real  Prop.  67,  Sth  ed. 

(b)  Welch  V.  Seaborn,  1  Stark.  474;  (/)  2  Salk.  618;  also  reported  8  Ler. 
Cary  v.  Gerish,  4  Esp.  9;  Anbert  v.  Walsh,     284;  2  Ventr.  198. 

4  Taunt.  293;  Breton  v.  Cope,  1  Peake,         (g)  2  Keb.  774. 

81.  (h)  Yin.  Abr.  Ev.  Q.  A.  pL  & 

(c)  Matth.  de  Prob.  cap.  2,  N.  10.  (i)  2  Stark.  £y.  572,  8d  ed.;  1  GieenL 
{d)  8  B.  &  A.  81,  36.  £▼.  {  l^i  7th  ed. 

(e)  Thompson  v.  Leach,  2  Salk«  618; 
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veyance  of  property  by  way  of  fraudulent  preference  must  be  to 
delay  or  defeat  creditors,  the  law  will  presume  that  such  conveyance 
vaa  made  with  that  intention  (k).  But  the  principal  applications 
of  this  maxim  are  Co  be  found  in  criminal  cases,  as  will  be  shown  in 
a  subsequent  part  of  this  chapter  (I). 


SUBSECTION  III. 


FBESOHPTIONS  AQAINST   HISCONDDCT. 


II  agaiiut  miacondact    . 
ption  Igaiost  illcglli^v  . 


2.  Presumption  of  the  diiclurge  of 

duty 

S.  "OdioB  at  inbonestB  non  mot 


Tics  and  immonJit]'  ....'■ 
Pr^uraption  of  nisniage  .     .     '■ 
Freaumption  of  legitimacy     .     I 
4.  PreaumptioQ  against  wroogful 

or  tortious  conduct  ....    I 
G.  PreauroptioD  sgaiaat  irreligioii .    ', 
6.  PreaumptioD   erf'   the   truth  of 
t«sUmony 


§  345.  We  next  proceed  to  consider  the  presumptions  which  the 
law  makes  against  misconduct  ' 

§  346.  First,  then,  it  is  a  pnemmptio  juris,  running  through  the 
whole  law  of  England,  that  no  person  shall,  in  the  absence  of  crimi- 
native proof,  be  supposed  to  have  committed  any  violation  of  the 
criminal  law, — whether  maluvi  in  se  or  malum  prohtbitnm  (m), — 
or  to  have  done  any  act  subjecting  him  to  any  speciea  of  punish- 
ment, such,  for  instance,  as  a  contempt  of  court  (n) ;  or  involving 
a  penalty,  such  as  loss  of  dower  (o),  &.c.  And  this  presumption  is 
not  confined  to  proceedings  instituted  for  the  purpose  of  punishing 
the  supposed  offence,  or  of  dealing  with  the  supposed  conduct;  but 
it  holds  in  all  proceedings,  for  whatever  purpose  originated,  and 
whether  the  guilt  of  the  party  comes  in  question  directly  or  collat. 
erally  {p).     It  is  therefore  a.  settled  rule  in  criminal  cases,  that  the 

(p)  Wniiams  V.  The  East  India  Com- 
lanv.  3  East,  192;  R.  v.  The  Inhahitenta 
'wyning,  2  B.  &  A.  38S:  R.  e.  The  In- 
tanta  of  Harbome.  2  A.  &  E,  6<0; 
sUye.  Criprwin,  1  H.  L.  Cbb.  498;  Bod- 
.  v.  Redge.  I  f.  t  P.  220;  Rosa  v. 
Iter,  1  T.  R.  S3.  38,  per  Bnlln-,  J.; 
[e  o.  The  GreshHrn  Life  Insurance  So- 
y,  IS  Jurist,  1161,  1IS2,  per  Piatt,  B. 
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accused  must  be  presumed  to  be  innocent  until  proved  to  be  guilty; 
and  consequently,  that  the  onus  of  proving  eveiything  essential  to 
the  establishment  of  the  chaige  against  him  lies  on  the  prosecutor, — 
a  maxim  founded  on  the  most  obvious  principles  of  justice  and 
policy  (^).  It  is,  however,  in  general  sufficient  to  prove  a  prima 
facie  case ;  for,  as  has  been  weU  remarked, ''  imperfect  proofs,  from 
which  the  accused  might  clear  himself,  and  does  not,  become  per- 
fect "  (r).  "  In  drawing  an  inference  or  conclusion  from  facts  proved, 
regard  must  always  be  had  to  the  naturo  of  the  particular  case,  and 
the  facility  that  appears  to  be  afforded,  either  of  explanation  or  con- 
tradiction. No  person  is  to  be  requirod  to  explain  or  contradict, 
untU  enough  has  been  proved  to  warrant  a  reasonable  and  just 
conclusion  against  him,  in  the  absence  of  explanation  or  contradic- 
tion'' (s).  Undoubtedly,  the  moro  serious  *or  improbable  the  chaige, 
the  stronger  must  be  the  prima  fade  proof;  and  additional  caution 
is  required  when  the  offence  is  of  very  ancient  date ;  for  in  such 
cases  the  means  of  defence,  particularly  by  proof  of  an  alibi, — when 
true,  the  most  complete  of  all  answers, — aro  greatly  diminished  (Q. 
Although,  in  point  of  law,  "  Nullum  tempus  occurrit  r^  " ;  yet,  as 
matter  of  practice,  "  Accusator  post  rationabile  terapiis  non  est  audi- 
endus,  nisi  bene  de  se  omissionem  excusaveiit"  (u).  But  the  pie- 
sumption  in  favor  of  innocence  will  not  be  made,  when  a  stronger 
presumption  is  raised  against  it  by  evidence  or  otherwise  (x). 

§  347.  It  is  a  branch  of  this  rule,  that  ambiguous  instruments  or 
acts  shall,  if  possible,  be  construed  so  as  to  have  a  lawful  mean- 
ing (y).    Thus,  where  a  deed  or  other  instrument  is  susceptible  of 

(q)  Introd.  pt.  2,  §  49.    It  is  related  tion,  after  the  lapse  of  yery  long  time  from 

that  on  one  occasion,  when  the  Emperor  the  comminion  of  the  offence.     See,  in 

Julian  was  sitting  to  administer  justice,  a  particular,  the  case  of  W.  A.  Home^  who 

prosecutor,  seeing  his  cause  about  to  fail  was  tried  and  executed  in  1759,  for  the 

for  want  of  proof,  exclaimed,  "Ecquis,  flo-  murder  of  his  child  in   1724  (2  Annual 

rentissime  Cssar,  nocens  esse  potent  us-  Keg.   868);    also,  that  of  Joseph  Wall, 

quam,  si  negaresuffeceritT"    To  which  the  Governor  of  Ooree,  who  was  executed  in 

Emperor  readily  rejoined,  "Ecquis  inno-  1802  for  a  murder  committed  in  178S(2S 

cens  esse  potent,  si  accusasse  sufBcietT"  How.  St.  Tr.  61).     In  the  celebrated  esse 

Ammianus  Marcellinus,  lib.  18,  c.  1.  of  Eugene  Aram,  also,  there  was  sn  m- 

(r)  Beccaria,  Dei  Delitti  et  delle  Pene,  terral  of  about  fourteen  years  between  th» 

§  7.  murder  and  the  tiiaL    (2  Annual  B«g. 

(s)  Per  Abbott,  C.  J.,  in  R.  ».  Bur-  S51.) 
dett,  4  B.  &  A.  95,  161,  162.    See  also        *{u)  Moore,  817. 
per  liord  Mansfield,  in  Blatoh  v.  Archer,  (a^  See  tupm,  sect.  1,  subsect.  1 

Cowp.  68,  65.  (y)  Co.  litt  42  a  &  b ;  Finch,  Uv. 

(0  WUls,  Circ  Ey.  148,  8d  ed.    Then  57. 
axe  several  instances  of  successful  prosecu* 
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two  constructioDS,  one  of  which  the  lav  would  cair;  into  effect, 
while  the  other  would  be  in  coDtraventioo  of  some  legal  principle  or 
statutory  provision,  the  parties  will  always  be  presumed  to  have 
intended  the  former.  "  Id  facto  quod  se  habet  ad  bonum  et  malum, 
magis  de  bono,  quam  de  malo,lex  iiiteQdit"(z).  Thus,  where  a  tenant 
in  tail  makes  a  lease  for  life,  without  saying  for  whose  life,  it  shall 
be  understood  that  he  meant  bis  own,  as  that  is  an  estate  he  may 
lawfully  create ;  whereas,  if  he  meant  it  for  the  life  of  any  one  else, 
he  would  exceed  hia  power,  and,  previous  to  the  3  &  4  WiE  4,  c.  27, 
s.  39,  would  have  worked  a  discontinuance  (a).  So  where  A.,  who 
had  commenced  an  action  against  B.  to  recover  a  sum  of  money, 
agreed  with  C.  to  suspend  the  proceedings  on  payment  of  a  specified 
sum  and  the  delivery  of  several  promissory  notes,  C.  undertaking, 
in  the  event  of  any  of  the  notes  being  dishonored,  and  A.  issuing 
B  capias  or  detainer  against  R,  either  to  surrender  him  to  custody, 
or  psy  the  money  due  on  the  notes ;  it  was  held  that  the  contract 
was  legal,  and  must  be  understood  to  mean,  that  C.  was  to  procure 
the  surrender  of  B.  by  lawful  means,  as  by  his  consent,  and  not  by 
any  attempt  to  take  him  forcibly  into  custody  {b). 

§  348.  2.  All  persons  are  presumed  to  have  duly  discharged  any 
obligation  imposed  on  them  either  by  unwritten  or  written  law. 
Thus,  the  judgment  of  courts  of  competent  jurisdiction  are  presumed 
to  be  well  founded  (c),^  and  their  records  to  be  correctly  made  (d) ; 
judges  and  jurors  are  presumed  to  do  nothing  causelesely  or  ma- 
liciously  (e) ; — "  De  fide  judicis  non  recipitur  qusestio  "  (/) ;  "Qatt 
in  curia  regis  acta  sunt,  rite  agi  prsesumuntur  "  (y) ;  —  public  officers 
are  presumed  Co  do  their  duty  (A) ;  *  a  parson  is  presumed  to  be  al- 
ways resident  on  hia  benefice  (t) ;  a  beneficed  clei^man  is  presumed 
to  have  read  the  Articles  of  the  Church  (k),  and  to  have  made  the 

(i)  Co.  Lin.  7S  b.  itoue,  1 T.  K.  198,  503;  Fray  v.  Bkcltbuni, 

(a)  Id.  13  ».  S  B.  k  8.  G76,  E7S,  note,  uiif  tlw  anthoT. 

<i)  Lcwii  V.  DkTiaoD,  1  H.  &  W.  SSI.     itiei  there  referred  to. 
(t)  "Res  judicata  pro  Teritate  accipi-  (/)  Baa.  Hai.  R<^.  17. 

tni."    Co.  Utt.  103  a  ;  Dig.  lib.  GO,  tit  (i)  S  Bnlat.  13. 

17, 1.  S07;  »>q>n>,  Introd.  pt.  2,  }  11.  (A)  S  Stark.  Er.  SSfl,  3dad.;  Simnue. 

(A  I  Stark.  Et.  352.  3d  ed.:  Read  v.     Henderson,  11  Q.  B.  lOlS. 
i)  Co.  Litt.  78  b. 
k)  Honke  v.  Batlsr,  1  RoL  S3. 


;ute  T.  Howard,  10  Iowa,  101;  HEntar 
3  Oh.  St.  211 ;  Sncceuiou  of  lAnra, 
,  26  Tei.  285. 
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declaration  lequired  by  13  &  14  Car.  2,  c.  4,  relative  to  the  uniform- 
ity of  public  prayers  (/) ;  &c  So,  oral  evidence  is  not  receiv&bk» 
of  what  the  accused  or  the  witnesses  said  when  before  the  commit- 
ting magistrate,  unless  there  be  positive  proof  that  what  tbej  did 
say  was  not  taken  down  in  writing  (m)  ;  for  the  presumption  of  kw 
is,  that  the  directions  of  the  statutes  in  that  behalf  were  obeyed  («). 

§  349.  3.  It  is  a  principle  of  law  neariy,  if  not  altogether,  as 
universal  as  the  former,  that  "  Odiosa  et  inhonesta  non  sunt  in  lege 
prsesumenda  "  (p)}  In  furtherance  of  this,  it  is  a  maxim  that  fraud 
and  covin  are  never  presumed  (p),  even  in  third  parties  whose  con- 
duct only  comes  in  question  collaterally  (q).  So,  the  law  presumes 
against  vice  and  immorality ;  and,  on  this  ground,  presumes  strongly 
in  favor  of  marriage  (r) :  so  that  cohabitation  and  reputation  are  held 
to  be  presumptive  evidence  of  marriage  (s),  in  all  cases  except  in 
prosecutions  for  bigamy,  and  in  cases  where  damages  are  claimed 
for  adultery  under  the  20  &  21  Vict.  c.  85,  s.  33,  in  each  of  which 
proceedings  an  actual  marriage  must  be  proved  (t.)  The  former  of 
these  exceptions  seems  to  rest  on  the  ground,  that  the  accused  has 
the  presumption  of  innocence  in  his  favor ;  and  the  latter,  partlj  on 
the  ground  that  the  proceeding  is  in  the  nature  of  a  penal  one :  bat 
chiefly  because  it  might  otherwise  be  turned  to  a  bad  purpose,  br 
persons  giving  the  name  and  character  of  wife  to  women  to  whom 
they  had  not  been  married. 

One  of  the  strongest  illustrations  of  this  principle  (although  restr 
ing  also  in  some  degree  on  grounds  of  public  policy)  is  the  presump- 
tion in  favor  of  the  legitimacy  of  children,  —  "  Semper  prsesumitor 
pro  legitimatione  puerorum,  et  filiatio  non  potest  probari'*  (u).    Thus 

(I)  Powell  V.  Milburn,  S  Wils.  S55.  (s)  Doe  d.  Fleming  v.  Fleming,  i  Bin;- 

(m)  2  £v.  Poth.  385,  836  ;  PhiUips  v.  266  ;  Reed  v.  Passer,  1  Peake,  233 ;  Siebd 

Wimburo,  4  Car.  k  P.  278  ;  Parsons  «.  v.  Lambert,  16  C.  B.,  N.  S.  781,  787. 
Brown,  8  Car.  &  E.  295,  296.  (t)  Morris  v.  MiUer,  4  Burr.  2057;  Birt 

(fi)  See  those  statutes,  «tt/ira»  bk.  1,  pt  v.  Barlow,  1  Dongl.  171 ;  Citbenrood  f. 

1,  §  106.  Caslon,  18  M.  k  W.  261,  265.    This  U$t 

(o)  10  Co.  66  a.  case  is  based  on  R.  v.  Millis,  10  a  &  F. 

If)  10  Co.  56  a ;  Cro.  £1.  292,  pi.  2 ;  584,  as  to  which,  see  the  observations  ct 

Cro.  Jac  451 ;  Cro.  Car.  550 ;  Master  v,  WiUes,  J.,  in  R.  v.  Manwaring,  1  BonL 

Miller,  4  T.  R.  820,  883,  per  Buller,  J.  k  B.  132,  139  ;  and  also  Beamish  v.  Bet- 

(g)  Per  Buller,  J.,  in  Ross  v.  Hunter,  mish,  9  H.  L.  Caa.  274. 
4  T.  R.  88,  88.  (u)  6  Co.   98  K      See  also  Ool  litL 

(r)  Harrison  v.  The  Burgesses  of  Sonth-  126  a.' 
ampton,  4  DeG.  M.  &  6.  137;  Harrod  v. 
Harrod,  1  K.  &  J.  4. 

1  Greenwood  v.  Lowe,  7  La.  An.  197;  Timson  v.  Monlton,  3  Cosh.  269;  HeirHta 
Hewlett^  4  Edw.  (N.  Y.)  Ch.  7,  aoc.    See  alao  §  296,  n.  1,  K  Y.,  n^mt. 
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it  ia  a  preKumptio  juris  et  de  jure,  that  a  child  bom  after  wedlock, 
of  which  the  mother  was,  even  visibly,  pregnant  at  the  time  of  mar- 
riage, is  the  offspring  of  the  husband  (x).  So  every  child  born  during 
wedlock,  where  the  married  parties  are  neither  infra  nubiles  annos, 
nor  physically  disqualified  for  sexual  intercourse,  is  presumed  legiti- 
mate (y) ;  according  to  the  maxim,  '^  Pater  est  quern  nuptise  demon- 
strant,''  —  a  presumption  which  holds  even  when  the  parties  are 
living  apart  by  mutual  consent ;  but  not  when  they  are  separated 
by  a  sentence  pronounced  by  a  court  of  competent  jurisdiction ;  in 
which  case  obedience  to  the  sentence  of  the  court  will  be  pre- 
sumed (z).  In  very  ancient  times  this  presumption  of  legitimacy 
was  only  prcesumptio  juris  (a) ;  but  it  was  subsequently  raised  into  a 
conclusive  presumption,  if  the  husband  was  within  the  four  seas  at 
any  time  during  the  pregnancy  of  the  wife  (b).  In  later  times,  how- 
ever, this  has  been  very  properly  relaxed ;  and  it  is  now  competent 
to  negative  the  fact  of  sexual  intercourse  between  the  parties,  during 
the  time  when,  according  to  the  course  of  nature,  the  husband  could 
have  been  the  father  of  the  child  (c).  But  if  the  fact  of  sexual 
intercourse  between  the  husband  and  wife  within  that  time  has 
been  established  to  the  satisfaction  of  the  tribunal,  the  presumption 
cannot  be  rebutted  by  proof  of  adultery ;  as  the  law  will  not,  in 
that  case,  allow  a  balance  of  evidence  as  to  who  was  most  likely  to 
be  the  father  of  the  child  (d). 

§  350.  4  Wrongful  or  tortious  conduct  will  not  be  presumed. 
"iDJnria  non  prsesumitur"(«);  "Nullum  iniquum  est  in  jure  prse- 
sumendum  "  (/).  Thus,  no  species  of  ouster,  such  as  disseisin,  dis- 
continuance, &a,  will  be  presumed  without  proof,  either  direct  or 
presumptive  (jf).  So  when  a  party  to  any  forensic  proceeding  ten- 
ders, in  support  of  his  case,  a  document  which  must  be  taken, 
prima  fatie,  to  be  the  property  of  another,  the  court  will  presume 


{z)  1  RoL  Abr.  Bastard,  B ;  Co.  Litt. 
244  a ;  1  Phill.  Ey.  473,  Note  4,  10th  ed. 

(y)  1  Bol.  Abr.  Bastard,  B. 

(>)  St  George's  v.  St.  Margaret's,  1 
Salle  123  ;  Sidney  v.  Sidney,  3  P.  Wms. 
275. 

(a)  1  PhUl.  St.  462,  10th  ed. 

(5)  Co.  Utt.  244  a  ;  R.  v,  Alberton,  1 
L.  Raym.  395,  396  ;  R.  v.  Murrey,  1  Salk. 
122. 

(e)  Morris  «.  Dayies,  6  CI.  Jfc  F.  163  ; 
H.  V.  The  Inhabitants  of  Mansfield,  1  Q. 
B.  444.    And  see  Legge  «.  IklmnndB,  25 


L.  J.,  Ch.  125 ;  Plowes  v.  Boasey,  31  ib. 
6S1;  Atchley  v.  Sprigg,  33  ib.  345. 

(d)  Banbnry  Peerage  case,  1  Sim.  k  S. 
155  ;  Head  v.  Head,  Id.  152 ;  Morris  v. 
DaWes,  5  CI.  &  F.  163  ;  Case  of  the  Bar- 
ony of  Saye  and  Sele,  1  H.  L.  Cas.  507; 
Wright  V.  Holdgate,  3  Car.  &  K.  15S. 

(e)  Co.  Litt.  232  b. 
(/)  4  Co.  72  a. 

(g)  Doe  d.  Fishar  i;.  Prosser,  Cowp. 
217.  See  Co.  Litt.  42  a  &  b;  Peaceable  d. 
Homblower  v.  Read,  1  East,  568 ;  Thom- 
as V.  Thomas,  2  Kay  &  J.  79. 
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that  he  did  not  come  by  it  in  any  tortious  way  (A).  And  where  a 
person  who  is  beyond  the  jurisdiction  of  a  court  has  in  his  posses- 
sion a  document  required  by  that  court  for  the  purposes  of  justice,  it 
is  not  to  be  presumed  that  he  will  withhold  it  (i) 

§  851.  5.  Want  of  religious  belief,  or  irreligious  conduct,  will  not 
be  presumed.  "  All  the  members  of  a  Christian  community  being 
presumed  to  entertain  the  common  faith,  no  man  is  supposed  to  dis- 
believe the  existence  and  moral  government  of  Grod"  (k).  "Nemo 
prsesumitur  esse  immemor  susb  setemse  salutis,  et  maxime  in  articulo 
mortis  "  (l) ;  and  "  In  his  quse  sunt  favorabiliora  animae,  quamvis 
sunt  damnosa  rebus,  fiat  aliquando  eztensio  statuti "  (m).  It  is 
partly  on  this  principle,  that  the  declarations  of  a  person  who  has 
met  a  violent  end,  made  by  him  when  under  the  conviction  of  his 
impending  death,  are,  contrary  to  the  general  principle  which  ex- 
cludes hearsay  testimony,  receivable  in  evidence  against  a  party 
charged  with  being  the  cause  of  the  death  (n). 

§  352.  6.  All  testimony  given  in  a  court  of  justice  is  presumed 
to  be  true  until  the  contrary  appears  (o).  "  La  ley  ne  veut  que  on 
donne  faux  evidence  "  (p).  This  presumption  seems  based  on  four 
grounds :  1.  A  reliance  on  the  truth  of  human  testimony  in  gen- 
eral (q) ;  2.  That  the  law  wiU  not  presume  crime  (r),  i  e.  perjury ; 
3.  That  the  law  will  not  presume  wrong,  L  e.  an  intention  to  injure 
the  party  whom  the  evidence  affects ;  and  4  That  the  law  will  not 
presume  irreligion  (s),  and  consequently  will  not  presume  intentional 
false  swearing. 

(h)  litUeton,  sect  875-877.  (o)  Cro.  Jac  601,  pi.  26. 

(i)  Boyle  ».  Wiaeman,  10  Exch.  647.            {p)  Per  GreTil,  M.  20  H.  VII.  11  R 

(k)  1  Gnenl.  Er.  §  42,  7th  ed.  pL  21. 

{I)  6  Co.  76  a.  {q)  Introd.  pt  1,  H  ^^  ^  «;. 

(m)  10  Co.  101  b.  (r)  Ante,  |  846. 

(n)  Supra,  bk.  2,  pt  2,  and  u^ira,         {$)  Ante,  {  861. 
ch.  4. 
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SUBSECTION  IV. 


PRKSUMPTIONS  IN  FAVOR  OF  THE  VALIDITY  OF  ACTS. 


ICazima,  "  Omnia  pnesomimtar  rite 

eiM  acta,*' &c 853 

General  riew  of  the  tabject    .    .    •  864 

1.  Prion  a  pneterioribns     •    •    .  864 

8.  Posteriora  a  prioribua     .    .    •  854 

8.  Media  ab  extremis     ....  854 

DiTirion  of  the  sabject 855 

1.  Official  appointments     •     .    •  856 

2.  Official  acts 859 


Bacr. 

8.  Judicial  acts 860 

Rule  does  not  apply  to  give 

jurisdiction 861 

4.  Extra-judicial  acts     .    •    •    .    862 
Execution  of  wills  ....    868 

ColUteral  facts 864 

Construction  of  instruments .    864 
Principle  much  extended  by  modem 
statutes 865 


§  353.  The  important  maxims,  "  Omnia  prsesnmuntur  rite  esse 
acta  "  (t) ;  "  Omnia  prsesumuntur  solenniter  esse  acta  "  (u) ;  "  Omnia 
pTsesninantur  legitime  facta,  donee  probetur  in  contrarium  "  (x),  &c^ 
most  not  loe  understood  as  of  universal  application.  The  extent  to 
which  presumptions  will  be  made  in  support  of  acts  depends  very 
much  on  whether  they  are  favored  or  not  by  law,  and  also  on  the 
nature  of  the  fact  required  to  be  presumed.  The  true  principle 
intended  to  be  conveyed  by  the  rule,  "  Omnia  prsesumuntur  rite  esse 
acta,"  and  the  other  expressions  just  quoted,  seems  to  be,  that  there 
is  a  general  disposition  in  courts  of  justice  to  uphold  official,  judi- 
cial, and  other  acts,  rather  than  to  render  them  inoperative ;  and  with 
this  view,  where  there  is  general  evidence  of  acts  having  been  l^ally 
and  regularly  done,  to  dispense  with  proof  of  circumstances  strictly 
speaking  essential  to  the  validity  of  those  acts,  and  by  which  they 
were  probably  accompanied  in  most  instances,  although  in  others  the 
assumption  rests  solely  on  grounds  of  public  policy. 

§  354  Taking  a  general  view  of  the  subject,  the  acts  or  things 
thus  presumed  are  divisible  into  three  classes.  1.  Where  from  the 
existence  of  posterior  acts  in  a  supposed  chain  of  events  the  exist- 
ence of  prior  acts  in  the  chain  is  inferred  or  assumed, — "Friora 
prsesumuntur  a  posterioribus  "  (y), —  as  where  a  prescriptive  right,  or 
a  grant,  is  inferred  from  modem  enjoyment  (z).  2.  Where  the  exist- 
ence of  posterior  acts  is  inferred  from  that  of  prior  acts, — "  Frse- 

(I)  3  Ey.  Poth.  885 ;  1  PhiU.  Et.  480,         (x)  Co.  litt  282  b;  8  CL  l(  F.  144 ;  10 
lOOk ed.;  8 B.  &  C  827;  7  id.  790 ;  18    CL  &  F.  162. 
a  B.  45;  6  £.  &  a  978 ;  18  C.  B.,  K.  8.         (y)  8  Benth.  Jud.  Er.  218. 

(s)  See  U^firOf  subseet  6, 

(fl»)  12  Co.  4  &  5. 
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sumuntur  posteriora  a  prioribus "  (y),  —  as  where  the  sealing  and 
delivery  of  a  deed  purporting  to  be  signed,  sealed,  and  delivered,  are 
inferred  on  proof  of  the  signing  only  (a).  This  is  manifestly  the 
reverse  of  the  former,  and,  as  a  general  rule,  the  presumption  is 
much  weaker  (b).  3.  Where  intermediate  proceedings  are  presumed, 
—  "Probatis  extremis,  praesumuntur  media"  (c),  —  as  where  livery 
of  seisin  is  presumed,  on  proof  of  a  feoffment  and  twenty  years' 
enjoyment  under  it  (d) ;  or  where  a  jury  are  directed  to  presume 
mesne  assignments  (e). 

§  355.  The  real  nature  and  extent  of  this  principle  will  be  best 
understood  by  the  examination  of  decided  cases,  in  which  it  has 
been  recognized  and  acted  on  by  the  courts,  and  of  others  where  it 
has  been  held  not  to  apply.  With  this  view,  it  is  proposed  to  con- 
sider it  with  reference,  first,  to  official  appointments ;  secondly,  to 
official  acts ;  thirdly,  to  judicial  acts ;  fourthly,  to  extra-judicial  acts. 
The  application  of  this  maxim  in  support  of  possession  and  user, 
especially  where  there  has  been  long  and  peaceable  enjoyment,  will, 
from  its  importance,  be  reserved  for  separate  consideration  (/). 

§  356.  1.  With  respect  to  official  appointments.  It  is  a  general 
principle,  that  a  person's  acting  in  a  public  capacity  is  prima  facie 
evidence  of  his  having  been  duly  authorized  so  to  do  (^) ;  ^  and,  even 
though  the  office  be  one  the  appointment  to  which  must  have  been 
in  writing,  it  is  not,  at  least  in  the  first  instance,  necessary  to  pro- 
duce the  document,  or  account  for  its  non-production  (h).  There  are 
numerous  instances  to  be  found  of  the  application  of  this  principle. 
It  has  been  held  to  apply  to  Justices  of  the  peace  (i),  churchwardens 


(y)  8  Benth.  Jud.  Ey.  218. 

(a)  Infra,  §  862. 

{b)  ''The  probatiye  force  of  posterior 
erents  in  regard  to  prior  ones,  is  naturally 
much  stronger  than  that  of  prior  eyents 
with  regard  to  posterior  ones.  In  all  hu- 
man affairs,  execution  is  better  evidence 
of  design,  than  design  of  execution.  Why  ? 
— because  human  designs  are  so  often 
frustrated."  8  Benth.  Jud.  £y.  218,  216, 
216. 

(c)  1  Grecnl.  Ey.  |  20,  7th  ed.;  White 
V.  Fo^jambe,  11  Yes.  887,  850. 

(d)  Doe  d.  Wilkins  «.  Marquis  of  Cleve- 

1  Hutchingi  v.  Van  Bokkelen,  84  Me.  126;  ShelbyYille  ».  ShelbyYille,  1  Mete.  (Ky.) 
64;  Cooper  v.  Mooro,  44  Miss.  886;  Briggs  ».  Taylor,  85  Vt  67;  Cool  •.  McCo^  !• 
Gray,  226;  Stote  v.  Roberts,  52  N.  H.  492;  Druse  v,  Wheeler,  22  Mich.  489,  aec 


land,  9  B.  &  G.  864  ;  Bees  d.  Chamberiain 
V.  Lloyd,  Wightw.  128  ;  Isack  «.  Claike, 
1  Bo.  182 ;  Doe  d.  Lewis  v,  Davies,  2  M. 
&  W.  508. 

(e)  Earl  d.  Goodwin  v.  Baxter,  2  W.  BL 
1228  ;  White  v.  Fo^'ambe,  11  Yes.  850. 

(/)  Infra,  subsect.  6. 

ig)  Ph.  &  Am.  Ey.  462 ;  1  Ph.  Ey. 
449, 10th  ed.;  Benyman  v.  Wise,  4  T.  R. 
866;  M'Gahey  v.  Alston,  2  M.  &  W.  20«. 

(A)  Ph.  &  Am.  Ey.  462,  468 ;  1  Ph. 
Ey.  449,  10th  ed. 

(i)  Beiryman  v.  Wise,  4  T.  R.  866. 
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and  oTerseera  (k),  masteis  in  chancery  (Q,  Burrogates  (m),  commis- 
siotiere  for  taking  affidavits  (n),'  attorneys  (o),  under-sheriffs  (p),  re- 
plevin clerks  (j),  peace  officers  and  constables  (r),  persona  in  the 
employment  of  the  Po«t-Office  («),  vestry  clerks  (t),  attested  soldiers 
under  the  Mutiny  Act  («),  &c. ;  and  it  has  been  expressly  extended 
by  statute  to  revenue  officers  (x).  And  it  holds  in  criminal  cases  as 
well  as  in  civil.  A  strong  illustration  is  to  be  fonnd  in  R.  v.  Wini- 
fred and  Thomas  Gordon  (y),  who  were  indicted  for  the  murder  of  a 
constable  in  the  execution  of  his  office,  and  where  the  allegation  in 
the  indictment  of  his  being  constable  was  held  sufficiently  proved  by 
evidence  that  be  acted  and  was  generally  known  in  the  parish  as 
such.  Both  prisoners  were  convicted  and  Thomas  Gordon  executed, 
but  the  female  prisoner  escaped  on  another  point 

§  357.  This  presumption  ia  not  restricted  to  appointments  of  a 
strictly  public  nature.  It  has  been  held  to  apply  to  constables  and 
watchmen  appointed  by  commissioners  under  a  local  act  (z),  and  to 
trustees  empowered  by  act  of  Parliament  to  raise  money  to  build  a 
church  (a).  But  it  does  not,  at  least  in  general,  hold  in  the  case  of 
private  individuals,  or  ^nts  supposed  to  be  acting  by  their  author- 
ity. Thus,  it  does  not  apply  to  an  executor  or  administrator  (5),  or  a 
tithe-collector  acting  under  the  authority  of  a  private  person  (c),  &c. 

§  358.  This  presumption  of  the  due  appointment  of  public  offi- 
cers seems  to  rest  on  three  grounds  (d) :  — 1st.  A  principle  of  public 

(t)  Dm  d.  Bowley  «.  Bmta,  S  Q.  B.  >.  6 1  11  Geo.  1,  e.  90,  «.  32 ;  7  &  8  Gro. 
1M7.  4,  c  63, 1. 17 ;  18  »  17   Vict.  c.  107, 

(')  Hinbdl  t>.  Umb,  S  Q.  a  116.  a.  307. 

(<H)  E.  V.  TeraUt,  3  Camp.  4S!.  (y)  Leach,  C.  L.  616,  1th  ed. 

(■)  B.  •.  Jamei,  1  Show,  397  ;   B.  t-.  (i)  Bntler  «.  Ford,  1  Or.  k  M.  882. 

Howard,  1  M.  t  Rob.  187.  (a)  K  s.  Hnrphy,  8  C.  &  F.  310,  per 

(«)  Peutc  e.  WhkI^  G  B.  &  C.  3S.  Coleridge,  J.     The  bcU  of  ParlUnwnt  in 

(r)  Doe  d.  James  n.  Brawn,  6  E  &  A.     that  cue,  tnmeiy,  the  66  Geo.  3,  e.  30, 

1(3.  and  1  A  3  Geo.  i,  c  2i,   ar*  aUted  tn 

(})  Fanlkner  v,  Johnaon,  11  H.  &  W.     the  report  to  be  prirate  acta,  bnt  it  appear* 

Ul.  that  diey  contain  clanaea  declaring  them 

(r)  B.  v.  Gorden,   Leach,  C  L.  616  ;     public  acta. 

BerrrmaB  tr,  Wiae,  4  T.  E.  8(8,  per  Bnl-  (ft)  PrevioM  to  16  ft  16  Vict  c.  7fl. 

«>  !■  a.  66.  execntors  and  adminiatratora  were 

in  pleading,  to  make  profert  of  the 

!,  or  lettere  of  adminlBttstion.    1 

1.  420.  6th  ed. 

Short  V.  Lee,  2  Jac.  ft  W.  168. 
Hauy  of  the  caaei  in  the  booka  raat 

horn !>. Talmu,  lifS.Y.  88;  WU. 
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policy.  2dl7.  In  some  degree  on  the  ground  that,  in  many  cases^ 
not  to  make  it  would  be  to  presume  that  the  party  acting  ha«i  been 
guilty  of  a  breach  of  the  law.  3dly.  That^  in  the  case  of  public 
appointments,  there  are  facilities  for  disproving  the  regularity  of  the 
appointment,  which  do  not  exist  in  the  case  of  the  agents  of  private 
individuals. 

§  359.  2.  The  maxim»  "  Omnia  prsesumuntur  rite  esse  acta,"  holds 
in  many  cases  where  acts  are  required  to  be  done  by  official  persona^ 
or  with  their  concurrence.  Thus  where,  on  the  face  of  a  composition 
deed  executed  under  the  Bankruptcy  Act,  1861  (e),  there  was  a 
written  memorandum,  stating,  amongst  other  things  required  by  the 
act,  that  the  deed  had  been  duly  registered  pursuant  to  the  provis- 
ions thereof;  this  was  held  to  be|^ma  facie  evidence  that  an  affi- 
davit containing  certain  particulars  prescribed  by  the  act  was,  in 
pursuance  thereof,  delivered  to  the  registrar  together  with  the 
deed  (/),  So  the  courts  will  presume  in  favor  of  a  return  to  a  man- 
damus (ff) ;  and  where  a  parish  certificate,  which  appeared  to  have 
been  signed  by  only  one  churchwarden,  had  been  allowed  by  two 
justices  of  the  peace,  a  custom  was  presumed  for  the  parish  to  have 
only  one  churchwarden  (h).  And  Lord  Eenyon  laid  it  down,  that 
everything  is  to  be  intended  in  support  of  orders  of  justices,  as  con- 
tradistinguished to  convictions  (t).  This  must  not,  however,  be 
understood  to  mean,  that  presumptions  will  be  made  inconsistent 
with  the  manifest  probabilities  of  the  case  (k). 

§  360.  3.  We  next  come  to  the  consideration  of  judicial  act& 
These,  from  their  very  nature,  are  in  general  susceptible  of  more 
regular  proof;  so  that  the  maxim,  "Omnia  prsesumuntnr  rite  esse 
acta,"  has  here  a  much  more  limited  application.  "With  respect 
to  the  general  principle  of  presuming  a  regularity  of  procedure," 
says  Sir  W.  D.  Evans,  "  it  may  perhaps  appear  to  be  the  true  con- 
clusion, that,  wherever  acts  are  apparently  r^[ular  and  proper,  they 
ought  not  to  be  defeated  by  the  mere  suggestion  of  a  possible  irrego- 

on  a  totaUy  distinct  gromid,  namely,  that         (g)  Per  BnUer,  J.,  in  R. «.  Lyme  Ht^ 

the  party  against  whom  the  evidence  waa  1  Dong.  159. 

offered  had,  hy  words  or  acts,  admitted         (A)  B.  v.  Cateaby,  2  B.  It  C.  814.    Sea 

the  character  of  the  person  described  as  an  also  R.  v.  Hinckley,  12  East,  861,  and  B. 

officer.         '  V.  Bestland,  1  Wils.  128. 

(e)  24  k  26  Vict  c.  184,  s.  192.  {{^  B.  v,  Morris,  4  T.  R.  652.    Sesilss 

(/)  Waddington  ».  Boberts,  L.  Bep.,  B.  v,  Stockton,   5  B.  Jt  Ad.  546. 

8  Q.  B.  679.   And  see  GrindcjU  v.  Brendon,         (*>  B.  ».  Uptwi  Gray,  10  a  4  0.  897. 

6  C.  a,  N.  S.  698. 
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larity.'  This  principle,  however,  oaglit  not  to  be  c&rried  too  for,  and 
it  i3  not  desirable  to  rest  upon  a  mere  presumption  that  tbings  wera 
properly  done,  when  the  natatB  of  the  case  will  admit  of  positive 
evidence  of  the  fact,  provided  it  really  exists  "  (I).  It  ia  a  principle 
that  irr^nlarity  will  not  be  presumed  (n) ;  and  there  are  several 
instaDces  to  be  found  in  the  boobs,  of  the  courts  dispensing  with 
formal  proof  of  things  necessary,  in  strictness,  to  give  validity  to 
judicial  acta.  Thns,  a  fine  was  presumed  to  have  been  levied  with 
prcM:laniationa  (n)  even  before  11  &  12  Viet  c  10;  and  where  a 
recovery  has  been  suffered  by  a  person  who  had  power  to  do  so, 
the  maxim,  "  Omnia  pnestimuntur  rite  esse  acta,"  applies,  until  the 
contrary  i^peais  (o).  So  it  is  a  rule,  never  to  raise  a  presumption 
for  the  sake  of  overturning  an  award,  but,  on  the  contrary,  to  make 
every  reasonable  intendment  in  its  support  (p) :  although  there  are 
cases  in  the  books  which  it  might  be  difficult  to  reconcile  with  this 
principle. 

§  361.  The  maxim,  "  Omnia  priBsumuntur  rite  esse  acta,"  does 
not  apply  to  give  jurisdiction  to  mi^tstrates,  or  other  inferior  tribu- 
nals (q)}  Thus,  where  a  power  was  given  to  justices  of  the  peace, 
under  a  mutiny  act,  to  take  the  examination  of  a  soldier  quartered 
at  the  place  where  the  examination  was  taken ;  and  the  examination, 
when  taken,  did  not  ahow  on  the  face  of  it  that  the  soldier  was  quar- 
tered at  that  place ;  the  Court  of  Queen's  Bench  held  the  examina- 
tion not  to  be  receivable  for  the  purpose  of  proving  a  settlement, 

(0  !  Et.  Potb.  3M.  nil,  Arbitr.  3S8,  Ml,   3d  cd.;   8  Bnlit. 

{m.)  Hunim.   VaU   and  Irr^nl.   t2;  Se,  ST. 

pm  Andereon,   B.,  id   Ctnnce  v.  Rigbj,  (j)  R.  v.  HnlcoH,  8  T.  E.  683;  R,  ■. 

3  M.  &  W,  S8;  James  v.  Hsmrd,   3  O.  All  S&ints',  Sonthampton,  7  B.  ft  C,  786; 

*  D.V.  aM.  Carralt  v.  Morl^y,  1  Q,  B.  18 ;  Demprtn- 

(n)  8  Co.  8B  b.  t.,  Pumell,  1  Scott,  N.  R.  80;  Anon.,  1 

(o)  3  3Urk.  Et.  Bsl,  3d  ed.  B.  ft  Ad.  386.  note;   E.  «.   Totnes^  11 

ip)  Caldwell,   Atbilr.    182,    2d    ed.;  Q.  B.  80;  R  ■.  Bloonubnry,  *  B.  *  R 

VatwD,  Aw.  175,  17(1,    3d   td.;    Siw  S20. 

3  ;  State  >.  Fariafa,  23  Mia.  483  ;  Mer- 
idenon,  18  Ark.  449;  Hopper  e.  F)ab«r, 

lara  V.  Whit«ly,  28  N.  J.  L  264,  282; 
ly  OD  the  qoeation  of  juriadiction.  That 
m  (sn  I  2S6,  n.  I,  B.  T.,  lupra)  contin^ 
I  How.  (U.  S.)  S71 ;  Stots  v.  Hinchman, 
BninpaB  v.  Tl-ibtT.  21  Trx.  681;  Com.  v, 
(Kj.)  411;  Sheldon  v.  Wright,  7  Bark 
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unless  it  were  shown  by  evidence  that  the  soldier  was  so  qnaitered 
at  the  time  (r). 

§  362.  4.  We  next  proceed  to  consider  the  application  of  thia 
maxim  to  extra-judicial  acts,  such  as  written  instruments,  and 
matters  in  pais.    Thus,  it  is  an  established  rule,  that  deeds,  wills, 
and  other  attested  documents,  which  are  thirty  years  old  or  npwuds, 
and  are  produced  from  an  unsuspected  repository,  prove  themselves; 
although  it  is  still  competent  to  the  opposite  party  to  call  witnesses 
to  disprove  the  regularity  of  the  execution  (s).    And  there  are  many 
instances  of  the  application  of  this  presumption,  even  where  it  is 
strictly  necessary  to  prove  the  execution  of  an  attested  instnunent 
Thus,  where  a  deed  is  produced,  purporting  to  have  been  executed 
in  due  form  by  signing,  sealing,  and  delivery,  but  the  attesting  wit- 
nesses can  only  speak  to  the  fact  of  signing,  it  may  be  properly  left 
to  tlie  jury  to  presume  a  sealing  and  delivery  (t).    So,  where  an 
agreement  is  stated  to  have  been  reduced  to  writing,  signing  will 
be  presumed  (u). 

§  363.  The  7  Will.  4  &  1  Vict  a  26,  s.  9  (explained  by  15  &  16 
Vict.  c.  24),  requires  wills  to  be  in  writing,  and  executed  with  cer- 
tain formalities ;  and  somewhat  similar  provisions  with  reference  to 
wills  of  real  estate  were  contained  in  the  statute  previously  in  foioe, 
the  29  Gar.  2,  c  3,  s.  5  (x).  Under  both  statutes,  £he  courts  have, 
in  many  instances,  applied  the  maxim,  "  Omnia  prseBumuntor  lite 
esse  acta,"  to  the  execution  of  wills;  and,  as  a  general  principle, 
they  lean  in  favor  of  a  fair  will,  so  as  not  to  defeat  it  for  a  slip 
in  form,  where  the  intention  of  the  legislature  has  been  comidied 
with  (y)} 

§  364.  So,  collateral  facts  requisite  to  give  validity  to  instniments 
will,  in  general,  be  presumed.  Thus,  where  an  instrument  has  heen 
lost,  it  will  be  presumed  to  have  been  duly  stamped  (z)^  and  where 
a  party  refuses  to  produce  a  document  after  notice,  it  -^11  be  pre- 
sumed, at  least  as  against  him,  to  have  been  duly  stamper  unle^ 

(r)  R.  V,  All  Saints',  Sonthampton,  7         (u)  RUt  0.  HobBon,  1  Sun.  ^  g*^ 
B.  ft  C.  785.  (ar)  Supra,  bk.  2,  pt.  S,  ch.  1,  §  1 

(«)  2  Phill.  Er.  245  et  teq.,  lOth  ed.  (y)  Right,   Lessee  of  Cater,  «.   1-% 

Qeesupra,  bk.  2,  pt.  8,  ch.  1,  §§  220,  221.  1  Dongl.  241,   243;  Bond  v.  Seaweli, 

(0  Barling  v,  Paterson,  9  G.  &  P.  670;  Burr.  1778;  1  Jarman,  Wills,  75  ««  «v 

Ball  V.  Taylor,  1  C.  &  P.  417 ;  Grellier  v.  In  the  goods  of  Huckrale,  L.  Bept,  1  I . 

Neale,  1  Peaks,  146;  Talbot  v.  Hodson,  Jfc  D.  876. 
7  Taunt.  251.  {z)  St^fra,  %  280. 

I  Hill  V.  Lord,  48  Me.  88;  Marerick  v.  Austin,  1  Bailey,  (a  C.)  69,  ace. 
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the  contrary  appears  (a).  Where  an  ejectment  was  brought  on  the 
assignment  of  a  term,  given  by  the  defendant  to  secure  the  payment 
of  an  annuity,  it  was  held  unnecessary  for  the  plaintifif  to  prove  that 
the  annuity  had  been  enrolled  in  pursuance  of  the  17  Geo.  3,  c.  26 ; 
as,  if  it  were  not  enrolled,  that  would  more  properly  come  from  the 
other  side  (().  This  principle  has  also  been  extended  to  the  con- 
struction of  instruments.  Thus,  where  deeds  bear  date  on  the  same 
day»  a  priority  of  execution  will  be  presumed,  to  support  the  dear 
intention  of  parties  (c) ;  as,  for  instance,  where  property  was  con- 
veyed by  lease  and  release,  both  of  which  were  contained  in  one 
deed,  the  presumption  was,  that  the  lease  had  been  executed  first  (d). 
So,  in  construing  a  deed  or  will,  words  may  be  transposed,  in  order 
to  cany  into  efiect  the  manifest  intention  of  the  parties  (e). 

§  865.  It  only  remains  to  add,  that  the  principle  in  question  has 
been  much  extended  by  modem  statutes.  We  have  already  alluded 
to  this  subject,  when  treating  of  the  history  of  the  rise  and  progress 
of  the  English  law  of  evidence  (/). 

(a)  Id.;  Crisp V.  Andenon,!  Stark.  86.         (d)  Per  North,   C.   J.,  in  Barker  «. 

(b)  Doe  d.  Griffin  v.  Mason,  8  Camp.     Keete,  1  Freem.  251. 

7.    See  ace.  Doe  d.  Lewis  v.  Bingham,  (e)  Parkhnrst  v.  Smith,  Willes,  827, 

4  B.  fc  A.  672;  and  The  Brighton  RaUway  882,  and  the  cases  there  cited ;  Richards 

Company  v.  FairdoSSk,  2"Man.  k  0.  674.  v.  Bluck,  6  C.  B.  441. 

{e)  Barker  v.   Keete,   1    Freem.   251;         (/)  Bk  1,  pt  2,  §  118. 
Taylor  d.  Atkyns  v.  Horde,  1  Bur.  106. 
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SUBSECTION  V. 


PBEBUKFTIONS  FROM  POSSESSION  AND  USER. 


*-/v 


Fresomption  of  rif^ht  from  posaesrion, 
4c  highly  favored  in  jurispni- 
dence 866 

Poaaeasion,  fcc.  prima  facie  evidence 

ofproperty 866 

Preaiunption     strengthened     by 
length  of  enjoyment,  kc      .     .    866 

Diviaion  of  the  anhject 867 

1.  P^eanmption  from  long  uaer  of 
righta  •  to  certain  things 
which  lie  in  grant    .    .    .     868 

Prescription . 868 

Eequiaitea  of  a  prescriptive 

right 870 

Legal  and  living  memory  .    870 

Evidence  of  preacription  from 
modem  uaer 878 

Preacriptive  claim  not  de- 
feated b^  trifling  variations 
in  exerciae  of  the  right .     .     874 

Uaer  evidence,  although  not 
anfficient  to  raise  presump- 
tion of  prescriptive  right    .    875 

Presumption  of  preacriptive 
right  from  enjoyment,  how 
put  an  end  to 876 

Title  by  non-existing  grant  .     877 
As  against  the  Crown    .    .     881 
As  against  the  rights  of  the 
poblic 881 

Pews 882 


Prescription — continMed. 

Inconveniences  of  the  old  kv  I8S 
2  &  8  WilL  4,  c.  71.  SL  1, 
2,  8,  i,  5.  6,  7,  8    .    .   3S4 
CoostractionofUiisatitiita  SS5 
2  &  8  WilL  4,  clOO    .    .   $^ 
Has  not  taken  avay  the 
common  Jaw  .    .    .    .  t8< 
2.  Incorporeal  rights  not  alTected  bj 

2lt8WiLi,cc  714160.   IS7 
Presumption  of  dedicatioB  of 

highways  to  the  public  .    .   8S7 
Presum^on  of  snrreDder  «r 
extinguishment  of  n^iiM 

by  non-user 8S8 

Easements ^ 

Licenses ^1 

8.  Presumptions  of  facts  in  support 

of  beneficial  enjoyment  .    .   S^ 

General  principle S^ 

Instances 39S 

Presumption  of  eanveyaiiees 
by  trustees    .    .    Z  .    .  IM 

General  rule ^ 

Presumption  of  the  anmndcr 
of  teima  by  trastes  fur 

years 9Si 

Surrender  of  terma  ^rtsam- 
able  from  circumatanoes  .   396 
from  acts  of  owner  of 
the  inheritance,  ftc  S$7 
8  4  9  Vict  c  112  ....   »S 
Belief  of  juries 


§  366.  The  presumption  of  right  in  a  party  who  is  in  tiie  posses- 
sion of  property,  or  of  that  quasi  possession  of  which  rights  odIv 
occasionally  exercisible  are  susceptible,  is  highly  favored  in  eveij 
system  of  jurisprudence  (g),  and  seems  to  rest  partly  on  principles 
of  natural  justice,  and  partly  on  public  policy.  By  the  law  of  Eng- 
land, possession,  or  quasi  possession,  as  the  case  may  be,  is  prm 
facie  evidence  of  property  (A),  —  "  Melior  (potior)  est  conditio  possi- 
dentis "  (i)  ;  and  the  possession  of  real  estate,  or  the  perception  of 

(g)  Huherus,  Pnel.  Jnr.  Civ.  lih.  22,  10th  ecL;  4  Tkunt.  547;  2  Wma.  Sibb^ 

tit.  8,  n.  16;  Dig.  Ub.  50,  tit  17,  IL  126  47  f,  6th  ed. 

4  128;  Cod.  liU  4,  tit  19,  1.  2;   Sext  (t)  2  Inst  391;  4  id.  180;  Ploiri29«; 

Deciet  lib.  5,  tit  12,  Be  Beg.  Jur.,  Reg.  Hob.  103,  199;  Vaugh.  60;  1  T.  B.  153; 

65;  Co.  Litt  6  b.  4  id.  564. 

(A)  Ph.  &  Am.  £t.  472;  1  Ph.  £t.  484, 
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the  rents  and  profits  from  the  pereoD  in  possessiou,  ia  prima  facie 
evidence  of  the  higliest  estate  in  that  property,  namely,  a  seisin  in 
fee  (it).  Bat  the  stren^  of  th«  piesumption  arising  from  possea- 
sioB  of  any  kind  is  materially  increased  by  the  length  of  the  time 
of  enjoyment,  and  the  absence  of  interruption  or  disturbance  from 
oUieTS  who,  supposing  it  illegal,  were  interested  in  putting  an  end 
to  it  The  rule  ia,  that,  where  the  facts  show  the  long-continued 
exercise  of  a  right,  the  court  is  bound  to  presume  a  legal  origin,  if 
such  be  possible,  in  favor  of  the  right  (0-  And,  in  such  cases,  the 
courts  have  presumed  not  only  that  the  right  had  a  legal  origin,  but 
many  collateral  facte,  so  as  to  render  the  title  of  the  possessor  com- 
plete, —  according  to  the  majiim,  "  Ex  diutumitate  teniporis,  omnia 
prassumuntur  solenniter  esse  acta"  (vi)} 

§  367.  In  treating  this  important  subject,  it  is  proposed  to  con- 
siiler,  —  Ist  The  presumption  from  long  uaer  of  prescriptive  and 
other  rights  to  things  which  lie  in  grant,  both  at  common  law,  and 
as  affected  by  the  statutes  2  &  3  Wia  4,  cc.  71  and  100.  2dly.  In- 
corporeal rights  not  affected  by  those  statutes.  3dly.  Presumptions 
of  fact  in  support  of  beneficial  enjoyment 

§  368.  Among  the  various  ways  in  which  a  title  to  property  can 
be  acquired,  most  systems  of  juriaprudence  recognize  that  of  "  pi«- 
scription,"  or  undisturbed  possession  or  user  for  a  period  of  time, 
longer  or  shorter  as  fixed  by  law  (n).  "  Pr^scriptio  est  titulus  ex 
nsu  et  tempore,  substantiam  capiens  ah  authoritate  legis  "  (p).  Ac- 
cording to  tlie  common  law  of  England,  this  species  of  title  cannot 
be  made  to  land  or  corporeal  hereditaments  (p),  or  to  such  incor- 
poreal rights  as  must  arise  by  matter  of  record  (q) ;  and  it  is  in 
general  restricted  to  things  which  may  be  created  by  grant  (r),  such 

(t)  a   K.   P.   103;  Itytn  «.  Prioe,  S  (o)  Co.  LiCt  113  k. 

TunL  320;  DeoD  d.  Tanwell  e.  Bunud,  (;>]  Doct.&Stad.,  Dial.  1.  c.  S;  Tiath, 

Co*p.  695;  Cnan  tr.  Barrett,  I  C.  H.  ft  Coram.  U«»,  !1 ;  Tin.  Abr.  Tmc.  B. 
B-  931 ;  R.  V.  OTenwn  of  BirmJtighsiii,  pi.  S;  Brooke,  Abr.  Presc.  pi.  19;  WUkin- 
1  B.  A  3. 763,  783,  770 ;  Metten  e.  Brown,  mq  «.  Proad,  11  M.  A  W.  33.  A  man 
I  H.  ft  C.  S8S,  629.  maj,  howcTer,  pracribe  to  hold  land  ■■ 

(0  Johiuoii  V.  Bunet,  L  R.,  7  C.  P.  teoaiit  in  common  with  another.  (Little- 
S9i;  t.  o.,  in  Cam.  Scac.,  3  id.  627.  ton,  sect  310;  Brooke,  Abr.  in  loc.  eit.  and 

'respasi,  122.) 

(?)  Co.  Utt.lHa;  6  Co.  lOSb;  (3«n. 
>ig.  F^anchiiM^  A.  2. 

(r)  2  RIackBt.  Camm.  266;  3  CniiM'i 
)ig.  123,  1th  ed.;  1  VenL  387. 

in  V.  Bailay,  87  Vt  219,  223;  Freeman  v. 
X.  H.  SSS  ;  Coie  c.  Deringer,  78  Fa.  St. 
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as  rights  of  common,  easements,  franchises  which  can  be  created  bj 
gittnt  without  record,  &c.  The  reason  for  this  is  said  to  he,  that 
every  prescription  supposes  a  grant,  or  some  equivalent  docomoit^ 
to  have  once  existed,  and  to  have  been  lost  by  lapse  of  ti]De(«y 
According  to  some  eminent  authorities,  no  claim  by  prescription 
could  be  made  at  the  common  law  against  the  Crown  (Q,  on  the 
principle,  "  Nullum  tempus  occurrit  regL" 

§  369.  Customary  rights  differ  from  prescriptive  in  this,  t^  the 
former  are  usages  applicable  to  a  district  or  number  of  peI8on^ 
while  the  latter  are  rights  claimed  by  one  or  more  individuals,  or 
by  a  corporation  (u),  as  existing  either  in  themselves  and  their 
ancestors  or  predecessors,  or  as  annexed  to  particular  property  (x). 
The  latter  is  called  prescribing  in  a  que  estate,  or,  in  other  words, 
laying  the  prescription  in  the  party  and  those  whose  estate  he  has. 
And  here  it  is  necessary  to  observe,  that,  at  the  common  law,  eTeiy 
prescription  must  have  been  laid  in  the  tenant  of  the  fee  simple; 
and  that  parties  holding  any  inferior  interest  in  the  land  could  not 
prescribe,  by  reason  of  the  imbecility  of  their  estates ;  but  were 
obliged  to  prescribe  under  cover  of  the  tenant  in  fee,  by  allying 
his  immemorial  right  to  the  subject-matter  of  the  claim,  and  deda- 
cing  their  own  title  from  him  (y). 

§  370.  A  prescriptive  or  customary  rights  in  order  to  be  validi 
must  have  existed  imdisturbed  from  time  immemorial  (z) ;  by  which, 
at  the  common  law,  was  meant,  as  the  words  imply,  that  no  evi- 
dence, verbal  or  written,  could  be  adduced  of  any  time  when  the 
right  was  not  in  existence  (a) ;  and  the  right  was  pleaded,  by 

{a)  2  Blackst  Comm.  265;  ButL  Co.  of  legal  memory  may  be  presomed  tgaioit 

Litt.  261  a,  note  (1);    Potter  v.  North,  the  Crown.    (Infra.)  The maxiiii,  " Nol- 

1  Ventr.  S87;  13  Hen.  VII.  16  B.  pi.  14.  lam  tempos  occnrrit  regi,**  wis  modified 

(0  2  Rol.  Abr.  264,  Prescription,  C;  hj  9  Geo.  8,  c.  16,  and  82  Geo.  8»  c  68, 

Cote.  Dig.  Praesc.  F.  1;  Plowd.  243;  38  and  other  modem  statutes. 
Ass.  pL  22.    See,  however,  Plowd.  322 ;  («)  Co.    litt   113  b;   4  Co.  82  t;  S 

Hargr.  Co.  Utt  119  a,  note  (1),  114  b;  2  Craise's  Dig.  422,  4th  cd. 
Inst.  168.     It  is  difficult  to  see  the  reason  {x)  Co.  Litt  113  b,  121  a;  8  Blicbt 

of  this,  if  it  be  true,  as  stated  in  most  of  Comm.  265. 
the  books,  that  every  prescription  presup-  (y)  2  Blackst  Comm.  264,  265. 

poses  a  grant  before  the  time  of  1^1  (z)  1  Blackst  Comm.  76;  litt  seet 

memory  (see  the  preceding  note) ;  and  it  is  170. 
well  known  that  a  grant  within  the  time  (a)  Co.  Litt  115  a;  Litt  sect  170. 

1  For  instances  of  the  very  common  rule  in  this  country  that  the  same  pnsonpticB 
extends  to  corporeal  as  well  as  incorporeal  hereditaments,  see  Hurst  v.  M'Netl,  1  WtdL 
C.  Ct  70;  Fanar  v.  Merrill,  1  GreenL  17;  Williams  r.  Donell,  2  Head,  (Teon.)  ®5; 
Glass  V.  Gilbert,  58  Pa.  St  266;  Grimes  v.  Bastrop,  26  Tex.  810;  Townsend  •.  Dovner, 
82  Vt  188;  Booker  v.  Perkins,  14  Wise.  79;  Carter  v.  Tinicum  Fishing  Co.,  77  Fl 
St  810. 
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alleging  it  to  have  existed  "  from  time  whereof  the  memoty  of  man 
rumieth  not  to  the  contrary  "  (ft).  But  when  the  StaL  West.  1  (3 
Edff.  I.),  c.  39,  bad  fixed  a  time  of  limitation  in  the  highest  real 
actions  known  to  the  law,  it  was  considered  mireasonable  to  allow 
a  longer  time  in  claims  by  prescription.  Accordingly,  by  an  equi- 
table  construction  of  that  statute,  a  period  of  legal  memory  was 
established  —  in  contradistinction  to  that  of  Iwing  memory  —  by 
vhicb  every  prescriptive  claim  was  deemed  indefeasible,  if  it  had 
existed  from  the  first  day  of  the  reign  of  Richard  I.  (a.  d.  1189)  (c) ; 
and,  on  the  other  hand,  to  be  at  once  at  an  end  if  shown  to  have 
had  its  commencement  since  that  period  {d). 

§  371.  After  the  time  of  limitation  had  been  further  reduced  to 
aixty  years  by  32  Hen.  8,  c.  2,  and  in  many  cases,  including  the 
action  of  ejectment,  to  twenty  years  by  21  Jac.  1,  c  16,  it  might 
have  been  expected  that,  by  a  similar  equitable  construction,  the 
time  of  prescription  would  have  been  proportionably  shortened. 
This,  however,  was  not  done,  and  it  remained  as  before  (e).  But  the 
sUL  32  Hen.  8,  c  2,  affected  the  subject  in  this  way,  that  whereas, 
previously,  a  man  m^bt  have  prescribed  for  a  right,  the  enjoyment 
of  which  had  been  suspended  for  an  indefinite  number  of  years,  it 
vas  thereby  enacted,  that  no  person  should  make  any  prescription 
by  the  seisin  or  possession  of  his  ancestors  or  predecessors,  unless 
snch  seisin  or  possession  had  been  within  sixty  years  next  before 
such  prescription  made. 

§  372.  A  prescriptive  title  once  acquired  may  be  destroyed  by 
interruption.  But  tliis  must  be  understood  to  be  an  interruption  of 
the  right,  not  simply  an  interruption  of  the  user  (/).  Thus,  a  pre- 
scriptive right  may  be  lost  or  extinguished  by  a  unity  of  possession 
of  the  right  with  an  estate  in  the  land  as  high  and  perdurable  aa 
that  in  the  subject-matter  of  the  right  (g) ;  as,  for  instance,  where  a 
party  entitled  in  fee  to  a  right  of  way,  or  common,  becomes  seised  in 
fee  of  the  soil  to  which  it  is  attached.  But  the  taking  any  lesser 
estate  in  the  land  only  suspends  the  enjoyment  of  the  subject-matter 
of  the  prescription,  without  extinguishing  the  right  to  it,  which  ac- 
'      ■      of  the  particular  estate  (A). 

')  Co.  Litt.  114  h;  Ckcbam  v.  FUk, 

h  J.  126,  per  BsjleT.  B. 

)  3  Cniiu'a  Dig.  428,  4th  fd.;  Co. 

114  b;  4  Co.  38  ft;  R.  «.  HermiUgB, 

I.  211. 

]  8  CniiM'i  Dig.  428,  4tb  ed. 
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§  373.  The  time  of  prescription  thus  Temaining  noalfcered,  it  b 
obvious  that^  if  strict  proof  were  required  of  the  exercise  of  the  sap- 
posed  right  up  to  the  time  of  Richard  I.,  the  difficulty  of  establishing 
a  prescriptive  claim  must  have  increased  with  each  successive  gener- 
ation. The  mischief  was,  however,  considerably  lessened  bj  the 
rules  of  evidence  established  by  the  courts.  Modem  possession  and 
user  being  prima  fcune  evidence  of  property  and  right,  the  judges 
attached  to  them  an  artificial  weighty  and  held  that»  when  unintei^ 
rupted,  uncontradicted,  and  unexplained,  they  constituted  proof  from 
which  a  jury  ought  to  infer  a  prescriptive  right,  coeval  with  the 
time  of  legal  memory. 

The  length  of  possession  and  user  necessary  for  this  purpose  de^ 
pends  in  some  d^ree  on  circumstances  and  the  nature  of  the  right 
claimed.  On  a  claim  of  m4)du8  deeimandi,  where  there  is  notbiif 
in  the  amount  of  the  sum  alleged  to  be  payable  in  lieu  of  tithe 
inconsistent  with  its  having  been  an  immemorial  payment^  the  regn- 
lar  proof  should  be  payment  of  that  amount  in  lieu  of  tithe,  by  the 
parish,  township,  or  farm,  as  far  back  as  living  memory  will  reach; 
coupled  with  evidence  that,  during  that  period,  no  tithes  in  kind 
have  ever  been  paid  in  respect  of  that  parish,  township,  or  £arm  (t). 
So,  generally,  in  the  case  of  other  things  to  which  a  title  may  be 
made  by  prescription,  proof  of  enjoyment  as  far  back  as  living 
memory  raises  a  presumption  of  enjoyment  from  the  remote  era  (k). 
And  a  like  presumption  may  be  made  from  an  unintemipted  enjoy* 
ment  for  a  considerable  number  of  years.  *'  If,"  says  Aldeison,  B^ 
in  the  case  of  Jenkins  v,  Harvey  (/),  ''an  uninterrupted  usage  of 
upwards  of  seventy  years,  unanswered  by  any  evidence  to  the  con* 
trary,  were  not  sufficient  to  establish  a  right  like  the  present"  (i  e. 
a  right  to  a  toll  on  all  coal  brought  into  a  port),  *'  there  are  innumer- 
able titles  which  could  not  be  sustained."  In  that  case, — the  jndge 
at  Nisi  Prius  having  directed  the  jury  that  he  was  not  aware  of  any 
rule  of  law  which  precluded  them  from  presuming  the  immemorial 
existence  of  the  right  from  the  modem  usage, — the  Court  of  Ex- 
chequer held  the  direction  improper ;  and  that  the  correct  mode  of 
presenting  the  point  to  the  jury  would  have  been,  that,  from  the 
uninterrupted  modem  usage,  they  should  find  the  immemorial  exisi- 

(0  Bree  v.  Beck,  1  Younge,  244;  Chap-         (k)  Fint  Report  of  RmI  Propeity  Cob- 

man  v.  Monson,  2  P.  Wms.  565;  Moore  v.  miasionera,  51;  Blewett  v.  TVegomdn^  I 

Bollock,  Cro.  Jac.  501;  Lynes  v.  Lett,  3  A.  &  E.  554,  per  littledala,  J.;  B.  «i  Cto«> 

Y.  &  J.  405;  Chapman  v.  Smith,  2  Yes.  penter,  2  Show.  48. 
•en.  50e.  (0  1  C.  M.  4b  B.  895. 
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eace  of  the  payment,  unless  some  evidence  was  given  to  the  con- 
trary (m).  And  so,  where  the  question  was  whether  a  certain  mode 
of  fishing  in  a  river  could  be  considered  as  lawfully  in  use  at  the 
time  of  the  passing  of  the  Salmon  Fishery  Act,  1861  (n),  by  virtue 
of  a  grant  within  the  meaning  of  sect  12  of  that  act;  and  there  was 
evidence  that  the  mode  of  fishing  in  question  had  been  enjoyed  for 
sixty  years,  and  as  far  back  as  living  memory  extended,  in  substan- 
tially the  same  manner  as  it  was  in  1861 ;  Uie  court  held,  that-  the 
commissioners  under  the  act  might  and  ought  to  have  found,  that 
the  right  of  fishing  in  that  particular  way  did  exist,  by  grant  from 
all  the  proprietors  in  the  river  whose  interests  could  be  affected 
thereby  (o). 

In  an  old  case  of  Bury  v.  Pope  (j>)  it  was  agreed  by  all  the  judges 
that  a  period  of  thirty  or  forty  years  was  insufficient  to  give  such  a 
title  to  lights  as  would  enable  the  owner  of  the  land  to  maintain  an 
action  against  the  possessor  of  the  adjoining  soil  for  obstructing 
them.  But  this  is  inconsistent  with  the  modem  cases  of  Cross  v- 
Lewis  (g)  and  E.  v,  JoliEfe  (r).  The  latter  of  these  was  a  quo  tvar- 
ranto,  calling  on  the  defendant  to  show  upon  what  authority  he 
claimed  to  exercise  the  office  of  mayor  of  the  borough  of  Petersfield. 
The  defendant  set  up  an  immemorial  custom  for  the  jury  of  the 
Court  Leet  to  present  a  fit  person  to  be  mayor  of  the  borough,  who 
presented  him,  the  defendant ;  to  which  the  Crown  replied  an  im- 
memorial custom  for  the  Court  Leet  to  present  a  fit  person  to  be 
bailiCf,  and  that,  at  the  court  by  which  the  defendant  was  presented 
to  be  mayor,  the  steward  nominated  the  persons  composing  the  jury^ 
and  issued  his  precept  to  the  bailiff  to  summon  them,  who  did  so  ac- 
cordingly ;  whereas  by  the  law  of  the  land  the  steward  should  have 
issued  his  precept  to  the  bailiff  to  summon  a  jury,  and  the  particular 
persons  should  have  been  selected  by  the  bailiff.  ^  To  this  the  defend- 
ant rejoined^  that  from  time  immemorial  the  steward  used  to  nomi- 
nate the  jurors ;  and  at  the  trial  it  was  proved  that  for  more  than 
twenty  years  such  had  been  the  practice.  This  was  not  answered 
by  any  evidence  on  the  part  of  the  Crown,  and  thereupon  Burroughs 
J.,  who  tried  the  case,  told  the  jury  that  slight  evidence,  if  uncon- 
tradicted, became  cogent  proof;  and  a  verdict  was  given  for  the 

(m)  1  C.  M.  &  R.  877;  and  see  Sbep-         (o)  Leconfield  v.  Lonsdale,  L.  Bep.,  6 

haid  V.  P«yne,  16  C.  B.,  N.  B.  132;  Law-  C.  P.  657. 
rence  v.  Hitch,  L.  Rep.,  8  Q.  B.  621,  532.  (p)  Cro.  £1.  118. 

See  tupra,  sect  1,  subsect  2,  §  826.  (g)  2  B.  &  C.  686. 

(»)  24  k  26  Vict  c'l09.  (r)  Id.  54. 
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defendant.  A  rule  was  obtained  for  a  new  trial,  on  the  ground  that 
there  was  not  sufficient  evidence  to  warrant  the  finding  of  the  jury ; 
and  Abbott^  C.  J.,  after  argument,  expressed  himself  as  follows:  — 
"  Upon  the  evidence  given,  uncontradicted  and  unexplained,  I  think 
the  learned  judge  did  right  in  telling  the  jury  that  it  was  cogent  evi- 
dence, upon  which  they  might  find  the  issue  in  the  affirmative.  If  his 
expression  had  gone  even  beyond  that,  and  had  recommended  them 
to  find  such  a  verdict,  I  should  have  thought  that  the  recommenda- 
tion was  fit  and  proper.  A  regular  usage  for  twenty  years,  not  ex- 
plained or  contradicted,  is  that  upon  which  many  private  and  public 
rights  are  held,  there  being  nothing  in  the  usage  to  contravene  the 
public  policy.''  Holroyd  and  Best,  JJ.  concurring,  the  rule  was 
discharged. 

§  374.  Where  there  is  general  evidence  of  a  prescriptive  claim 
extending  over  a  long  time,  the  presumption  of  a  right  existing  from 
time  immemorial  will  not  be  defeated  by  proof  of  slight,  partial,  or 
occasional  variations  in  the  exercise  or  extent  of  the  right  claimed. 
This  subject  is  well  illustrated  by  the  case  of  R  v.  Archdall  («).  In 
delivering  the  judgment  of  the  court  in  that  case,  Littledale,  J. 
says  (t) :  "  It  follows  almost  necessarily,  from  the  imperfection  and 
irregularity  of  human  nature,  that  a  uniform  course  is  not  preserved 
during  a  long  period :  a  little  advance  is  made  at  one  time,  a  retreat 
at  another ;  something  is  added  or  taken  away,  from  indiscretion,  or 
ignorance,  or  through  other  causes :  and  when,  by  the  lapse  of  years, 
the  evidence  is  lost  which  would  explain  these  irregularities,  they 
are  easily  made  the  foundation  of  cavils  against  the  legality  of  the 
whole  practice.  So,  also,  with  regard  to  title:  if  that  which  has 
existed  from  time  immemorial  be  scrutinized  with  the  same  severity 
which  may  properly  be  employed  in  canvassing  a  modem  grant, 
without  making  allowance  for  the  changes  and  accidents  of  time,  no 
ancient  title  will  be  found  free  from  objection :  that,  indeed,  will 
become  a  source  of  weakness,  which  ought  to  give  security  and 
strength.  It  has  therefore  always  been  the  well-estabUshed  prin- 
ciple of  our  law,  to  presume  everything  in  favor  of  long  possession ; 
and  it  is  every  day's  practice  to  rest  upon  this  foundation  the  title 
to  the  most  valuable  properties."  There  are  several  other  cases 
illustrative  of  this  principle.  Thus,  although  in  the  case  of  a  tBom 
or  district  modus  the  occupiers  are  bound,  in  order  to  establish  the 
prescription,  to  show  with  reasonable  precision  the  description  and 

(0  8  A.  ft  E.  281.  (OP.  2^ 
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bouDdariea  of  the  lands  said  to  be  covered  by  it,  and  the  identity  of 
the  lands  for  which  the  respective  sums  in  lieu  of  tithes  have  been 
paid;  still  it  has  frequently  been  held  in  courts  of  equity,  that  a 
trifling  and  immaterial  variation  in  the  evidence  as  to  the  bounda- 
ries of  farms  forming  part  of  a  district  of  considerable  extent,  when 
the  greater  part  of  such  boundaries  are  tolerably  certain,  is  not  suffi- 
cient to  destroy  the  modus  payable  in  lieu  of  the  tithes  of  land 
proved  to  be  within  such  boundaries  (u).  So,  again,  in  the  case  of 
Bailey  v,  Appleyard  {x\  it  is  laid  down  by  Coleridge,  J.,  that  a  plea 
of  prescription  will  be  supported  by  proof  of  a  prescriptive  right 
larger  than  that  claimed,  but  of  such  a  nature  as  to  include  it  And 
in  Welcome  v.  Upton  (y),  Alderson,  B.  asks,  "  Would  the  claim  of  a 
party  to  a  right  of  way  be  defeated,  by  showing  that  some  person 
had  narrowed  it  by  a  few  inches  ? "  On  the  other  hand,  however,  a 
general  prescription  is  not  supported  by  proof  of  a  prescriptive  right 
coupled  with  a  condition  (z), 

§  375.  Although  the  user  is  not  sufficiently  long  or  uniform  to 
raise  the  presumption  of  a  prescriptive  right,  still  it  is  entitled  to  its 
Intimate  weight  as  evidence,  from  which,  coupled  with  other  cir- 
cumstances, the  jury  may  find  the  existence  of  the  right 

§  376.  The  presumption  of  prescriptive  right  derived  from  en- 
joyment, however  ancient,  is  instantly  put  an  end  to  when  the  right 
is  shown  to  have  originated  within  the  period  of  legal  memory  (a) ; 
and  it  is  of  course  liable  to  be  rebutted  by  any  species  of  legitimate 
evidence,  direct  or  presumptive  (6) ;  or  even  by  the  nature  of  the 
alleged  right  itself,  which  may  make  it  impossible  that  it  should 
have  existed  from  the  time  of  Sichard  I.  (c).  The  existence  of  an 
ancient  grant  without  date  is  not,  however,  necessarily  inconsistent 
with  a  prescriptive  right ;  for  the  grant  may  either  have  been  made 
before  the  time  of  legal  memory,  or  in  confirmation  of  a  prescriptive 
light  (d).  So,  in  Scales  v.  Key  («), —  which  arose  on  a  question  of 
an  alleged  false  return  to  a  mandamus,  the  issue  being  as  to  the 
existence  of  an  immemorial  custom  within  the  city  of  London,  — 

(tt)  Bailey  v,  Sewell,  1  Rubs.  289 ;  Rudd  (a)  2  Blackst  Comm.  81 ;  Fisher  v.  Lord 

V,  Wright,  1  Younge,  147;  Rudd  v.  Cham-  Gravai,  8  E.  &  Y.,  Tithe  C.  1180. 

inoD,  Id.  178;  Bree  v.  Beck,  Id.  211.    See  (b)  See  Taylor  v.   Cook,  8  Price,  650, 

Ward  9.  Pomfret,  1  Man.  &  Or.  559.  and   the    cases   cited   in   the   preceding 

(z)  8  A.&  E.161, 167.     See  The  Bailiffs  notes, 

of  Tewkesbnry  v.  Bricknell,  1  Taunt.  142.  (e)  See  Bryant  v.  Foot,  L.  Rep.,  2  Q. 

(y)  6  IL  &  W.  586,  640.  B.  161 ;  (in  Cam.  Scac.)  8  ib.  497. 

(t)  P^dock  9.  Forrester,  8  Scott,  K.  R.  (d)  Addin^n  v.  Clode,  2  W.  Bl.  989. 

715;  3  H.  &  Or.  908,  and  the  cases  there  (e)  11  A.  &  E.  819.    See  also  Welcome 

dted«  V,  Upton,  6  M.  ft  W.  586. 
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the  JU17  found  that  the  custom  existed  up  to  1689 ;  and,  there  beii^ 
no  proof  of  its  having  been  either  exercised  or  interfered  with  at  any 
later  time,  this  was  held  sufficient  to  entitle  the  defendants,  iriio 
alleged  the  custom,  to  have  the  verdict  entered  in  dieir  favor.  So, 
in  Biddulph  v.  Ather  (/),  where,  in  support  of  a  prescriptive  right 
to  wreck,  evidence  was  adduced  of  unintenipted  usage  for  ninefy-tvo 
jears,  it  was  held  not  to  be  conclusively  negatived  by  two  allowan- 
ces in  eyre  four  hundred  years  previous,  and  a  subsequent  judgment  in 
trespass ;  and  the  judge  having  lefb  the  whole  case  to  the  jury,  who 
found  in  favor  of  the  claim,  the  court  refused  to  disturb  the  ver£ct 
So,  a  prescriptive  claim  to  a  right  of  way  for  the  defendant  and  his 
servants,  tenants  and  occupiers  of  a  certain  close,  and  a  justification 
as  his  servant  and  by  his  command,  is  not  necessarily  disproved  by 
showing  that  the  land  had,  fifty  years  before,  been  part  of  a  laige 
common,  which  was  enclosed  under  the  provisions  of  an  endosore 
act,  and  allotted  to  the  ancestor  of  the  defendant  And,  the  jutj 
having  found  for  the  defendant,  a  rule  obtained  to  enter  a  verdict 
for  the  plaintiff  was  discharged  after  ailment,  —  Parke,  J.  ob- 
serving, that  there  was  no  rule  of  law  which  militated  against  the 
finding ;  because  from  the  usage  the  jury  might  infer  that  the  lord, 
if  the  fee  were  in  him  T)efore  the  enclosure,  had  the  right  of  way  (^\ 
So  it  is  laid  down  by  Sir  J.  Leach,  V.  C,  that,  in  the  case  of  a 
modus  decimandi,  ancient  documents  cannot  prevail  against  all  proof 
of  usage,  unless  they  are  consistent  with  each  other,  and  unless  the 
effect  of  them  excludes,  not  the  probability,  but  the  possibility  of 
the  modus  (h), 

§  377.  Notwithstanding  the  desire  of  the  courts  to  uphold 
prescriptive  rights,  there  were  many  cases  in  which  the  extreme 
length  of  the  time  of  legal  memory  exercised  a  very  mischievous 
effect;  as  the  presumption  from  user,  however  strong,  was  liable  to 
be  altogether  defeated  by  showing  the  origin  of  the  claim  at  anj 
time  since  the  1  Bichard  I.  (a.  d.  1189).  Besides,  possession  and 
user  are  in  themselves  legitimate  evidence  of  the  existence  of  rights 
created  since  that  period,  the  more  obvious  and  natural  proofa  of 
which  may  have  perished  by  time  or  accident^     "  Tentpyu^  »P 

(/)  2  Wils.  28.  Smith,  10  East,  476;  Scboobridge v.  Waii 

(g)  Codling  v.  Johnson,   9  B.   ft  C.     8  M.  ft  Or.  896. 
988.    See  fhrther  on  this  subject,  Hm  v.         (K)  White  v.  Lisle,  4  Madd.  SS4. 

1  Fritz  V.  Brandon,  78  Pa.  St  842,  855;  Cheny  r.  Watkina,  1  Ear.  k  J.  5S7;  Ju<- 
boe  9.  McAtee,  7  B.  Monr.  279  ;  Nixon  v.  Carao,  28  Miaa.  414 ;  Hunt  sl  ITKdl 
1  Wash,  a  Ct.  70,  80,  aoo. 
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Sir  Edward  Coke,  "  est  edax  rerum ;  and  records  and  letters  patent, 
and  otJier  writings,  either  consume,  or  are  lost,  or  embezzled :  and 
God  forbid  that  ancient  grants  and  acts  should  be  drawn  in  ques* 
tion,  although  thej  cannot  be  shown,  which,  at  the  first,  was  ne- 
cessary to  the  perfection  of  the  thing ''  (t).  Acting  partly  on  this 
principle,  but  chiefly  for  the  furtherance  of  justice  and  the  sake  of 
peace,  by  quieting  possession  (/),  the  judges  attached  an  artificial 
weight  to  the  possession  and  user  of  such  matters  as  lie  in  grant, 
where  no  prescriptive  claim  was  put  forward ;  and  in  process  of  time 
they  established  it  as  a  rule,  that  twenty  years'  adverse  and  unin- 
temipted  enjoyment  of  an  incorporeal  hereditament,  uncontradicted 
and  unexplained,  was  cogent  evidence  from  which  the  jury  should 
be  directed  conclusively  to  presume  a  grant,  or  other  lawful  origin  of 
the  possession  (m).  This  period  of  twenty  years  seems  to  have  been 
adopted  by  analogy  to  the  Statute  of  Limitations,  21  Jac.  1,  c.  16, 
which  makes  an  adverse  enjoyment  for  twenty  years  a  bar  to  an 
action  of  ejectment.  For,  as  an  adverse  possession  of  that  duration 
gave  a  possessory  title  to  the  land  itself,  it  seemed  reasonable  that 
it  should  afford  a  presumption  of  right  to  a  minor  interest  arising 
out  of  the  land  {n).  The  practical  effect  of  this  quasi  prcBsumptio 
juris  was  considerably  increased  by  the  decision  in  Eead  v.  Brook- 
man  (o) ;  namely,  that  it  was  competent  to  plead  a  right  to  an 
incorporeal  hereditament  by  deed,  and  excuse  profert  of  the  deed 
hj  ailing  it  to  have  been  lost  by  time  and  accident.  It  became, 
therefore,  a  usual  mode  of  claiming  title  to  an  incorporeal  heredita- 
ment, to  allege  a  feigned  grant,  within  the  time  of  legal  memory, 
from  some  owner  of  the  land  or  other  person  capable  of  making 
such  grants  to  some  tenant  or  person  capable  of  receiving  it  (p), 
setting  forth  the  names  of  the  supposed  parties  to  the  document  (q), 
with  the  excuse  for  profert  that  the  document  had  been  lost  by  time 
and  accident  On  a  traverse  of  the  grant,  proof  of  uninterrupted 
enjoyment  for  twenty  years  was  held  cogent  evidence  of  its  exist- 
ence; and  this  was  termed  making  title  by  **  non-existing  grant" 

(i)  12  Co.  5.  Rodbridges,   1    Gilb.    Eq.  R.  4;   Bright 

(0  Bright  V.  Walker,  1  C.  M.  &  B.  v.  Walker.  1  C.  M.  &  R  217. 

217 ;  Eldndge  v.  Knott,  Cowp.  216.  (»)  8  Stark.  £t.  911,  3d  ed.;  2  Wms. 

(m)  8  Stark.  £r. 911,  8d  ed.;  1  Greenl.  Sannd.  175  et  acq,,  6th  ed.,  and  the  casea 

Kr.  J  17,  7th  ed.;  2  Wma.  Seund.  176  a,  there  cited. 

6th  ed.;   Bealey  v.  Shaw,  6   East,  208;  (o)  3  T.  R.  151. 

Balston  v.  Bensted,  1  Camp.  46^;  Wright         {p)  Shelford'a  Beal  Property  Acta,  57, 

V.  Howaid,  1  &  &  Sto.  208;  Campbell  v.  7th  ed. 

Wilson,  3  Eaat,  294 ;  Lord  Onemaey  v.         (q)  Ready  v,  Sterenaon,  10  East,  55. 
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§  378.  Much  confusion  has  arisen  from  the  loose  language  to  be 
found  in  some  of  the  books  on  the  subject  of  this  presumption.  In 
Holcroft  V.  Heel  (r),  —  which  was  an  action  on  the  case  for  dis- 
turbance of  a  market,  —  it  appeared  that  the  grantee  of  a  market 
under  letters  patent  from  the  Crown  had  suffered  another  person  to 
erect  a  market  in  his  neighborhood,  and  to  use  it  for  the  space  of 
twenty-three  years  without  interruption  ;  and  the  Court  of  Common 
Fleas  held,  that  such  user  operated  as  a  bar  to  the  plaintiflTs  right  of 
action  (s).  But  in  the  case  of  Darwin  v.  Upton  (t),  Lord  Mansfield 
says,  "  The  enjoyment  of  lights,  with  the  defendant's  acquiescence 
for  twenty  years,  is  such  decisive  presumption  of  a  right  by  grant  or 
otherwise,  that,  unless  contradicted  or  explained,  the  jury  ought  to 
believe  it ;  but  it  is  impossible  that  length  of  time  can  be  said  to  be 
an  absolute  bar,  like  a  statute  of  limitation;  it  is  certainly  a  pre- 
sumptive bar,  which  ought  to  go  to  the  jury."  And  Buller,  J.  adds. 
"  If  the  judge  meant  it "  (i.  a  twenty  years'  uninterrupted  posses- 
sion of  windows)  "  was  an  absolute  bar,  he  was  certainly  wrong ;  if 
only  as  a  presumptive  bar,  he  was  right"  The  judgment  of  Lord 
Mansfield,  in  The  Mayor  of  Hull  v.  Homer  (u),  is  to  the  same  effect 
Again,  the  presumption  of  right  from  twenty  years'  enjoyment  of 
incorporeal  hereditaments  is  often  spoken  of  as  a  *'  conclusive  pre- 
sumption "  (x) ;  an  expression  almost  as  inaccurate  as  calling  the 
evidence  a  **  bar."  If  the  presumption  be  "  conclusive,"  it  is  a  prm- 
gumptio  juris  et  dejure,  and  not  to  be  rebutted  by  evidence;  whereas, 
the  clear  meaning  of  the  cases  is,  that  the  jury  ought  to  make  the 
presumption,  and  act  definitively  upon  it,  unless  it  is  encountered  by 
adverse  proof  "  The  presumption  of  right  in  such  cases,"  says  Mr. 
Starkie  (y),  "  is  not  conclusive ;  in  other  words,  it  is  not  an  inference 
of  mere  law,  to  be  made  by  the  courts ;  yet  it  is  an  inference  which 
the  courts  advise  juries  to  make,  wherever  the  presumption  stands 
unrebutted  by  contrary  evidence."^    It  remains  to   add,  that  the 

(r)  1  B.  ft  P.  400.  (0  2  WmB.  Saand.,  6th  ed.,  175  c 

1$)  With  reference  to  this  decision  it         (u)  Cowp.  102. 
has  heen  said,  that  the  action  on  the  case,  (a;)  1  Greenl.  Kt.  §  17,  7th  ed.;  per 

being  a  possessory  action,  was  probably  Lonl  EUenborongh  in  Balaton  v.  Bensted, 

considered  by  the  conrt  to  be  in  the  nature  1  Camp.  46S,  465;  and  Bealey  v.  Shaw, 

of  an  ejectment,  in  which  adverse  nnin-  6  East,  208,  215. 
termpted  possession  by  the  defendant  for         (y)  8  Stark.  Er.  911»  Sd  ed. 
twenty  years  is  a  bar.     2  Wms.  Sannd., 
6th  ed.,  175  c 

»  Booker  v.  Perkins,  14  Wsc  79 ;  Irrin  v.  Fowler,  5  Rob.  (N.  Y.)  482 ;  En^ish 
«.  Register,  7  Ga.  887 ;  Nieto  v.  Carpenter,  21  CbL  455  ;  Nichols  «.  Gates,  1  Conn. 
818, 
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doctrine  in  question  has  only  been  fully  established  in  modem  times, 
and  was  not  introduced  without  opposition  (z), 

§  379.  In  order,  however,  to  raise  this  presumption  against  the 
owner  of  the  inheritance,  the  possession  must  be  with  his  acquies- 
cence ;  and  such  a  possession  with  the  acquiescence  of  a  tenant  for 
life,  or  other  inferior  interest  in  the  land,  although  evidence  against 
the  owner  of  the  particular  estate,  will  not  bind  the  fee  (a).  But  the 
acquiescence  of  the  owner  of  the  inheritance  may  either  be  proved 
directly,  or  inferred  from  circumstances  (6).  E  g.,  where,  in  order  to 
prove  that  a  way  was  public,  evi(lence  was  given  of  acts  of  user  by 
the  public  for  nearly  seventy  years ;  but  during  the  whole  of  that 
period  the  land  had  been  on  lease ;  and  the  jury  were  directed  that 
they  were  at  liberty,  if  they  thought  proper,  to  presume  from  these 
acts  a  dedication  of  the  way  to  the  public,  by  the  owner  of  the 
inheritance,  at  a  time  anterior  to  the  land  being  leased ;  this  was 
held  to  be  a  proper  direction  (c).  And  where  the  time  has  once 
b^un  to  run  against  the  tenant  of  the  fee,  the  interposition  of  a 
particular  estate  does  not  stop  it  (d). 

§  380.  This  presumption  only  obtains  its  practically  conclusive 
character,  when  the  evidence  of  enjoyment  during  the  required 
period  remains  uncontradicted  and  unexplained.  In  the  case  of 
livett  V.  Wilson  (e),  where,  in  answer  to  an  action  of  trespass,  the 
defendant  pleaded  a  right  of  way  by  lost  grant,  at  the  trial,  before 
Gaselee,  J.  it  appeared  that  there  was  conflicting  evidence  as  to  the 
undisputed  user  of  the  way,  and  the  alleged  right  had  been  pretty 
constantly  contested ;  whereupon  the  judge  told  the  jury,  that  if  they 
thought  the  defendant  had  exercised  the  riglit  of  way  uninterrupt- 
edly for  more  than  twenty  years,  by  virtue  of  a  deed,  and  that  that 
deed  had  been  lost,  they  should  find  a  verdict  for  the  defendant;  and 
this  ruling  was  fully  confirmed  by  the  court  in  banc.  But  the  fact 
of  possession  for  a  less  period  than  twenty  years  is  still  a  circum- 

(z)  "  I  wiU  not  contend,"  says  Sir  W.  (a)  2  Wma.  Saund.  175,  6tli  cd.,  and 

D.  Etuis,  "that,  after  the  decisions  which  the  cases  there  cited. 
haTe  taken  place,  it  may  not  be  more  con-  {b)  Gray  v.  Bond,  2  B.  &  B.  667. 

renient  to  the  public  that  the  doc^ne         (c)  Winterbottom  v.  Lord  Derby,  L. 

which  has  been  eztensiTely  acted  upon  in  Rep.,  2  Ex.  316. 
the  enjoyinent  of  real  estates  should  be         (d)  Cross  v,  Lewis,  2  B.  &  C.  686. 
adhered  to  than  departed  from,  though  of         (e)  8  Bing.    115.      See   also   Doe  d. 

very  modem  origin.  ....  But  1  shall  erer  Fenwick  v.  Reed,   5  B.  &  A.  232,  and 

fetain  the  sentiment,  that  the  introduction  Dawson  v.  The  Duke  of  Norfolk,  1  Price, 

of  aiich  •  doctrine  was  a  perrenion  of  legal  246. 
principles,  and  an  unwarrantable  assump- 
tion of  authority."    2  Et.  Poth.  189. 

24 
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stance  from  which,  when  coupled  with  other  evidence,  a  jury  may 
infer  the  existence  of  a  grant  (/)} 

§  381.  We  have  seen  that,  by  the  common  law,  a  title  by  prescrip- 
tion could  not  be  made  against  the  Crown  (g).  But  this  doctrine 
was  not  extended  to  the  case  of  a  supposed  lost  grant ;  although,  in 
order  to  raise  such  a  presumption  against  the  Crown,  a  longer  time 
was  required  than  against  a  private  individual  (h).  The  same  holds 
where  it  is  sought  to  acquire  a  right  in  derogation  of  the  rights  of 
the  public  {{)} 

§  382.  By  the  general  law  and  of  common  right,  the  pews  in  the 
body  of  a  church  belong  to  the  parishioners  at  large,  for  their  use  and 
accommodation ;  but  the  distribution  of  seats  among  them  rests  with 
the  ordinary,  whose  oflScers  the  churchwardens  are ;  and  whose  duty 
it  is  to  place  the  parishioners  according  to  their  rank  and  station, 
subject  to  the  control  of  the  ordinary  (k).  But  a  right  to  a  pew  as 
appurtenant  to  an  ancient  messuage,  may  be  claimed  by  prescription, 
which  presupposes  a  faculty  (Q ;  and  it  is  only  in  this  lights  namely, 
as  easements  appurtenant  to  messuages,  that  the  right  to  pews  ia 
considered  in  courts  of  common  law  (m).  That  right  is  either  pos- 
sessory or  ahsolvte.  The  ecclesiastical  courts  will  protect  a  party 
who  has  been  for  any  length  of  time  in  possession  of  a  pew  or  seat, 
against  a  mere  disturber,  so  far  at  least  as  to  put  him  on  proof  of  a 
paramount  title  {n).  And  where  the  right  is  claimed  as  appurtenant 
to  a  messuage  within  the  parish,  possession  for  a  long  series  of  years 
will  give  a  title  against  a  wrong-doer  in  a  court  of  common  law  (o). 


(/)  Bealey  v,  Shaw,  6  East,  215 ;  see 
per  Tinda],  C.  J.,  in  Hall  v.  Swift,  i  BiDg. 
N.  C.  881,  8S8. 

{g)  Supra,  §  868. 

(h)  1  GreenL  Ev.  §  45,  7th  ed.  See 
Bedle  v.  Beard,  12  Co.  4,  5;  Mayor  of  HuU 
V,  Homer,  Cowp.  102;  Gibson  v,  Clark,  1 
Jac.  &  W.  159;  Roed.  Johnson  v.  Ireland, 
11  East,  280;  Jewison  v.  Dyson,  9  M.  & 
W.  640;  Bnine  v.  Thompson,  4  Q.  B.  548. 

{%)  Weld  V.  Hornby,  7  East,  195;  Chad 
V.  Tnsed,  2  B.  &  B.  403;  Vooght  v.  Winch, 
2  B.  &  A.  662;  R.  v,  Montague,  4  B.  &  C. 
598. 

{k)  Corren's  case,  12  Co.   105,   106; 


8  Inst  202;  Byerly  o.  ^^dns,  5  B.  &  C. 
1;  Pettman  v.  Bridger,  1  PhiUim.  828; 
FuUer  v.  Lane^  2  Add.  425 ;  Blake  «.  Us- 
borne,  8  Hagg.  N.  R.  788.  See  also 
Mainwaring  o.  Giles,  5  B.  &  A.  856;  and 
Bryan  v.  Whistler,  8  B.  &  C.  288. 

(0  Parker  «.  Leach,  L.  Rep.,  1  P.  C. 
812,  827;  Pettman  v.  Biidger,  1  Phillim. 
824;  Walter  v.  Gunner,  1  Hsgg.  C.  R. 
817;  WyUie  v.  Mott,  1  Hagg.  K.  R.  89. 

(m)  8  Stark.  Er.  tit  Pew,  861,  Sded. 

(»)  Pettman  v,  Biidger,  1  Phillim.  824; 
Spry  V.  Flood,  2  Cart  856. 

(o)  Darwin  ik  Upton,  2  Wxua.  Ssond. 
175  c,  6th  ed.;  Kenrick  «.  Taylor,  1  WUa. 


1  Hawkins  v.  Commissioners,  2  AIL  254 ;  Ward  v.  Mclntoah,  12  Oh.  6t  S81 ; 
WendeU  v,  Bknchaxd,  2  N.  H.  456;  Austin  v.  BaUey,  87  Vt  219;  McCall  m.  Trjoi, 
17  Ala.  588;  Hunt  v.  Utter,  15  Ind.  818,  ace. 

1  Grimes  v,  Bastrop,  26  Tex.  810,  eantnL 
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But  where  the  origin  of  the  pew  is  shown,  or  the  presumption  is 
rebutted  by  circumstances,  the  prescriptive  claim  is  at  an  end  (j>). 
In  order,  however,  to  raise  the  presumption  of  a  right  by  prescrip- 
tion or  faculty,  as  against  the  ordinary,  much  more  is  required :  and 
with  respect  to  the  length  of  occupation  necessary  for  this  purpose, 
it  is  difficult  to  lay  down  any  general  rule  (q). 

§  383.  In  this  state  of  the  law  were  passed  the  statutes  2  &  3 
Will  4,  cc.  71  and  100.    Notwithstanding  all  that  had  been  done  by 
facilitating  the  proof  of  prescriptive  rights,  and  allowing  the  pleading 
of  non-existing  grants,  cases  still  occurred  in  which  the  length  of 
the  time  of  prescription  operated  to  the  defeat  of  justice.    On  this 
snbject  the  Beal  Property  Commissioners  expressed  themselves  as 
follows (r):  —  ''In  some  cases  the  practical  remedy  fails,  and  the 
role  (of  prescription)  produces  the  most  serious  mischiefs.    A  right 
claimed  by  prescription  is  always  disproved  by  showing  that  it  did 
not  or  could  not  exist  at  any  one  point  of  time  since  the  commence- 
ment of  legal  memory,  &c.,  &c.    Amidst  these  difficulties,  it  has  been 
usual  of  late,  for  the  purpose  of  supporting  a  right  which  has  been 
long  enjoyed,  but  which  can  be  shown  to  have  originated  within  time 
of  legal  memory,  or  to  have  been  at  one  time  extinguished  by  unity 
of  possession,  to  resort  to  the  clumsy  fiction  of  a  lost  grant,  which  is 
pleaded  to  have  been  made  by  some  person  seised  in  fee  of  the  ser- 
vient, to  another  seised  in  fee  of  the  dominant  tenement    But 
besides  the  objection  of  its  being  well  known  to  the  counsel,  judge, 
and  jury,  that  the  plea  is  unfounded  in  fact,  the  object  is  often  frus- 
trated by  proof  of  the  title  of  the  two  tenements  having  been  such> 
that  the  fictitious  grant  could  not  have  been  made  in  the  manner 
allied  in  the  plea.    The  contrivance  therefore  affords  only  a  chance 
of  protection,  and  may  stimulate  the  adversary  to  an  investigation, 
for  an  indirect  and  mischievous  end,  of  ancient  title-deeds,  which  for 
every  fair  purpose  have  long  ceased  to  be  of  any  use."    There  was 
also  this  inconvenience,  that  the  evidence  necessary  to  support  a 
daim  by  lost  grant  would  not  support  a  claim  by  prescription ;  so 
that  a  plea  of  the  former  might  miscarry  from  the  evidence  going 

820  ;  stocks  v.  Booth,  1 T.  R.  428;  Rogers  «.  Matthews,  5  T.  R.  296  ;  Pettman  v. 

«.   Brooks,  Id.  431,  n.;  Griffith  v.  Mat-  Bridger,  1  Phill.  826;  Walter  v.  Gunner, 

tbews,  5  T.  R.  296;  Jacob  v.  Dallow,  2  L.  1  Hagg.  C.  R.  822;  Woolcoombe  v.  Quid- 

Raym.  755.  ridge,  8  Add.  6;  Pepper  v,  Barnard,  12  L. 

(jp)  Griffith  V.  Matthews,  5  T.  R  296 ;  J.,  Q.  B.  861. 

Morgan  V.  Cnrtia,  8  Man.  &  Ry.  889.  (r)  First  Report  of  the  Real  Property 

(q)  See  Ashly  v.  Freckleton,  8  Iiev.  78;  Commissioners,  51. 

Keorick  v.  Taylor,  1  Wils.  826 ;  Griffith  . 
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too  far  (a).  Add  to  all  which,  it  was  well  observed  that  the  v&^vii- 
ing  juries  to  make  artificial  presumptioiis  of  this  kind  amounted,  in 
many  cases,  to  a  heavy  tax  on  their  consciences,  which  it  was  highly 
expedient  should  be  removed  (t).  In  a  word,  it  became  at  length 
apparent  that  the  evil  could  only  be  remedied  by  Ic^lation,  and  the 
statutes  in  question  were  passed  for  that  purpose. 

§  384.  The  former  of  these  statutes,  the  2  &  3  Will.  4,  a  71,eiiti- 
tied  "  An  Act  for  shortening  the  Time  of  Prescription  in  ceitaia 
Cases,"  —  after  reciting  that  "  the  expression, '  time  immemoiial,  or 
time  whereof  the  memoiy  of  man  runneth  not  to  the  contnuy,'  is 
now  by  the  law  of  England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  King  Kichard  the 
First,  whereby  the  title  to  matters  that  have  been  long  enjoyed  is 
sometimes  defeated  by  showing  the  commencement  of  such  enjoy- 
ment, which  is  in  many  cases  productive  of  inconvenience  and  iojoa- 
tice,"  —  for  remedy  thereof  proceeds  to  enact,  in  the  first  section, 
that  **  No  claim  which  may  be  lawfully  made  at  the  common  lEW,bj 
custom,  prescription,  or  grant,  to  any  right  of  common  or  other  profit 
or  benefit  to  be  taken  and  enjoyed  from  or  upon  any  land  of  onr  aor- 
ereign  lord  the  King,  his  heirs  or  successors,  or  any  land  being  psioel 
of  the  Duchy  of  Lancaster  or  Duchy  of  Cornwall,  or  of  any  ecclesias- 
tical or  lay  person,  or  body  corporate,  except  such  matters  and  things 
as  are  herein  specially  provided  for,  and  except  tithes,  rent,  and  se^ 
vices,  shall,  where  such  right,  profit,  or  benefit  shall  have  been  actu- 
ally taken  and  enjoyed  by  any  person  claiming  right  ther^,  without 
interruption,  for  the  fuU  period  of  thirty  years,  be  defeated  or  de- 
stroyed by  showing  only  that  such  right,  profit,  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  yeaia^ 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  hy 
which  the  same  is  now  liable  to  be  defeated ;  and  when  such  righ^ 
profit  or  benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid  for 
the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed  abso- 
lute and  indefeasible,  unless  it  shall  appear  that  the  same  was  taken 
and  enjoyed  by  some  consent  or  agreement,  expressly  made  or  given 
for  that  purpose  by  deed  or  writing." 

Sect.  2.  ''No  claim  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription,  or  grants  to  any  way  or  other  easement,  or 

(«)  Bee  per  Littledale,  J.,  in  Blewett  v.  per  Parke,  B.,  in  delivering  the  jodgBevt 
Tregonning,  8  A.  &  E.  588,  684.  of  the  conrt  in  Bright  v.  Walker,  1 C.  M- 

(0  2  Stark.  Evid.  911«  n.  iQ,  8d  ed.;    kU.  817,  21S. 
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to  any  wateicoorse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived 
upon,  over,  or  from  any  land  or  water  of  our  said  lord  the  Eling,  his 
heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lancaster  or  the 
Duchy  of  Ck)mwall,  or  being  the  property  of  any  ecclesiastical  or  lay 
llllerson,  or  body  corporate,  when  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  actually  enjoyed  by  any  per* 
son  claiming  right  thereto,  without  interruption,  for  the  full  period 
of  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only  that 
such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  by  which  the  same  is  now  liable  to  be  defeated ; 
and  where  such  way  or  other  matter  as  herein  last  before  mentioned 
shall  have  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty 
years,  the  right  thereto  shall  be  deemed  absolute  and  indefeasible, 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent 
or  agreement^  expressly  given  or  made  for  that  purpose  by  deed  or 
writing." 

Sect  3.  ''  When  the  access  and  use  of  light  to  and  for  any  dwelling- 
house,  workshop,  or  other  building,  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years,  without  interruption, 
the  right  thereto  shall  be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or  agreement, 
expressly  made  or  given  for  that  purpose  by  deed  or  writing." 

Sect  4  "  Each  of  the  respective  periods  of  years  hereinbefore 
mentioned  shall  be  deemed  and  taken  to  be  the  period  next  before 
some  suit  or  action,  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  question, 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption, 
within  the  meaning  of  this  statute,  unless  the  same  shall  have  been 
or  shall  be  submitted  to  or  acquiesced  in  for  one  year  after  the  party 
interrupted  shall  have  had  or  shall  have  notice  thereof,  and  of  the 
person  making  or  authorizing  the  same  to  be  made." 

Sect.  5.  "In  all  actions  upon  the  case  and  other  pleadings, 
wherein  the  party  claiming  may  now  by  law  allege  his  right  gen- 
erally, without  averring  the  existence  of  such  right  from  time  imme- 
morial, such  general  allegation  shall  still  be  deemed  sufficient,  and 
if  the  same  shall  be  denied,  all  and  every  the  matters  in  this  act 
mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall 
be  admissible  in  evidence  to  sustain  or  rebut  such  allegation ;  and  in 
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all  pleadings  to  actions  of  trespass,  and  in  all  other  pleadings  wherein, 
before  the  passing  of  this  act,  it  would  have  been  necessary  to  allege 
the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  enjojrment  thereof  as  of  right,  by  the  occupiers  d  the 
tenements  in  respect  whereof  the  same  is  claimed,  for  and  Amis^ 
such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to 
the  case,  and  without  claiming  in  the  name  or  right  of  the  owner 
of  the  fee,  as  is  now  usually  done;  and  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception,  incapacity,  disabihty,  con- 
tract, agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any 
cause  or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple 
fact  of  enjoyment,  the  same  shall  be  especially  allied  and  set  forth 
in  answer  to  the  all^ation  of  the  party  claiming,  and  shall  not  be 
received  in  evidence  on  any  general  traverse  or  denial  of  such  alle- 
gation." 

Sect  6.  **  In  the  several  cases  mentioned  in  and  provided  for  hj 
this  act,  no  presumption  shall  be  allowed  or  made  in  favor  or  sup- 
port of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of  tbe 
right  or  matter  claimed,  for  any  less  period  of  time  or  number  of 
years  than  for  such  period  or  number,  mentioned  in  this  act^  as  maj 
be  applicable  to  the  case  and  to  the  nature  of  the  claim." 

Sect  7.  "  The  time  during  which  any  person,  otherwise  capable  of 
resisting  any  claim  to  any  of  the  matters  before  mentioned,  sball 
have  been  or  shall  be  an  infant,  idiot,  non  compos  meniis,  feme  covert^ 
or  tenant  for  life,  or  during  which  any  action  or  suit  shall  have  been 
pending,  and  which  shall  have  been  diligently  prosecuted  until  abated 
by  the  death  of  any  party  or  parties  thereto,  shall  be  excluded  in  the 
computation  of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  daim  is  hereby  declared  to  be  absolate  and 
indefeasible.** 

Sect  8.  •*  When  any  land  or  water  upon,  over,  or  from  which  any 
such  way  or  other  convenient  watercourse  or  use  of  water  shall  have 
been  or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held  under 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding  Aree 
years  from  the  granting  thereof,  the  time  of  the  enjoyment  of  anj 
such  way  or  other  matter,  as  herein  last  before  mentioned,  daring  the 
continuance  of  such  term,  shall  be  excluded  in  the  computation  of 
the  said  period  of  forty  years,  in  case  the  claim  shall,  within  three 
years  next  after  the  end  or  sooner  determination  of  such  term,  be 
resisted  by  any  person  entitled  to  any  reversion  expectant  on  the 
determination  thereof." 
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§  385.  A  large  numbeT  of  decisions  on  the  construction  of  this 
important  statute  are  to  be  found  in  the  books,  the  discussion  of 
which  would  be  altogether  out  of  place  here.  There  are,  however, 
a  few  points  which  require  notica  1.  The  earlier  sections  of  the 
statute,  being  in  the  affirmative,  do  not  take  away  the  common  law ; 
and  consequently  do  not  prevent  a  party  pleading  a  prescrip|;ive 
claim,  or  claim  by  lost  grant,  in  the  same  manner  as  he  might  have 
done  before  the  act  passed  And  it  is  common,  in  practice,  for  a 
party  to  rely  in  part  on  the  common  law,  and  in  part  on  the  stat- 
ute (u).  2.  The  words  in  sect.  4,  —  "  some  suit  or  action  wherein 
the  claim  or  matter  to  which  such  period  may  relate  shall  have  been 
or  shall  be  brought  in  question/'  —  mean,  generally,  any  such  suit  or 
action  ;  and  not,  individually,  each  suit  or  action  in  which  the  ques- 
tion may  from  time  to  time  arise  (x).  3.  The  word  "  presumption  " 
in  the  sixth  section,  is  used  in  the  sense  of  artificial  presumption,  or 
presumption  which  without  any  other  evidence  shifts  the  burden  of 
proof;  the  meaning  of  the  section  being,  that  no  inference  shall  be 
drawn  from  the  unsupported  fact  of  an  enjoyment  for  less  than  the 
prescribed  number  of  years.  But  it  was  not  intended  to  divest 
enjoyment  for  a  shorter  period  of  its  natural  weight  as  evidence,  so 
as  to  preclude  a  jury  from  taking  it  into  consideration,  with  other 
circumstances,  as  evidence  of  a  grant ;  which  accordingly  they  may 
still  find  to  have  been  made,  if  they  are  satisfied  that  it  was  made 
in  point  of  fact  (y).  4  The  statute  does  not  apply  to  easements  or 
profits  d  prendre  in  gross,  e.  g.  to  a  claim  of  free  fishery  in  the  waters 
of  another  (z).  Lastly,  it  will  be  observed,  that,  while  the  second 
section  speaks  of  "  any  way  or  other  easement,  watercourse,  or  use  of 
water,"  the  eighth  uses  the  words  "  way  or  other  convenient  water- 
course, or  use  of  water  " ;  and  two  suppositions  have  been  advanced 
to  explain  this  apparent  inconsistency :  one,  that  the  word  "  conven- 
ient "  has  crept  into  this  section  by  mistake,  instead  of  "  easement " ; 
the  other,  that  "convenient"  is  a  mistake  for  ''convenience,"  a 
word  used  in  old  books  as  synonymous  with  easement  (a). 

§  386.  We  have  seen  that  "  tithes,  rent,  and  services  "  are  excepted 
out  of  the  2  &  8  WilL  4,  a  71,  s.  1.    The  two  latter  are  provided  for 

(u)  See  Blewett  v.  Tregonning,  8  A.  &         (y)  See  Bright  v.  Walker,  1  C.  M.  & 

E.  554;  WUkinaon  v.  Proad,  11  M.  &  W.  R.  211. 

83;  liowe  v.  Carpenter,  6  £zch.  825;  War-  (z)  Shuttleworth  v.  Le  Fleming,  19  C. 

barton  v.  Parke,  2  H.  &  N.  64.  B.,  N.  S.  687. 

(x)  Cooper  v.  Hnbback,  12  C.  B.,  N.  S.         (a)  Gale  on  Easements,  169,  4th  ed. 
456,  467. 


376  ADiasfiiBUJTT  and  effect  of  evidekcb.       [book  hl 

by  the  Statate  of  limitations,  3  &  4  WilL  4^  c  27  (b),  the  promons 
of  which  are  inelevaiit  to  our  piesent  purpose ;  and  the  fonaer  hj 
2  &  3  WilL  4,  c  100  (e).  This  enactment,  like  the  former,  has  not 
taken  away  the  common  law  (d). 

§  387.  2.  We  proceed,  in  the  second  place,  to  consider  the  pre- 
sumptions made  from  user,  in  cases  of  incorporeal  rights  not  coming 
within  the  statutes  above  referred  to.    Among  the  foremost  of  these 
may  be  ranked  the  presimiption  of  the  dedication  of  highways  to  the 
publia    "  A  road,"  says  littledale,  J.,  in  R  9.  Mellor  (e),  *  becomes 
public,  by  reason  of  a  dedication  of  the  right  of  passage  to  the  public 
by  the  owner  of  the  soil,  and  of  an  acceptance  of  the  right  bj  the 
publia"    And  such  dedication  may  be  either  general  or  limited,  — 
e.  g.  the  owner  of  the  soil  may  dedicate  a  footway  to  the  public,  sub- 
ject to  his  right  of  periodically  ploughing  it  up  (/).    The  fact  of 
dedication  may  either  be  proved  directly,  or  inferred  from  circum- 
stances (g),  especially  from  that  of  permissive  user  on  the  part  of 
the  public    If  a  man  opens  his  land  so  that  the  public  pass  over 
it  continually,  the  public,  after  a  user  of  a  very  few  years,  will  acquire 
a  right  of  way  (h),  unless  some  act  be  done  by  the  owner  to  show  that 
he  had  intended  only  to  give  a  license  to  pass  over  the  land,  and  not 
to  dedicate  a  right  of  way  to  the  public  (t).    Among  acts  of  this  kind 
may  be  reckoned  the  putting  up  a  bar,  or  excluding  by  positive  pro- 
hibition persons  from  passing  (k).    The  common  course  is  by  shut- 
ting up  the  passage  for  one  day  in  each  year  (Q.    Where  no  acts  of 
this  nature  have  been  done,  there  is  no  fixed  rule  as  to  the  length  of 
user,  which  is  sufficient,  when  unaccompanied  by  other  drcumstances, 

(h)  Amended  materiaUy  by  the  Real         {h)  The  Britiah  Museum  «l  Flnoii.  5 

Property  LimiUtioii  Act,  1874  (37  &  38  C.  &  P.   460;  Lade  v.  Shepherd,  S  Str. 

Vict.  c.  67).  1004. 

(c)  The  pnctioal  operation  of  presmnp-         (t)  Bairacloogh  v.  Johnson,  8  Ai  & 
tive  eridenoe  of  exemption  from  tithe  has  £.  99. 

been  almost  pat  an  end  to  by  the  Tithe  (k)  R.  «.  Lloyd,  1  Camp.  260;  Robats 

Coromntation  Act,  6  &  7  WiU.  4,  c,  71,  «.  Karr.Id.  262,  n.;  Lcthbridge  p.  Winter, 

and  sabeeqaent  acts.  Id.  263,  n. 

(d)  The  Earl  of  Stamford  v.  Dunbar,  (/)  Per  Patteson,  J.,  in  The  British 
18  M.  &  W.  822.  Museum  f.  Finnis,  5  G.  &  P.  460,  465. 

(«)  1  B.  &  Ad.  82,  87.     And  see  R.  «.  But  the  keeping  a  gate  across  a  rowi  » 

St  Benedict,  4  B.  &  A.  447.  not  conclusive  evidence  against  its  beings 

(/)  Mercer  v,  Woodgate,  L.  Rep.,  5  public  way,  for  it  may  have  been  granted 

Q.   B.   26;    Arnold  «.   Blaker  (in  Cam.  with  the  reservation  of  keeping  a  ^te  is 

Scac.),  6  id.  438.  order  to  prevent  cattle  straying.    Dsvio 

(g)  R.  V.   Wright,   8  B.  &  Ad.  681;  v.  Stephens,  7  C.  &  P.  670. 
Surrey  Canal  Company  v.  Hall,  1  Man.  & 
Qr.  892;  R.  v.  St.  Benedict,  4  B.  &  A.  447. 
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to  constitute  presumptive  evidence  of  a  dedication ;  but  unquestion- 
ably a  much  shorter  time  will  sufiGice  than  is  required  to  raise  the 
presumption  of  a  grant  among  private  individuals.    In  the  case  of 
The  Eugby  Charity  v.  Merry  weather  (m),  Lord  Kenyon  says,  that 
"  in  a  great  case,  which  was  much  contested,  six  years  was  held  suffi- 
cient " ;  and  where  the  existence  of  a  highway  would  be  beneficial 
to  the  owner  of  the  soil,  a  dedication  has  been  presumed  from  a  user 
of  four  or  five  years  (n).    But  the  animus  or  intention  of  the  owner 
of  the  soil  in  doing  the  act,  or  permitting  the  passage,  must  be  taken 
into  consideration  (o).    '*  In  order,"  says  Parke,  B.,  in  Poole  v,  Hus- 
kinson  (p),  "to  constitute  a  valid  dedication  to  the  public  of  a  high- 
way by  the  owner  of  the  soil,  it  is  clearly  settled  that  there  must 
be  an  intention  to  dedicate,  —  there  must  be  an  animus  dedicandi, 
of  which  the  user  by  the  public  is  evidence,  and  no  more ;  and  a 
single  act  of  interruption  by  the  owner  is  of  much  more  weight, 
upon  a  question  of  intention,  than  many  acts  of  enjoyment."    And 
this  animus  or  intention  is  to  be  determined  by  the  jury  (g).    But 
the  dedication  of  a  highway  to  the  public  must  be  the  act»  or  at 
least  with  the  consent,  of  the  owner  of  the  fee ;  the  act  or  assent 
of  a  tenant  for  any  less  interest  will  not  suffice  (r) ;  although  the 
assent  of  the  owner  of  the  inheritance  may  be  inferred  from  circum- 
stances (s).     Upon  the  whole,  the  public  are  favored  in  questions 
of  this  nature  {t) ;  and  it  seems  that,  when  a  road  has  once  been  a 
king's  highway,  no  lapse  of  time  or  cessation  of  user  will  deprive  the 
public  of  the  right  of  passage  whenever  they  please  to  resume  it  (u)} 
The  presumption  in  question  can,  it  is  said,  be  made  against  the 
Crown  (x). 


(m)  11  East,  376,  n. 

(n)  Jarvis  v.  Dean,  8  Bing.  447. 

(o)  Poole  V.  Huskinson,  11  M.  &  W. 
827;  R.  V,  The  Inhabitants  of  East  Mark, 
11  Q.  B.  877. 

ip)  11  M.  &  W.  827,  880. 

(q)  Barraclough  v.  Johnson,  8  A.  &  E. 
99;  Surrey  Canal  Company  v.  Hall,  1  Man. 
k  G.  392. 

(r)  Barter  v.  Taylor,  1  Nev.  &  M.  11; 
R.  V.  Bliss,  7  A.  &  E.  550  ;  Wood  v.  Veal, 
5  B.  Ic  A.  454. 

(s)  Winterbottom  v.  Lord  Derby,  L. 


Rep.,  2  Ex.  816;  Davies  v.  Stephens,  7 
Car.  k  P.  570;  R.  v.  Barr,  4  Camp.  16; 
Jarvis  r.  Dean,  8  Bing.  447;  R.  v.  Hudson, 
2  Str.  909;  Harper  v.  Charlesworth,  4  B. 
k  C.  574. 

{t)  R.  V.  The  Inhabitants  of  East  Mark, 
11  Q.  B.  877;  R.  v.  Petrie,  4  E.  &  B.  737. 

(u)  2  Selw.  N.  P.  1362.  9th  ed. ; 
Dawes  v.  Hawkins,  8  C.  B.,  N.  S.  848, 
858. 

(x)  R.  V.  The  Inhabitants  of  East 
Mark,  11  Q.  B.  877.  See  anU,  §§  868, 
881. 


1  Baldwin  ».  City  of  BalTalo,  29  Barb.  896;  Callaway  Co.  v.  Nolley,  31  Mo.  393; 
Alvcs  V.  Henderson,  16  B.  Monr.  131;  Knight  v,  Heaton,  22  Vt  480;  Commiasionera 
V.  Taylor,  2  Bay,  (S.  C.)  282,  contra. 
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§  388.  The  next  subject  calling  for  attention  here  is  the  pre- 
sumption of  the  surrender  or  extinguishment  of  incorporeal  rights 
by  non-user.  This  is  altogether  unafTected  by  the  prescription 
acts  (y),  and  the  general  principle  is  thus  stated  by  Abbott^  C.  J., 
in  Doe  d.  Putland  v.  Hilder  {z) :  "  The  long  enjoyment  of  a  right  of 
way  by  A.  to  his  house  or  close,  over  the  land  of  B.,  which  is  a 
prejudice  to  the  land,  may  most  reasonably  be  accounted  for,  by 
supposing  a  gi-ant  of  such  right  by  the  owner  of  the  land :  and  if 
such  a  right  appear  to  have  existed  in  ancient  times^  a  long  forbear- 
ance to  exercise  it,  which  must  be  inconvenient  and  prejudicial  to 
the  owner  of  the  house  or  close,  may  most  reasonably  be  accounted 
for,  by  supposing  a  release  of  the  right  In  the  first  class  of  cases, 
therefore,  a  grant  of  the  right,  and  in  the  latter,  a  release  of  it^  is 
presumed."  But  the  result  of  the  cases  on  tUs  subject  would  seem 
to  be,  that  the  non-user  of  a  privilege  or  easement  is  merely  evi- 
dence of  abandonment;  and  that  the  question  of  abandonment  is 
one  of  fact,  which  must  be  determined  on  the  whole  of  the  circum- 
stances of  each  particular  case  (a)} 

§  389.  With  respect  to  the  presumed  extinguishment  of  **  Ease- 
ments ''  from  cessation  of  enjojrment,  the  following  principles  are 
laid  down  in  a  text  work  (b)  :  **  Though  the  law  regards  with  less 
favor  the  acquisition  and  preservation  of  these  accessorifd  rights, 
than  of  those  which  are  naturally  incident  to  property,  and  there- 
fore does  not  require  the  same  amount  of  proof  of  the  extinction  as 
of  the  original  establishment  of  the  right :  yet  as  an  easement,  when 
once  created,  is  perpetual  in  its  nature,  being  attached  to  the  inherit- 
ance and  passing  with  it,  it  should  seem  that  some  acquiescence  on 
the  part  of  the  owner  of  the  inheritance  must  be  necessary,  to  give 
validity  to  any  act  of  abandonment"  Now  easements  are  divided 
into  continuous  and  intermittent,  —  the  former  being  those  of  which 
the  enjoyment  is  or  may  be  continual,  without  the  necessity  of  any 
actual  interference  by  man,  as  water-spouts,  the  right  to  air,  lights  &c. ; 
and  the  latter  being  those  of  an  opposite  description,  such  as  rights 

(y)  Gale  on  Easements,  529,  4th  ed.  Eldridge  v.  Knott,  Cowpu  214;  Simpson  «. 

{z)  2  B.  &  A.  782,  791.  Gutteridge,  1  Madd.  609. 
(a)  See  per  Wood,  Y.  C,  Crossley  v.  (b)  Gale  on  Easements,  523,  4th  ed. 

Lightowler,   L.   Bep.,   3    £q.   279,   292; 

1  Ballard  v.  Batler,  80  Me.  94  ;  Arnold  «.  Comman,  50  Fk.  St  8«1  ;  Taylor  v. 
I^ampton,  4  McCord,  96  ;  Coming  v.  Gould,  16  Wend.  531 ;  Gen.  Wharf  «l  India 
Wharf;  123  Mass.  567,  aoo. 
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of  wBj,  &c  With  respect  to  carUinuoiis  easemeDts,  the  correct  in- 
ference from  the  cases  seems  to  be,  that  thei'e  is  no  time  fixed  by 
law  daring  which  the  cessation  of  enjoyment  must  continue,  in  or- 
der to  raise  the  presumption  of  an  abandonment ;  but  it  is  for  the 
jury  to  take  all  the  circumstances  of  the  case  into  their  considera- 
tion, in  order  to  see  if  there  has  been  an  intention  to  renounce  the 
right  (c).^  It  was  held  by  Lord  EUenborough  at  Nisi  Prius,  that, 
where  a  window  has  been  shut  up  for  twenty  years,  the  case  stands 
as  if  it  had  never  existed  (d), 

§  390.  With  respect  to  easements  of  the  intermittetU  kind,  there 
are  some  expressions  to  be  found  in  the  books  which  strongly  favor 
the  notion,  that,  in  order  to  raise  the  presumption  of  extinguishment 
from  non-user  alone,  it  must  have  reached  the  full  period  of  twenty 
years  («);  in  analogy  to  the  Statute  of  Limitations,  and  the  rule 
established  respecting  title  by  non-existing  grant  (/)}  But  it  seems 
clear  that  mere  intermittence  of  the  user,  or  slight  alterations  in  the 
mode  of  enjoyment,  will  not  be  suflBcient  to  destroy  the  right,  when 
circumstances  do  not  show  any  intention  of  relinquishing  it  (g) ; 
whilst,  on  the  other  hand,  a  much  shorter  period  than  twenty  years, 
when  it  is  accompanied  by  circumstances  such  as  disclaimer,  or 
other  indication  of  intention  to  abandon  the  right,  will  be  sufficient 
to  raise  the  presumption  of  extinguishment  (h),^ 

(e)  Gftle  on  Eaaements,  535,  4th  ed.,  (/)  Supra,  §  377. 

citing  liggins  «.  Inge,  7  Bing.  682,  693,  (g)  Gale  on  Easements,  563,  4t1i  ed., 

per  Tindal,  C.  J.;   Hale  v.  Oldroyd,   14  citing  Payne  v.  Shedden,  1  M.  &  Robw  382; 

M.  k  W.  788;  Lawrence  v.  Obee,  3  Camp.  R.  v.  The  Inhabitants  of  Chorley,  12  Q. 

514.  B.    515  ;   Ward  r.  Ward,  7  Exch.  838; 

(d)  Lawrence  v.  Obee,  8  Camp.  514.  Lovell  v.  Smith,  3  C.  B.,  N.  S.  120. 

(tf)  Gale    on  Easements,   561  et  *?gr.,  (h)  Gale  on  Eaaements,  567,  4th  ed.; 

4th  ed.,  citing  Co.   Litt.  114  b;  Doe  d.  Norbury  v.   Meade,    8   Bligh,    241,  242; 

Putknd  V,  Hilder,  2  B.  &  A.  782.  791,  Harvie  v.  Rogers,  3  Bligh,  N.  S.  440:  R. 

per  Abbott,  C.  J. ;  Moore  v.  Rawson,  3  v.  Chorley,  12  Q.  B.  615;  Ward  v.  Ward, 

B.  &  C.   332,    339,    per    Littledale,   J. ;  7  Exch.  838. 
Holmes  v,  Buckley,  1  Eq.  Ca.  Abr.  27. 

^  For  cases  in  which,  in  the  absence  of  adyerse  nser  by  the  servient  estate,  non-user 
of  an  easement  for  considerable  time  was  held  insufficient  to  more  than  raise  a  pre- 
sumption of  release  or  abandonment,  see  Farrar  v.  Cooper,  34  Me.  394,  400 ;  Hatch 
t.  Dwight,  17  Mass.  289;  Hayfordv.  SpokesBeld,  100  Mass.  491;  Wiggins «.  McCleary, 
49  5.,Y.  346.  See  also  Jennison  «.  Walker,  11  Gray,  423;  Owen  v.  Field,  102  Mass. 
90,  114. 

1  Chandler  v.  Jamaica  Pond  Aqued.  Corp.,  125  Mass.  544,  549;  Carlisle  v.  Cooper, 
4  C.  E.  Green,  256,  ace.  But  an  easement  acquired  by  actual  deed  cannot  be  lost  by 
mere  mm-nser,  howoTer  long  continued.  Wiggins  v.  McCleary,  49  N.  Y.  346.  AfiUr, 
of  adverse  enjoyment  by  the  servient  tenement.  Owen  v.  Field,  102  Mass.  90,  114; 
KoUv.  Dnboque,  Itc  R.  R.,  32  Iowa,  66;  Pope  v.  O'Hara,  48  K.  Y.  446. 

*  Parkins  «.  Dunham,  3  Strobi  224;  Grain  «.  Foz,  16  Barb.  184,  aco. 
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§  391.  licenses  may  be  {(resumed ;  and,  as  a  general  role,  from  a 
much  shorter  period  of  enjoyment  than  twenty  years  (t).^ 

§  392.  3.  We  proceed  lastly  to  the  numerous  important  presump- 
tions of  fact  which  may  be  made  in  support  of  beneficial  enjoyment 
The  geneiul  principle  governing  the  subject  is  thus  stated  by  Tindal, 
C.  J.,  in  Doe  d.  Hammond  v.  Cooke  (k) :  "  No  case  can  be  put  in 
which  any  presumption"  (semble,  any  artificial  presumption)  "has 
been  made,  except  where  a  title  has  been  shown  by  the  party  who 
calls  for  the  presumption,  good  in  substance,  but  wanting  some  col- 
lateral matter  to  make  it  complete  in  point  of  form.  In  such  case, 
where  the  possession  is  shown  to  have  been  consistent  with  the  ex- 
istence of  the  fact  directed  to  be  presumed,  and  in  such  cases  only, 
has  it  ever  been  allowed."  Presumptions  of  this  kind  are  entitled 
to  additional  weight,  if  the  possession  would  otherwise  be  unlawful, 
or  incapable  of  satisfactory  explanation  (/).  On  the  other  hand,  the 
terms  in  which  the  presumption  will  be  brought  under  the  notice 
of  the  jury  are  considerably  influenced  by  the  nature  of  the  docu- 
ment or  other  matter  to  be  presumed,  the  facility  or  difficulty  of 
adducing  more  direct  proof,  and  by  the  right  in  question  being 
favored  or  disfavored  by  law. 

§  393.  There  is  hardly  a  species  of  act  or  document,  public  or 
private,  that  will  not  be  presumed  in  support  of  possession.^  Mat- 
ters of  record  generally  (m),  and  even  acts  of  Parliament  (n),  at  least 
very  ancient  ones  (o),  will  thus  be  presumed ;  as  also  will  grants  from 
the  Crown  (p),  letters  patent  (j),  writs  of  ad  quod  damnum  and  inqui- 
sitions thereon  (r),  by-laws  of  corporations  («),  fines  and  recoveries  (t), 

(t)  Phfll.  &  Am.  Ev.  478;  1  Phill.  Ev.  (o)  R.  v.  The  Chapter  of  Exeter,  IS 

491,  10th  ed. ;  Doo  d.  Foley  v.  WUsod,  A-  &  E.  632. 

11  East,  56;  Goodtitle  d.  Parker  v.  Bald-  (/>)  Mayor  of  HuU  «.  Homer,  Cowp. 

win,  Id.  488;  Bitcham  v.  Bond.  8  Camp.  102;  Gibson  v,  Clark,  1  Jac  A  W.  1»; 

624;  Doe  d.  Earl  of  Dunraven  r.  WiUiams,  Rfiad  «.  Brookman.  3  T.   R.   158  ;  The 

7  C.  &  P.  332.  Attorney-General «.  The  Dean  of  WindMr, 

{k)  6  Bing.    174,    179.      See    also    1  24  Bcav.  679. 
Oreenl.   Er.  §  46,  7th  ed.;  8  SUrk.  Ev.  (q)  Read  r.  Brookman,  8  T.  B.  168; 

936,  3d  ed. :  The  Attorney-General  v.  The  Pickering  v.  Lord  Stamford,  2  Vea.  joa. 

St  Cross  Hospital,  17  Beav.  436.  688. 

(l)  1  Greenl.  Ev.  §  46,  7th  ed.  (r)  R.  v.  Montague,  4  B.  ft  C.  598. 

(m)  Plowd.  411;  Finch,  L.  899,  400;         («)  Case  of  Corporations,  4  Co.  73  •- 
Styl.  22.  (0  Reed  v.  Brookman,  8  T.  R.  161, 

(»)  Skinn.  78;  Lopez  v.  Andrews,  8  169,  per  BuUer,  J.,  dting  HasacWen  •. 

Man.  &  K  829,  n.;  Eldridge  v,  Knott,  Bradney,  T.  4  Geo.  III.  C.  B.     Sec  Doe 

Cowp.  216,  per  Lord  Mansfield.  d.  Fenwick  «.  Reed,  6  R  ft  A.  2J2. 

»  Thompeon  v,  Carr,  6  N.  H.  610;  Seneca  Falls  «.  Zalinaki,  8  Hun,  671,  mc. 
1  Kizon  V.  Car  Co.,  28  Miss.  414,  481. 
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feoffments  (u),  the  enfranchisement  of  copyholds  (x),  endowment  of 
vicarages  (y),  exemption  from  tithes  (z),  consent  of  the  ordinary  to 
composition  deeds  (a),  powers  in  charities  to  sell  lands  and  sales 
under  sach  powers  (i),  orders  of  justices  of  the  peace  to  stop  up 
roads  (c),  &c.  So,  likewise,  the  fact  of  a  particular  person  having  sat 
in  Parliament  in  ancient  times  (d),  the  disseverance  of  tithes  by  the 
requisite  parties  previous  to  the  restraining  statutes  (e),  copyhold 
customs  (/),  admittance  to  (f)  and  surrender  of  copyholds  (A), 
surrender  by  tenant  for  life  (i),  and  lawful  executorship  (Jc),  will  be 
presumed  from  lapse  of  tima  In  one  case  it  was  held  that  induction 
might  be  presumed  from  fifteen  years'  undisturbed  possession  (F). 
And  where  it  is  proved  that,  from  a  very  early  period,  there  has 
been  the  constant  performance  of  divine  service  in  an  ancient  chapel, 
even  although  there  be  no  proof  that  either  marriages  were  sol- 
emnized or  burials  performed  therein,  this  raises  the  presumption 
that  the  chapel  was  consecrated  (m).  So,  the  lawful  origin  of  a  sev* 
eral  fishery  (n),  the  liability  to  repair  fences  (o),  the  right  to  land 
nets  ( j>),  the  death  of  remote  ancestors  without  issue  (9),  mesne 
assignments  of  leaseholds  (r),  reconveyances  by  feofiee  to  feoffor  («), 
and  by  mortgagee  to  mortgagor  (t),  &c.,  &c.,  have  in  like  manner 
been  presumed. 

§  394.   Under  this  head  comes  the  important  doctrine  of  the  pre- 
sumption of  conveyances  by  trustees.    It  is  a  general  rule,  that. 


(tt)  21  Kdw.  IV.  74  B.  pi.  5. 

(x)  Roe  <L  Johnson  v.  Ireland,  11  East, 
289. 

(y)  Crimea  v.  Smith,  12  Co.  4;  Wolley 
9.  Brownhill,  M'CleL  317;  Inman  v. 
Whoiroby,  1  Y.  &  J.  645;  Apperley  v. 
Gill,  1  C.  &  P.  316. 

(2)  Norbnry  «.  Meade,  8  Bligh,  211 ; 
Bayley  V.  Drever,  1  A-  &  E.  449;  Rose  v, 
Calland,  5  Yes.  186. 

{a)  Sawbridge  «.  Benton,  2  Anst  872. 

[h)  St.  Mary  Hagdalen  v.  The  Attor- 
ney-General, 6  H.  L.  Cas.  189. 

{e)  WUliams  v,  Eyton,  4  H.  &  N.  867. 

W  HastingB  Peerage  case,  8  CI.  &  Fin. 

(«)  Countess  of  Dartmoath  v.  Boherts, 
le  East,  334. 

(/)  1>oe  d.  Mason  v.  Mason,  8  Wfls.  68. 

is)  Watkins  on  Copyholds,  269,  ed. 
1797.  See  Bawlinson  v,  OreeTes,  8  Balst 
287. 


(A)  Knight  «.  Adamson,  2  Freem.  106; 
Wilson  V.  Allen,  1  Jaa  k  W.  611. 

(t)  2  Wms.  Saund.  42  d,  6th  ed. 

(*)  R.  t».  Bamsley,  1  M.  &  Selw.  877. 

(/)  Chapman  v.  Beard,  8  Anat  942. 

(m)  Ragg  V.  Kingsmill,  L.  Rep.,  1  Ad. 
&  Ec.  848,  850;  Moysey  v.  Hillcoat,  2 
Hagg.  N.  S.  50. 

(n)  Malcomson  v.  0*Dea,  10  H.  L.  Cas. 
698. 

(0)  Barber  f».  Whitcley,  84  L.  J.,  Q.  B. 
212;  Boyle  v,  Tamlyn,  6  B.  &  C.  829. 

(p)  Gray  v.  Bond,  2  B.  &  B.  667. 

(7)  The  Earl  of  Hoscommon's  Claim, 
6  CI.  &  F.  97;  Doe  d.  Oldham  v.  Woolley, 
8  B.  &  C.  22. 

(r)  Earl  d.  Goodwin  «.  Baxter,  2  W. 
B1.  1228;  ViThite  «.  Foljamhe,  11  Yes. 
860. 

(«)  Tenny  d.  Whinnett  9.  Jones,  8  M. 
&  Scott,  472. 

(0  Cooke  V.  Soltan,  2  S.  &  Stn.  164. 
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whenever  trustees  ought  to  convey  to  the  beneficial  owner,  it  should 
be  left  to  the  jury  to  presume  that  they  have  so  conveyed,  where 
such  presumption  can  reasonably  be  made  (u).  This  rule  has  been 
established  to  prevent  just  titles  from  being  drfeated  by  mere  mat- 
ter of  form,  but  it  is  not  easy  to  determine  the  extent  of  it  It 
may,  however,  be  stated  generally,  that  the  presumption  ought  to  be 
one  in  favor  of  the  owner  of  the  inheritance,  and  not  one  against 
his  interest  (x) ;  and  the  rule  is  subject  to  this  further  limitatiooi 
that  the  presumption  cannot  be  called  for,  where  it  would  be  a 
breach  of  trust  in  the  trustees  to  make  the  conveyance  (y).  On 
the  same  principle,  reconveyances  from  the  trustees  to  the  cestui  ^ 
trtut  will  be  presumed  (z) ;  as  also  will,  under  proper  circumstances, 
conveyances  from  old  to  new  trustees  (a). 

§  395.  Few  subjects  have  given  rise  to  greater  difference  of 
opinion,  than  that  of  the  presumption  of  the  surrender  of  their  terms 
by  trustees  for  terms  of  years.  In  Lord  Mansfield's  time,  the  oooits 
seem  to  have  entertained  notions  upon  it,  which,  if  carried  out  in 
practice,  would  have  gone  far  to  enable  them,  by  their  own  unsup- 
ported authority,  to  subvert  trial  by  jury  on  the  one  hand,  and  con- 
found all  distinctions  between  legal  and  equitable  jurisdiction  on  the 
other  (b).  We  are  informed  in  the  case  of  Lade  v,  Holford  (c),  that 
"  Lord  Mansfield  declared  that  he  and  many  of  the  judges  had  re- 
solved never  to  suffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a 
term  standing  out  in  his  own  trustee,  or  a  satisfied  term  set  np  by 
a  mortgagor  against  a  mortgagee,  but  would  direct  the  jury  to  pre- 
sume it  surrendered."  There  is  no  objection  to  the  latter  branch  of 
this  proposition,  which  has  been  always  recognized  in  practice;  for, 
by  not  assigning  the  term  for  the  benefit  of  the  mortgagee,  whose 
money  he  has  received,  and  afterwards  setting  it  up  against  him,  the 
mortgagor  is  guilty  of  a  fraud  ;  so  that  the  presumption  of  the  sn> 


(u)  8  Sngd.  Vend.  &  Pur.  25, 42, 48,  lOth 
ed.;  1  Greenl.  Evid.  §  46»  7th  ed.;  Doe  d. 
Bowennan  v.  Sybonm,  7  T.  R.  2;  Eeene  d. 
Lord  Byron  o.  Deardon,  8  East,  268,  266; 
Viscoantess  Stafford  v,  UeweUin,  Skin. 
77;  Goodtitle  d.  Jones  v.  Jonea,  7  T.  R. 
48;  Doe  d.  Reede  «.  Reede,  8  T.  R.  122; 
England  d.  Sybam  «i  Slade,  4  T.  R.  682. 

(x)  PhiU.  &  Am.  £▼.  476;  Doe  d.  Gra- 
ham V,  Scott,  11  East,  488;  Doe  d.  Bur* 
dett  V,  Wrighte,  2  R  &  A.  719,  720. 

iy)  PhiU.  &  Am.  Ev.  476;  Keene  d. 
Lord  Byron  o.  Deardon,  8  East,  267. 


{z)  HiDaiy  v.  WaUer,  12  Ves.  fiO» 
251.  See  2  Sngd.  Vend.  &  Por.  196, 
10th  ed. 

(a)  Roe  d.  EbeiaU  v.  Lowe,  1  H.  BL 
446. 

{b)  See  8  Sngd.  Vend.  4  Par.  S9»  4<^ 
42,  10th  ed.;  Evans  «.  BickneO,  «  Ta 
174,  184;  Leasee  liOid  Masmy  «.  Tooeb- 
stone,  1  Sch.  &  L.  67,  n.  (e);  Willwp 
».  Lee,  9  Vee,  81;  Doe  d.  Hodsdfo  f. 
Staple,  2  T.  R.  696;  Doe  d.  Bnrto*  f. 
Pegge,  1  T.  R.  768,  n. 

(e)  BuU.  N.  P.  110. 
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render  of  the  term  is  really  an  application  of  the  legal  maxim  which 
presumes  against  fraud  and  covin  (d),  and  also  of  the  rule  which 
forbids  a  man  to  take  advantage  of  his  own  wrong  (e).  And  it  has 
accordingly  been  held,  that  such  a  presumption  will  not  be  made  in 
favor  of  a  prior  mortgagee,  against  a  subsequent  mortgagee  in  pos- 
session of  the  title  deeds,  without  notice  of  the  prior  incumbrance  (/)• 
But  the  general  proposition,  never  to  suffer  a  plaintiff  to  be  non- 
suited by  a  term  outstanding  in  his  trustees,  is,  at  least  if  taken  in 
its  literal  sense,  inconsistent  with  principle,  and  at  variance  with 
subsequent  authority  (g).  The  surrender  of  a  term  is  a  question  of 
fact;  and  the  court  has  not  only  no  right,  but  it  would  be  most 
dangerous,  to  advise  a  jury  to  presume  such  a  surrender,  when  all 
the  evidence  clearly  indicated  that  it  had  never  been  made. 

§  396.  The  sun^nder  of  a  term,  like  any  other  fact,  may  be  in- 
ferred from  circumstances  (h).  It  is  said,  however,  that  the  fact  of 
a  term  having  been  satisfied  is  not,  when  standing  alone,  sufficient 
to  raise  the  presumption  of  a  surrender,  but  that  there  must  be  some 
dealing  with  the  term  (i). 

§  397.  Where  acts  are  done  or  omitted  by  the  owner  of  the  in- 
heritance and  persons  dealing  with  him  as  to  the  land,  which  ought 
not  reasonably  to  be  done  or  omitted  if  the  term  existed  in  the 
hands  of  a  trustee,  and  there  does  not  appear  to  be  anything  that 
should  prevent  a  surrender  from  having  been  made,  a  surrender  of 
the  term  may  be  presumed  (k).  But  a  term  of  years  assigned  to 
attend  the  inheritance  will  not,  as  among  purchasers  or  incum- 
brancers, be  presumed  to  have  been  surrendered,  merely  on  the 
ground  of  its  having  remained,  for  a  series  of  years,  unnoticed  in 
marriage  settlements  and  other  family  documents;  and  the  cases 
in  which  a  contrary  doctrine  has  been  laid  down  must  be  considered 
as  overruled  (Z).    It  seems,  however,  that  in  equity  a  term  which  has 


(d)  See  8  Sagd.  Vend,  k  Pur.  42, 
lOth  ed.,  and  per  Abbott,  C.  J.,  in  Doe  d. 
PutUnd  V.  Hilder,  2  B.  &  A.  782,  700. 

(e)  Sec  in/ra,  Chap.  7. 

l/^  Goodtltle  d.  Noma  v.  Morgan,  1 
T.  B.  755;  Evans  v,  Bicknell,  6  Yes.  jnn. 
174,  184. 

(ff)  Doe  d.  Hodaden  v.  Staple,  2  T.  R. 
684;  I><M  d.  Bowerroan  v,  Sybonrn,  7  id. 
2;  Goodtltle  d.  Jones  v.  Jones,  id.  48 ; 
Poe  d.  Beade  v,  Reade,  8  Id.  118;  Doe 
d.  Shewen  v.  Wroot,  5  East,  182. 

(h)   8  Stark.  £y.  926,  note  (m),  8d  ed. ; 


White  V.  Foljambe,  11  Ves.  851;  Doe  d. 
Bmne  v.  Mart3m,  8  B.  &  C.  497;  Bartlett 
V.  Downes,  3  B.  &  C.  616. 

(i)  Evans  v.  Bicknell,  6  Yes.  jun. 
174,  185  ;  Day  v.  Williams,  2  C.  &  J. 
460;  Doe  d.  Hodsden  v.  Staple,  2  T.  R. 
684. 

{k)  PhUL  k  Am.  Ev.  477  ;  1  Phm. 
.Evid.  490,  10th  ed.;  Doe  d.  Putland  v. 
Hilder,  2  B.  &  A.  782,  791,  792. 

{I)  See  on  this  subject  8  Sugden*s 
Yend.  k  Pur.  ch.  15,  10th  ed.,  where  the 
cases  are  collected  and  ably  commented 
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not  been  assigned  to  attend  the  inheritance,  and  which  has  not  hten 
disturbed  for  a  long  time,  will  be  presumed  to  be  surrendeied,  on  a 
question  of  specific  performance  between  seller  and  pnichaser(fli). 

§  398.  A  great  change  in  the  law  on  this  subject  was  effected  by 
'  the  Stat  8  &  9  Vict,  c  112,  which,  after  reciting  that  ''the  assgn- 
meut  of  satisfied  terms  has  been  found  to  be  att^ided  with  great 
difficulty,  delay,  and  expense,  and  to  operate  in  many  cases  to  the 
prejudice  of  the  persons  justly  entitled  to  the  lands  to  which  thej 
relate,"  enacts,  in  the  first  section,  "that  every  satisfied  term  ot 
years  which,  either  by  express  declaration  or  by  constmction  of  law, 
shall  upon  the  31st  day  of  December,  1845,  be  attendant  upon  the 
inheritance  or  reversion  of  any  lands,  shall  on  that  day  absolntelT 
cease  and  determine,  as  to  the  land  upon  the  inheritance  or  reverBion 
whereof  such  term  shall  be  attendant  as  aforesaid,  except  that  eveiy 
such  term  of  years  which  shall  be  so  attendant  as  aforesaid  hy  ex- 
press declaration,  although  hereby  made  to  cease  and  detennine, 
shall  afford  to  every  person  the  same  protection  against  eveiy  incam- 
brance,  charge,  estate,  right,  action,  suit,  claim,  and  demand,  as  it 
would  have  afforded  to  him  if  it  had  continued  to  subsist,  but  had 
not  been  assigned  or  dealt  with  after  the  31st  day  of  December, 
1845,  and  shall  for  the  purpose  of  such  protection  be  considered  in 
every  court  of  law  and  of  equity  to  be  a  subsisting  temL"  By  the 
2d  section,  "  Every  term  of  years  now  subsisting  or  hereafter  to  be 
created,  becoming  satisfied  after  the  31st  day  of  December,  1845, 
and  which,  either  by  express  declaration  or  by  construction  of  ]&▼* 
shall  after  that  day  become  attendant  upon  the  inheritance  or  rever- 
sion  of  any  lands,  shall  immediately  upon  the  same  becoming  so 
attendant,  absolutely  cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  become  attendant 
as  aforesaid."  It  has  been  held  that  the  protection  to  be  afforded 
by  this  statute  is  not  merely  such  as  might  have  been  set  up  in  a 
court  of  law,  but  such  as  that  a  court  of  equity  would  not  have 
restraioed  its  being  so  set  up  (n). 

§  399.  Whether,  where  presumptions  are  made  in  support  of 
peaceable  or  beneficial  enjoyment,  the  jury  are  bound  to  believe  in 

on ;  also  Doe  d.  Lord  Egremont  v.  Ijangdon,     54,  and  Ex  parte  Holman,  ICS.,  84iii  July* 
12  Q.  B.  711;  Garrard  v.  Tuck,  8  C.  B..   1821. 


231;  and  Cottrell  v.  Hughes,  16  C.  B.  (n)  Doe  d.  Cadwakder  «.  Price,  1«M. 

632.  k  W.  603;  OottreU  v.  Hughes,  15  C.  B. 

(m)  8  Sugd.  Vend.  &  Pur.  66,  lOtli  682 ;  Plant  «.  Taylor,  7  H.  fc  H.  fflU 

ed.,  citing  Emery  v.  Grocock,  Madd.  k  G.  Owen  «.  Owen,  8  H.  4  C.  88. 
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the  fact  which  they  find,  has  heen  made  a  qiiestioii;  and  there 
certainly  are  authorities  both  ways  (o).  Upon  the  whole,  it  may 
perhaps  be  safely  laid  down  that,  as  in  all  presumptions  of  this 
nature  legal  considerations  more  or  less  predominate,  the  jury  ought 
to  find  as  directed  or  advised  by  the* judge,  unless  the  suggested  fact 
appears  absurd,  or  grossljb  improbable ;  in  either  of  which  cases,  as 
he  ought  not  to  direct  or  advise  them  to  find  such  a  fact,  so  neither 
ought  they  to  find  it. 


SUBSECTION  VI. 


PRBSUMPnONB  FROM  THE  ORDINARY  CONDUCT  OF  MANKIND,  THE 
HABITS  OF  SOCIETY,  AND  THE  USAGES   OF  TRADE. 


Pre8iimpti0iis  from  tbe  ordinary  con- 
duct of  mankind,  &c     .    .    .    . 

General  instances 

Date  of  documents 


SSCT. 

400 
400 

402 


SSCT. 

Course  of  business 403 

In_public  offices 408 

Po8t-Office .408 

In  private  offices 408 

Usages  of  trade 404 


§  400.   The  presumptions  drawn  from  the  ordinary  conduct  of 
mankind,  the  habits  of  society,  and  the  usages  of  trade,  are  numer- 
ous ;  and  several  of  them  come  under  the  head  of  presumptions  of 
law.     The  occupation  of  land  carries  with  it  an  implied  agreement, 
on  the  part  of  the  tenant,  to  manage  the  land  according  to  the  course 
of  good  husbandry  and  the  custom  of  the  country  (p).     Rent  paid  by 
one  who  is  in  possession  of  the  land  out  of  which  the  rent  issues  is, 
in  the  absence  of  evidence  to  the  contrary,  presumed  to  be  a  rent 
service  (q).    So,  where  the  mere  existence  of  a  tenancy  is  proved,  a 
tenancy  from  year  to  year  will  be  presumed ;  and  if  the  day  of  its 
commencement  does  not  appear,  it  will  be  settled  by  the  custom  of 
the  country  (r).     Leases  for  uncertain  terms  are  prima  facie  leases  at 
will  (s)  ;  but  where  a  tenant  holds  over  after  the  expiration  of  a 

(o)  Sec    8  Stark.   Ev.   918  and  926,  (p)  Powley  v.  Walker,  6  T.  B.  878; 

note    (m),  8d   ed.;   Doe   d.  Newman  v,  Legh  v.  Hewitt,  4  East,  154. 

Putlnnd.   8  Sugd.  V.  &  P.  61,  10th  ed.,  {q)  See  Harden  r.  Hesketh,  4  H.  &  N. 

per  Richards,  C.  B. ;  Haiary  v,  WaUer,  175. 

12  Vea.  239,  252,  per  Sir  William  Grant,  (r)  Gresley,  Evid.  in  Equity,  868. 

M.  R. ;  Day  «•  Williams,  2  C.  &  J.  459,  (s)  Roe  d.  Bree  v.  Lees,  2  W.  Bl.  1171, 

460,  per   Bayley,  B.;  St.  Maty  Magdalen  1178,  per  De  Grey,  C.  J. 
9.  The  Attorney-General,  8  Jurist,  N.  S. 
675,  per  Lord  Wensleydale. 
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term,  he  impliedly  holds  subject  to  all  the  covenants  in  the  lease 
which  are  applicable  to  his  new  situation  (t).  Where  a  servant,  at 
least  a  servant  in  husbandry,  or  a  menial  servant^  is  hired  generally, 
without  any  stipulation  as  to  time,  the  hiring  will  be  presumed  to 
have  been  for  a  year,  unless  there  are  circumstances  to  raise  a  pre- 
sumption to  the  contrary  (t^).  A  promise  to  marry  generally,  is 
interpreted  as  a  promise  to  marry  within  a  reasonable  time  (z) ;  and, 
on  proof  of  a  regular  marriage  per  verba  de  prceserUi,  consummation  is 
implied  (y).  The  important  rule,  that  confessions  and  other  forms 
of  self-disserving  evidence  are  receivable  against  the  party  who 
makes  them  (z),  seems  founded  on  this  principle.  To  this  class 
belong  also  many  presumptions  of  knowledge.  Thus,  a  man  is  pre- 
sumed to  know  what  deeds  he  has  executed  (a),  although  probably 
in  many  cases  the  presumption  is  not  a  strong  one ;  the  members  of 
a  club  (b),  or  a  stock  exchange  (c),  are  presumed  to  be  acquainted 
with  its  rules ;  and  it  is  said  that  parties  claiming  under  a  lease  are 
presumed  to  know  the  title  under  which  they  took,  and  the  circum- 
stances connected  with.it  (d), 

§  401.  There  are  other  presumptions  derived  from  the  ordinaiy 
conduct  of  mankind.  Thus,  the  cancelling  (e),  or  taking  the  seals 
off  (/),  a  deed,  or  tearing  a  will  in  pieces  (g),  is  prima  fade  evi- 
dence of  revocation.  So,  where  a  will,  duly  executed,  remains  in 
the  custody  of  the  testator,  but  cannot  be  found  after  his  death, 
the  law  presumes  that  the  will  has  been  destroyed  by  the  testator, 
with  the  intention  of  revoking  it  (h).  But  this  presumption  may 
be  rebutted,  by  evidence  tending  to  prove  a  contrary  intention,  e.  g. 
by  declarations  of  the  testator,  showing  an  intention  to  adhere  to 
the  will  (i). 

(0  Digby  V.  Atkinson,  4  Gamp.  275;         (ft)  Raggett  v.  MnqgniTe,  2  C.  4  P. 

Johnson  v,  St.  Peter^s,  Hereford,  4  A.  &  556;  Alderson  v.  Clay,  1  StartL  405. 
E.  520.     See  Roe  d.  Jordan  v.  Ward.  1  (c)  Stewart  v.  Cauty,  8  M.  &  W.  160; 

H.  Bl.  97;  and  Roberta  «.  Hayward,  8  C.  Mitchell  v.  Newhall,  15  id.  309. 
&  P.  482.  (d)  Butler  v.  Lord    Portarlington,    1 

(u)  8  SUrk  £t.  999,  8d  ed. ;  Chitt.  Con.  &  L.  24. 
Contr.  686,  9th  ed.  (e)  Alsager  v.  Close,  10  M.  &  W.  676. 

(x)  Potter  V.  De  Roos,  1  Stark.  82 ;         (/)  Latch.  226;  Price*.  Powell,  3  H. 

Phillips  V.  Crutchley,  8  C.  &  P.  178;  1  &  N.  841. 
Moore  k  P.  289.  {g)  In  the  goods  of  Colhetg^  J  Cmt. 

(y)  Daliymple  v,  Dalrymple,  2  Hagg.  882. 
64,  65,  66.  Ih)  Brown  v.  Brown,  8  £.  4  B.  876; 

(2)  See  infra,  chap.  7.  Knch  v.  Finch,  L.  Rep.,  1  P.  A  D.  871. 

(a)  Palmer  v.  Newell,  2  Jnrist,  N.  a         (t)  Whiteley  v.  King,  17  C.  R,  K,  S. 

268.  756;  Keen  v.  Keen,  L.  Rep.,  8  P.  k I>.  10& 


PART  IL] 


MODE  OF  PROOF. — PRESUMPTIONS. 


387 


§  402.  It  may  be  stated  as  a  general  rule,  that,  prima  fade,  docu- 
ments should  be  taken  to  have  been  made  or  written  on  the  day 
they  bear  date  (/).  This  has  been  held  to  apply  to  letters  {k),  bills 
of  exchange  and  promissory  notes  (Q,  and  the  indorsements  on 
them  (m),  and  also  to  banker's  checks  (n).  So,  a  deed  is  presumed 
to  have  been  executed  (o),  and  delivered  (j?),  on  the  day  on  which  it 
is  dated.  This  presumption  is,  however,  easily  displaced,  at  least  so 
far  as  it  relates  to  the  precise  date ;  and  the  rule  itself  is  subject  to 
exceptions  {q). 

§  403.  Many  presumptions  are  drawn  from  the  usual  course  of 
business  in  public  offices.  With  regard  to  the  course  of  the  post, 
it  was  in  several  early  cases  ruled  that,  if  a  letter  is  put  into  a  post- 
office,  that  is  prima  facit  proof,  until  the  contrary  appears,  that  the 
party  to  whom  it  is  addressed  received  it  in  due  course  (f)}  And  it 
appears  from  more  recent  authority,  that  where  an  offer  is  made  by 
letter,  expressly  or  impliedly  authorizing  an  acceptance  by  post,  and 
an  acceptance  properly  addressed  is  posted  in  due  time,  a  complete 
contract  is  made  at  the  time  when  the  letter  of  acceptance  is  posted, 
though  it  may  be  delayed  in  delivery  (.s),  and  even  though  it  may 
not  be  delivered  at  all  to  the  person  to  whom  it  is  addressed  (f). 
This  latter  position,  however,  not  only  necessitates  the  overruling 
of  a  prior  well-known  judgment  (t^),  but  it  is  strongly  dissented 
from  by  one  of  the  three  members  of  the  court  who  laid  it  down. 


(j )  Smith  V.  Battens,  1  Moo.  h  Rob. 
841 ;  Anderson  v.  Weston,  6  Bing.  N.  C. 
296;  Sinclair  v.  Baggaley,  4  M.  &  W. 
812;  Potezv.  Glossop,  2  Exch.  191;  Mai. 
pas  V.  Clements,  19  L.  J.,  Q.  B.  435; 
Yorke  v.  Brown,  10  M.  &  W.  78;  Morgan 
r.  Whitmore,  6  Exch.  716. 

{h)  Hunt  V.  Massej,  6  B.  &  Ad.  902; 
Goodtitle  d.  Baker  v.  Milbum,  2  M.  &  W. 
853;  Pote2  v.  Glossop,  2  Exch.  191.  See, 
however,  the  obsenrations  of  Lord  Wens- 
lejdale,  in  Butler  v.  Lord  Monntgarrett,  7 
H.  L.  Cas.  633,  646. 

(2)  Anderson  v.  Weston,  6  Bing.  N.  C. 

296. 

(m)  Smith  v.   Battens,  1   Moo.  h  R. 

841. 

(n)  Laws  v.  Rand,  8  C.   B.,    N.   S. 

442. 


(o)  Anderson  v.  Weston,  6  Bingh.  N.  C. 
296,  300. 

(p)  Stone  V,  Grubbam,  1  Bol.  8,  pi.  5 ; 
Oshey  v.  Hicks,  Cro.  Jac.  268. 

{q)  Anderson  t?.  Weston,  6  Bing.  N.  C. 
296,  301;  Sinclair  v.  Baggaley,  4  M.  &  W. 
312;  Gibson  v.  King,  Car.  &  M.  458; 
Wright  r.  Uinson,  2  M.  A  W.  739;  Ed- 
wards V.  Crook,  4  Esp.  89. 

(r)  Kufh  r.  West,  3  Esp.  54;  Warren 
V.  Warren,  1  C.  M.  &  R.  250;  Eieran  v. 
Johnson,  1  Stark.  109;  Stocken  v.  Collin, 
7  M.  &  W.  615. 

(n)  Dnnlop  v.  Higgins,  1  H.  L.  Cas. 
381. 

(0  Household  Fire  Insurance  Co.  v. 
Grant,  4  Ex.  D.  216,  diss.  Bramwell,  L.  J. 

(u)  British  American  Telegraph  Co.  v. 
Colsou,  L.  R.,  6  Ex.  108. 


1  CalUn  V.  Gaylord,  8  Watts,  821 ;  Russell  v.  Buckley,  4  R.  L  525  ;  Starr  v.  Tor- 
n*y,  22  N.  J.  L.  190;  Plath  «.  Ins.  Co.,  28  Minn.  479,  ace.  Tanner  w.  Hughes,  53  Pa, 
St.  289;  Bank  of  Bellefonte  v,  McManigle,  69  Pa.  St.  156,  cxmlra. 
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The  ground  of  it,  however,  is  that  the  parties  constituted  the  post- 
office  their  agent,  so  that  no  direct  question  of  the  law  of  evidence 
is  involved  By  some  statutes,  this  sort  of  proof  has  been  made 
conclusive  in  certain  cases  where  the  letter  is  registered  (x),  and 
in  some  even  where  it  is  not  (^).  Presumptions  of  this  kind  are 
also  made  from  the  course  of  business  in  private  offices ;  such  as 
those  of  merchants  (2;),  solicitors  (a),  &c. 

§  404   There  are  several  other  presumptions  drawn  from  the 

« 

usages  of  trade.  Thus,  where  a  partnership  is  found  to  exist  between 
two  persons,  but  there  is  no  evidence  to  show  in  what  proportions 
thej  are  interested,  it  is  presumed  that  they  are  interested  in  equal 
moieties  (6).  So,  where  a  factor  in  this  country  buys  or  sells  in  Ids 
own  name  for  a  foreign  principal,  the  right  to  sue,  and  the  liability 
to  be  sued  on  the  contract,  are  presumed  to  be  exclusively  in  the 
factor,  and  not  in  the  principal  (c).  So,  bills  of  exchange  and  prom- 
issory notes  are  presumed  to  have  been  given  for  consideration  (d). 
And  a  bill  of  exchange,  in  the  absence  of  proof  to  the  contraiy,  ia 
presumed  to  have  been  accepted  within  a  reasonable  time  after  its 
date,  and  before  it  came  to  maturity  (e). 


A 


(is)  See  6  &  7  Vict  c  18,  bs.  100  &  101;  (ft)  Farrar  v.  Beswick,  1  Moo.  Ik  B.  6S7, 

28  Vict  c.  86,  B.  9,  &c.  per  Parke,  B. 

(y)  See  19  &  20  Vict  c.  47,  as.  58,  54;  (c)  Russell  on  Merc  Agency,  2d  ed., 

25  &  26  Vict  c.  89,  as.  62,  68,  &c.  200,  288. 

(z)  Hetherington  v.   Kemp,  4  Gimip.  (d)  Byles  on  Bills,  2  and  108,  8th  ed. 

193;  Toosey  v.  Williams,  1  Mood,  k  M.  (e)  Roberts  v.  Bethell,  12  C.  B.  778. 

129;  Hawkesv.  Salter,  4  Bingh.715;  Pritt  For  other  instances  see  Carter  v.  Abbott, 

«.  Fairclough,  8  Camp.  805;   Hagedom  v.  1  B.   &  C.    444;    Honghton  v.  Gilbaii, 

Reid,  Id.  879.  7  C.  ft  P.  701;  Lenckhart  v.  Cooper,  7  C. 

(a)  Doe  d.  Patteshall  v.  Tnrford,  8  B.  ft  &  P.  119;  Cunningham  «.  Fonblanqne,  6 

Ad.  890.  C.  ft  P.  44. 
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SUBSECTION  VIL 

PRESUMPTION  OF  THE  CONTINUANCE  OF    THINGS  IN  THE  STATE  IN 

WHICH  THEY  HAVE  ONCE  EXISTED, 

Sect,  l  Skji. 


Presumption  of  the   contmuance  of 
things  in  the  state  iu  which  they 

hare  once  existed 405 

'Presumption  of  the   continuance  of 

debts,  &c 406 

Presumption  of  payment    .    .     406 
Presumption  of  release  .     .     .     406 
Presumption   of  revocation  or 
surrender 407 


Presumption  of  the  continuance  of 
human  life  ........    408 

Presumption  of  death  from  sev- 
en years'  absence  ....     409 

Presumption  of  survivorship 
where  several  persons  perish 
by  a  common  calamity  .    .    410 


§  405.  It  is  a  very  general  presumption,  that  things  once  proved 
to  have  existed  in  a  particular  state  are  to  be  understood  as  con- 
tinuing in  that  state  until  the  contrary  is  established  by  evidence, 
either  direct  or  circumstantial^  Thus,  where  seisin  of  an  estate  has 
been  shown,  its  continuance  will  be  presumed  (/) ;  as  also  will  that 
of  a  parochial ,  settlement  (^),  of  the  authority  of  an  agent  (A),  &c. 
And  there  are  several  instances  to  be  found  in  the  books,  where 
this  presumption  has  been  held  stronger  than  the  presumption  of 
innocence,  or  than  presumptions  derived  from  the  course  of  nature. 
Thus,  on  an  indictment  for  libelling  a  man  in  his  capacity  of  public 
officer,  on  proof  of  the  prosecutor  having  held  the  oflSce  previous 
to  the  publication  of  the  libel,  his  continuing  to  do  so  was  pre- 
sumed (i).  And  it  is  said  that,  where  adultery  had  been  proved, 
its  continuance  will  be  presumed  while  the  parties  live  under  the 
same  roof  (A;).  So,  although  the  law  in  general  presumes  against 
insanity,  yet,  where  the  fact  of  insanity  has  been  shown,  its  continu- 
ance will  be  presumed ;  and  the  proof  of  a  subsequent  lucid  interval 
lies  on  the  party  who  asserts  it  {[)^ 

(/)  Wrotesley  v.  Adams,  Plowd.  103  ;  of  residence,  and  of  minority,  in  the  U.  S. 

Smith  V,  Stapleton,  id.  431 ;  Oockman  v.  A.,  Morgan's  Best,  p.  687. 

Fsrrer,  T.  Jones,  181.  (i)  R.  v,  Budd,  5  Esp.  280. 

{g)  R.  V.  Tanner,  1  Esp..  304.  {k)  Turton  «.  Turton,  8  Hagg.  K.  R. 

(A)  See  Smont  v,  Ilbery,'  10  M.  k  W.  1.  350. 

And  see  as  to  presumption  of  continuance  (/)  See  Banks  v.  Goodfellow,  L.  Rep., 

*  See  §  296,  n.  1,  B.  V.  (c),  supra.  Wilkins  v,  Earle,  44  N.  Y.  172;  Farr  v.  Payne, 
40  Vt  615;  Plank  Road  Co.  r.  Webb,  27  Ala.  618;  Brown  v.  King,  5  Mete.  173,  ace. 

■  Saxon  9.  Whitoker,  80  Ala.  237;  Breed  v.  Pratt,  18  Pick.  116;  Ballew  «.  Clark, 
2  Ired.  (N.  0.)  L.  23;  Titlow  v.  Titlow,  54  Pa.  St.  216;  Ripley  «.  Babcock,  13  Wise. 
425,  aoc 
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§  406.  There  are  two  particular  cases  which  will  require  special 
consideration :  namely,  the  presumption  of  the  continuance  of  debts, 
obligations,  &c.,  until  discharged  or  otherwise  extinguished ;  and  the 
presumption  of  the  continuance  of  human  life.  With  respect  to  the 
former  of  these,  —  a  debt  once  proved  to  have  existed  is  presumed 
to  continue,  unless  payment,  or  some  other  discharge,  be  either  proved 
or  established  by  circumstances  (m).  A  receipt  under  hand  and  seal 
is  the  strongest  evidence  of  payment,  for  it  amounts  to  an  estoppel, 
conclusive  on  the  party  making  it  (n) ;  but  a  receipt  under  hand 
alone  (o),  or  a  verbal  admission  of  payment  {p),  is  in  general  only 
prima  facte  evidence  of  it,  and  may  be  rebutted  Of  the  presump- 
tive proofs  of  payment,  the  most  obvious  is  that  no  demand  has  been 
made  for  a  considerable  time;  and  previous  to  the  3  &  4  Will  4, 
c.  42,  s.  3  (q),  the  courts  had,  by  analogy  to  the  Statute  of  limita- 
tions, established  the  artificial  presumption,  that  where  payment  of 
a  bond  or  other  specialty  was  not  demanded  for  twenty  years,  and 
there  was  no  proof  of  payment  of  interest,  or  any  other  circumstance 
to  show  that  it  was  still  in  force,  payment  or  release  ought  to  be 
presumed  (r)}  Thus,  in  Colsell  v,  Budd  (s),  it  was  laid  down  by 
Lord  Ellenborough,  that  "  after  a  lapse  of  twenty  years  a  bond  will 
be  presumed  to  be  satisfied;  but  there  must  either  be  a  lapse  of 
twenty  years,  or  a  less  time  coupled  with  some  circumstance  to 
strengthen  the  presumption."  So,  the  fact  of  payment  may  be 
presumed  from  any  other  circumstance  which  renders  that  fact 
probable  {t) ;  as,  for  instance,  the  settlement  of  accounts  subsequent 
to  the  accruing  of  the  debt,  in  which  no  mention  is  made  of  it  (»). 

5  Q.  B.  549,  570  ;  ButL  Co.  Litt.  246  b,  debt  or  scire  facias  upon  any  noognizanoeiy 

note  (1);  Gresl.  Ev.  in  Eq.  868;  Att.-Gen.  shall  be  commenced  within  twenty  yean 

V.  Parnther,  8  Bro.  C.  C.  441 ;  White  v,  after  the  cause  of  action,  but  not  after. 
Wilson,  13  Ves.  88.  (r)  Oswald*.  Legh,  1  T.  R.  270;  Wash- 

(m)  Jackson  v.   Irrin,    2    Camp.   50.  ington  v.  Brymer,  Peake's  Er.,  App.  zxw. 
Also  in  the  Roman  Law,  Cod.  lib.  4,  tit.  (»)  1  Camp.  27.    See  Oswald  v.  Legli» 

19,  1.  1.  1  T.  R.  270. 

(n)  Gilb.  Evid.  158,  4th  ed.  (()  8  Stark.  £▼.  828,  8d  ed.     See  Coo- 

(o)  1   Greenl.   Ev.   §§  212  and    805,  per  v.  Tnmer,  2  Stark.  £▼.  497;  Lucts  v. 

7th  ed.  NoTisUienski,  1  Esp.  296  ;  Sellen  «.  Nor- 

(p)  Tayl.  Ev.  f§  171  and  788,  4th  ed.  man,  4  C.  ft  ]?.  80;  PfieU.  Vanbatenbei^^ 

(q)  Which  enacts,  that  all  actions  for  2  Camp.  489.  * 
debt  for  rent  upon  an  indenture  of  demise,  (u)  ColseU  r.  Budd,  1  Camp.  27.    Se* 

all  actions  of  covenant  or  debt  upon  any  Dig.  lib.  22,  tit.  8,  L  26,  referred  to  OMtg, 

bond  or  other  specialty,  and  all  actions  of  §  820. 

1  Jackson  v.  Wood,  12  Johns.  R.  242;  Bird  v.  Inslee,  28  N.  J.  Eq.  363;  Beed  «. 
Reed,  46  Pa.  St.  289,  242;  Hale  v.  Pack's  Executors,  10  W.  Va.  145;  Jarris  «.  Albro^ 
67  Me.  810,  aco. 
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So,  where  a  landlord  gives  a  receipt  for  rent  due  up  to  a  certain  day, 
all  former  arrears  are  presumed  to  have  been  paid ;  for  it  is  likely 
that  he  would  take  the  debt  of  longest  standing  first  (x).  So  it  is 
said,  that  where  there  is  a  competition  of  evidence  on  the  question 
whether  a  security  has  or  has  not  been  satisfied  by  payment,  the 
possession  of  the  uncancelled  security  by  the  claimant  ought  to  turn 
the  scale  in  his  favor,  since  in  the  ordinary  course  of  dealing  the 
security  is  given  up  to  the  party  who  pays  it  (y).  And  where  land 
is  conveyed  to  trustees  in  trust  to  pay  debts,  with  remainder  over, 
payment  of  the  debts  may  be  presumed  from  long  possession  by  the 
remainderman,  joined  with  other  circumstances  (z).  Release  as  well 
as  payment  may  be  inferred  from  circumstances  (a). 

§  407.  On  the  same  principle,  although  a  revocation  or  surrender 
will  not  be  presumed  (b),  it  may  be  inferred  from  circumstances.  In 
Doe  d.  Brandon  v,  Calvert  (e),  where,  in  answer  to  an  ejectment,  the 
defemlant  set  up  a  mortgage  term  made  to  a  stranger  eighteen  years 
before,  and  neither  accounted  for  his  possession  of  it,  nor  proved  any 
payment  of  interest  under  the  mortgage,  and  the  judge  advised  the 
jury  to  presume  a  surrender  of  the  mortgage  term,  the  verdict  was 
set  aside  by  the  court ;  and  Mansfield,  C.  J.  said,  "  There  is  no  cir- 
cumstance here  to  lead  to  the  supposition  that  the  deed  was  surren- 
dered, except  the  eighteen  years'  time ;  if  the  deed  had  been  assigned 
or  surrendered,  the  instrument  whereby  it  had  been  assigned  or  sur- 
rendered ought  to  be  in  the  possession  of  the  plaintiff.  No  reason 
is  assigned  to  account  why  it  should  not  be  there ;  the  question  is 
tlierefore  whether,  from  the  circumstance  of  the  eighteen  years  only^ 
a  surrender  can  be  presumed.  I  have  never  known  any  case,  in 
which  a  shorter  time  than  twenty  years  has  been  held  sufficient  to 
ground  the  presumption  of  a  surrender ;  and  that  is  often  too  short 
a  time,  for  many  times  receipts  and  documents  may  be  lost  But 
it  is  enough  to  say,  that  twenty  years  is  the  time  prescribed  by  act 
of  Parliament  as  a  bar  to  an  ejectment,  by  analogy  to  which  the 
doctrine  of  presumption  has  gone ;  and  we  might  as  well  say  a  pre- 
sumption might  be  raised  by  five  years  in  assumpsit,  or  three  years 
in  trespass,  as  eighteen  years  in  ejectment." 

Ix)  GUb.  Ey.  157,  4th  ed.  (a)  Wasbingtonr.  Brymer,  Peakc'sEv., 

(y)  Per  Lord  EUenboroagh,  Brembridge  App.  xxv. ;  Pickering  v.  Lord  Stamford, 

V.  Osboni,  1  Stark.  374 ;  and  see  Dig.  lib.  2  Vea.  jun.  683  ;  Reeves  v.  Brymer,  6  id. 

22,  tit  Z,h  24  ;  and  Maacard.  de  Prob.  516;  Motzv.  Korean,  13  Moo.  P.  C.  C.  376. 

ConcL  477.  (b)  Moreton  «.  Horton,  2  Keb.  483. 

W  Anon.,  Yin,  Abr.  £▼.,  Q.  a.  pi.  7.  (e)  5  Taunt.  170. 
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§  408.  We  next  proceed  to  the  presumptions  xespecting  the 
continuance  of  human  life.  There  is  certainly,  in  the  ^glish  law, 
no  prcesumptio  juris  relative  to  the  continuance  of  life,  in  the 
abstract  The  death  of  any  party  once  shown  to  have  been  alive  is 
matter  of  fact  to  be  determined  by  a  juiy ;  and  as  the  presompUoD 
is  in  favor  of  the  continuance  of  life,  the  onus  of  proving  the  death 
lies  on  the  party  who  asserts  it  (e). 

§  409.  The  fact  of  death  may,  however,  be  proved  by  presumptive, 
as  well  as  by  direct  evidence  {/)}  When  a  person  goes  abroad,  and 
has  not  been  heard  of  for  a  long  time,  the  presumption  of  the  con- 
tinuance of  life  ceases  at  the  expiration  of  seven  years  £rom  the 
period  when  he  was  last  heard  of  (g).  And  the  same  rule  holds^ 
generally,  with  respect  to  persons  who  are  absent  from  their  usnal 
places  of  resort,  and  of  whom  no  account  can  be  given  (A).  This  b 
incorrectly  spoken  of  in  some  books  as  a  presumption  of  law(t): 
but  it  is  in  truth  a  mixed  presumption,  said  to  have  been  adopted 
by  analogy  to  the  statutes  1  Jaa  1^  c.  11,  s.  2  (k),  and  19  Car.  2,  &  6, 
s.  2,  —  the  former  of  which  exempts  from  the  penalties  of  bigamy 
any  person  whose  husband  or  wife  shall  be  continually  remaining 
beyond  the  seas  by  the  space  of  seven  years  together,  or  whose  hns- 
band  or  wife  shall  absent  him  or  herself,  the  one  from  the  other,  by 
the  space  of  seven  years  together,  in  any  parts  within  the  Eing^s 
dominions,  the  one  of  them  not  knowing  the  other  to  be  living 
within  that  time ;  and  the  latter  of  which  enacts,  that  persons  in 
leases  for  lives,  who  shall  remain  beyond  the  seas»  or  elsewhere 


(e)  Snutftle  v.  Penballow,  2  Lord  Baym. 
999;  Thragmorton  «.  Walton,  2  RoU.  461 ; 
Wilson  r.  Hodges,  2  East,  812. 

(/)  Thorn  «.  Rolff,  Dy.  185  a,  pL  65 ; 
Anden.  20,  pL  42 ;  Webster «.  Birchmore, 
18  Ves.  862. 

{g)  Per  Lord  Ellenborongh,  Doe  d. 
George  «.  Jeasoo,  6  East,  80,  84 ;  Hope- 
well «.  De  Pinna,  2  Camp.  118 ;  Doe  d. 
Banning  «.  Griffin,  15  East,  293 ;  Lee  v. 
Willock,  6  Ves.  605 ;  Rnst  v.  Baker,  8 
Sim.  448 ;  Dixon  «.  Dixon,  8  Bro.  C.  C. 
510  ;  Ommaney  v.  StUwell,  28  Bear.  882; 
In  the  goods  of  How,  1  Swab.  Ik  T.  58. 

(h)  Doe  d.  Uoyd  «.  Deakin,  4  R  &  A. 
488,  See  the  judgment  of  Lord  EUenbor* 
ough  in  Doe  d.  Geoige  v.  Jesson,  6  East, 


85 ;  Rowe  v,  Haaland,  1  W.  Black.  404 ; 
Bailey  v.  Hammond,  7  Ves.  590 ;  Doe  1 
France  v.  Andrews,  15  Q.  B.  756. 

(t)  See  the  judgment  in  Kepean  «.  Dot 
d.  Knight,  2  M.  ft  W.  894. 

{k)  This  stetute  was  repealed  by  9  Gca 
4,  c  81,  s.  22,  which  exempts  firoD  the 
penalties  of  lugamy  '*  any  pemn  vbost 
husband  or  wife  shall  have  been  oootia' 
nally  absent  from  such  person  for  tk< 
apace  of  seren  years  then  last  psst,  and 
shall  not  have  been  known  by  sncb  posoa 
to  be  living  within  that  time.**  ThisiUt- 
nte  was  in  its  tnm  repealed  by  24  ft  iS 
Yict  c  95,  andn-enacted  by24a85  VhI 
c.  100,  a.  57. 


1  Bnloff  9.  People,  18  N.  T.  179,  aoc 
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absent  themselves  in  the  lealm  for  more  than  seven  years,  shall 
thereupon,  in  the  absence  of  proof  to  the  contrary,  be  deemed 
naturally  dead  (J),  But  where  a  party  has  been  absent  for  seven 
years,  without  having  been  heard  of,  the  only  presumption  arising  is 
that  he  is  dead ;  there  is  none  as  to  the  time  of  his  death.^  And  if 
it  be  sought  to  establish  the  precise  time  of  such  person's  death,  this 
must  be  done  affirmatively,  by  evidence  of  some  sort  beyond  the 
mere  fact  that  seven  years  have  elapsed  since  such  person  was  last 
heard  of  (m).  Cases  in  which  this  presuuiption  has  come  in  con- 
flict with  the  presumption  of  innocence,  have  been  already  consid* 
ered  (n);  and  a  jury  may  find  the  fact  of  death  from  the  lapse  of  a 
shorter  period  than  seven  years,  if  other  circumstances  concur  (p)fi 
.  §410.  As  connected  with  the  subject  of  the  continuance  of 
human  life,  it  remains  to  notice  one  which  has  embarrassed  more  or 
less  the  jurists  and  lawyers  of  every  country.  We  allude  to  those 
unfortunate  cases  which  have  from  time  to  time  presented  them- 
selves, where  several  persons,  generally  of  the  same  family,  have 
perished  by  a  common  calamity;  such  as  shipwreck,  earthquake, 
conflagration,  railway  accident,  or  battle ;  and  where  the  priority  in 
point  of  time  of  the  death  of  one  over  the  rest  exei'cises  an  influence 
on  the  rights  of  third  parties.  The  civil  law  and  its  commentators 
were  considerably  occupied  with  questions  of  this  nature,  and  seem 
to  have  established  as  a  general  principle  (subject,  however,  to 
exceptions),  that  where  the  parties  thus  perishing  together  were 
parent  and  child,  the  latter,  if  under  the  age  of  puberty,  was  pre- 
sumed to  have  died  first;  but  if  above  that  age,  the  rule  was  re- 
versed: while  in  the  case  of  husband  and  wife,  the  presumption 
seems  to  have  been  in  favor  of  the  survivorship  of  the  husband  (j>). 

(0  4  Barge's  Col.  Law,  10,  11;  Shel*  Ad.   S6;  affirmed  on  error,  2  M.  &  W. 

ford*8  Real   Property  Statutes,  176,  177,  894.    And  see  In  re  Lewes'  Trusts,  L. 

4th  ed.    There  are  traces  to  be  found  in  Rep.,  6  Ch.  App.  856;  Reg.  v.  Lumley, 

the  books  of  this  sort  of  presumption  be-  L.  Rep.,  1  C.  C.  196;  Re  Phen^,  L.  Rep., 

fore  the  statutes  (see  Thorn  v,  Rolff,  Dyer,  6  Ch.  App.  189. 

185  a,  pL  65,   and  F.  N.  B.  196   L.),  (n)  Supra,  sect.  1,  subsect.  8,  §884. 

which  might  possibly  have  been  adopted  (o)  1  Greenl.  Ev.  §  41,  7th  ed. 

by  analogy  to  the  pre-existing  presnmp-  (p)  1  Greenl.  £▼.  §  29,  7th  ed. ;  Dig. 

tbn,  instead  of  its  being  copied  from  them.  lib.  84,  tit.  5. 

(m)  Doe  d.  Knight  v.  Nepean,  5  B.  & 

*  Spencer  v.  Boper,  18  Ired.  L.  888;  Hancock  v.  Ins.  Co.,  62  Mo.  26,  aoc.  Clarke 
V.  Canfield,  15  N.  J.  £q.  119;  Whiting  «.  NichoU,  46  111.  230,  241,  contra. 

«  Smith  V.  Knowlton,  11  N.  H.  191,  197;  Stouvenel  «.  Stephens,  2  Daly,  (N.  Y.) 
319;  White  v.  Mann,  26  Me.  861;  Gibbes  v.  Vincent,  V  Rich.  (S.  C.)  828;  Spean  o. 
Barton,  81  Miss.  547,  ace 
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The  French  lawyers  also,  both  ancient  and  modern,  have  taken  much 
paiiis  on  this  subject  (q).  All  the  theories  that  have  been  formed 
respecting  it  are  based  on  the  assumption  that  the  party  deemed  to 
have  survived  was  likely,  from  superior  strength,  to  have  struggled 
longer  against  death  than  his  companion.  Now,  even  assuming  that, 
prima  facie,  a  male  would  struggle  longer  against  death  than  a 
female,  a  person  of  mature  age  than  one  under  that  of  puberty  or 
very  far  advanced  in  years,  the  position  is  at  best  no  jnoie  than  a 
general  rule :  for  not  only  in  particular  instances  would  the  superior 
strength  or  health  of  the  party  supposed  to  be  the  weaker  reverse 
all,  but  the  rules  rest  on  the  hypothesis,  that  both  parties  were  in 
exactly  the  same  situation  with  reference  to  the  impending  danger ; 
whereas  it  is  obvious  that  their  respective  situations  with  reference 
to  it  must  usually  be  unascertainable  in  the  fuiy  of  a  battle,  or 
amidst  the  horrors  of  an  earthquake  or  a  shipwreck.  And  the  moral 
condition  of  the  parties  must  not  be  overlooked :  the  brave  survive 
the  fearful  and  the  nervous.  Add  to  this,  that,  according  to  some 
modem  physiologists,  in  some  kinds  of  death  the  strongest  perish 
first  (r).  However  that  may  be,  in  opening  the  door  to  this  class  of 
questions,  the  lawyers  of  Rome  and  France  lost  sight  of  the  salutary 
maxim,  "Nimia  subtilitas  in  jure  reprobatur"  (s).  The  English  law 
has  judged  more  wisely :  for,  notwithstanding  some  questionable 
dicta,  the  true  conclusion  from  the  authorities  seems  to  be^  that  it 
recognizes    no  artificial  presumption  in  cases  of  this  nature;  but 


(g)  For  the  viewB  of  the  old  French 
lawyers,  see  Bulge's  Colonial  Law,  toI.  4, 
ch.  1,  sect  1;  and  for  the  law  of  France 
at  the  present  day,  Code  CivU,  liv.  8,  tit.  1, 
ch.  1,  Des  Successions,  §§  720,  721,  722. 

The  civil  code  of  Louisiana  in  a  case  of 
this  kind  adopts  the  rule  of  the  French 
code,  namely,  that  under  the  age  of  fif- 
teen the  presumption  shall  be  that  the 
oldest  survived,  while  of  those  above  the 
age  of  sixty  the  youngest  shall  be  pre- 
sumed to  have  survived.  Between  these 
ages,  if  of  different  sexes,  the  male  is  pre- 
sumed, and  if  of  the  same  sex,  the  younger 
is  presumed  to  be  the  survivor  (Moigan's 
Best,  634).  The  courts  of  common  law, 
however,  have  generally  disinclined  from 
adopting  this  presumption.  lb.,  citing 
Coye  V.  Leach,  8  Mete.  (Mass.)  871. 

(r)  See  Beck's  Med.  Juris,  p.  897,  7th 
ed.,  where  is  related  an  incident  furnished 


by  a  modem  traveller,  i|ho,  in  giving  »b 
account  of  a  caravan  being  in  want  of 
water  in  a  Nubian  desert,  says  that  **  the 
youngest  slaves  bore  the  thirst  better  than 
the  rest;  and  while  the  grown-up  boys  all 
died,  the  children  reached  Egypt  in  safety." 
The  same  author  adds,  "As  to  habit  and 
variety  of  constitution,  all  such  that  hftve 
a  tendency  to  affections  of  the  head  and 
lungs  should  be  deemed  the  first  victJina^ 
in  case  the  causes  of  death  are  of  a  descrip- 
tion to  affect  these.'*    We  8nl)join  the  fol- 
lowing statement,  though  not  from  a  work 
of  authority.     "It  seems  that  death  from 
hunger  occurs  soonest  in  the  young  and 
robust,  their  vital  organs  being  accustomed 
to  greater  action  than  those  of  persons  past 
the  adult  age."     Chambers*  P^et  Mia* 
cellany,  vol.  8,  p.  119. 

(«)  4  Co.  5  b;  6  Co.  ISl  a;  SBdst  es. 
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leaves  the  real  or  supposed  superior  strength  of  one  of  the  persons 
perishing  by  a  common  calamity  to  its  natural  weight,  i.  e.  as  a 
circumstance  proper  to  be  taken  into  consideration  by  a  judicial 
tribunal,  but  which  standing  alone  is  insufficient  to  shift  the  burden 
of  proof  (<).^  When,  therefore,  a  party,  on  whom  the  onus  lies  of 
proving  the  survivorship  of  one  individual  over  another,  has  no 
evidence  beyond  the  assumption  that,  from  age  or  sex,  that  in- 
dividual must  be  taken  to  have  struggled  longer  against  death  than 
his  companion,  he  cannot  succeed  But  then,  on  the  other  hand,  it 
is  not  correct  to  infer  from  this,  that  the  law  presumes  both  to  have 
perished  at  the  same  moment,  —  this  would  be  establishing  an 
artificial  presumption  against  manifest  probability.  The  practical 
consequence  is,  however,  nearly  the  same ;  because,  if  it  cannot  be 
shown  which  died  first,  the  fact  will  be  treated  by  the  tribunal  as  a 
thing  unascertainable,  so  that,  for  all  that  appears  to  the  contrary, 
both  individuals  may  have  died  at  the  same  moment  The  law,  as 
stated  above,  has  been  fully  established  in  the  case  of  Underwood  v. 
Wing  (u),  —  the  judgment  in  which  was  affirmed  by  Lord  Chancel- 
lor Cranworth,  assisted  by  Wightman,  J.  and  Martin,  B.  (a;),  and 
finally  by  the  House  of  Lords,  in  the  case  of  Wing  v,  Angrave  (y).^ 


{t)  One  of  the  best  known  cases  on  this 
sabject  is  that  of  General  ^tanwiz  and  his 
daaghter,  B.  r.  Dr.  Hay,  1  W.  Bl.  640. 
The  celebrated  Mr.  Feame  composed  two 
ingenious  arguments,  one  in  favor  of  each 
of  the  claimants.  See  his  Works.  There 
is,  howeyer,  a  pHor  case  of  Hitchcock  v. 
Beardsley,  West  Rep.  t  Hardw.  445;  and 
an  old  case  of  Broughton  v.  Randall,  Cro. 
EL  503,  where  a  lather  and  son  were 
hanged  together  in  one  cart,  and  the  son 
was  presumed  to  have  survived  in  conse- 
quence of  his  appearing  to  struggle  longer, 
and  some  other  circumstances.  The  cases 
of  late  years  have  become  comparatively 

^  Ad  apt  illustration  of  a  presumption  of  fact  not  sufficiently  strong  to  be  made  a 
presumption  of  law.     Conf.  §  296,  n.  1,  A.  (6),  mpra, 

*  Mochring  r.  MitcheU,  1  Barb.  Ch.  (N.  Y.)  264 ;  Kans.  Pac.  R.  R.  v.  Miller,  2 
Col.  T.  442,  464 ;  Smith  «.  Croom,  7  FUu  81  ;  Robinson  v.  GaUier,  2  Wood,  (C.  Ct) 
178;  Coye  v.  Leach,  8  Mete.  871,  ace. 


numerous.  See  Taylor  v,  Diplock,  2 
Phillim.  261;  Wright  v,  Netherwood  (or 
Samuda),  2  Phillim.  266,  note  (c);  Mason 
V.  Mason,  1  Meriv.  808;  In  the  goods  of 
Selwyn,  1  Hagg.  N.  S.  92;  8  id.  748;  In 
the  goods  of  Murray,  1  Curteis,  596; 
Sillick  V.  Booth,  1  Y.  &  C.  C.  C.  117; 
Durrant  v.  Friend,  5  De  6ez  k  S.  843; 
Underwood  v.  Wing,  4  DeG.  M.  &  G. 
638;  1  Jurist,  N.  S.  169,  &c. 

(ii)  Per  Romilly,  M.  R.,  19  Beav.  459. 

(x)  4  DeG.  M.  &  G.  683;  1  Jurist,  K. 
S.  169. 

(y)  8  H.  L.  Gas.  188. 
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SUBSECTION  Vm. 


FSESUMFTIOKS  IN  DISFAVOR  OF  A  8P0LIAT0B. 


Extent  of  the  presumption  agpinst 

the  spoliator  of  docnmenta  .     •  419 

Oocssionally  carried  too  fsr    .    •    .  414 

Especially  in  criminal  csaes     .    •  415 


Marim,  "  Omnia  pnesamnntnr  contra 

spoliatomo** 411 

Insunces  of  its  spplication     .     •     .     411 
Eloigning,   ke.  instnimeots  of  eri* 
denc^  or  introdacins  the  erimoi 
fcUsi  into  legal  proceedings  .    .     •    412 


§  411.  Another  very  important  and  rather  favorite  maxim  is, 
"  Omnia  praesumuntur  contra  spoliatorem "  (z),  or  "  Omnia  praesu- 
muntur  in  odium  spoliatoiis"  {a),  a  maxim  resting  partly  on  natural 
equity,  but  much  strengthened  by  the  artificial  policy  of  law.^    The 
leading  case  on  this  subject  is  that  of  Armory  v.  Delamirie  (&),  where 
a  person  in  a  humble  station  of  life,  having  found  a  jewel,  took  it  to 
the  shop  of  a  goldsmith  to  inquire  its  value,  who,  having  got  the 
jewel  into  his  possession  under  pretence  of  weighing  it,  took  out  the 
stones,  and,  on  the  finder  refusing  to  accept  a  small  sum  for  it,  re- 
turned to  him  the  empty  socket    An  action  of  trover  having  been 
brought,  to  recover  damages  for  the  detention  of  the  stones,  the  juiy 
were  directed  that,  unless  the  defendant  produced  the  jewel  and 
thereby  showed  it  not  to  be  of  the  finest  water,  they  should  presume 
the  strongest  against  him,  and  make  the  value  of  the  b^t  jewels  that 
would  fit  the  socket  the  measure  of  their  damages.    In  the  great 
case  of  Annesley  v.  The  Earl  of  Anglesea  (c),  the  circumstanoea 
which  pressed  most  against  the  defendant  were,  that  he  had  caused 
the  plaintiff,  who  claimed  the  Utle  and  family  estate  as  heir,  to  be 
kidnapped  and  sent  to  sea,  and  afterwards  endeavored  to  take  away 
his  life  on  a  false  charge  of  murder,  —  facts  which,  one  of  the  judges 
said,  spoke  more  strongly  in  proof  of  the  plaintiff's  case  than  a 
thousand  witnesses.    So,  as  has  been  well  said,  if  it  be  shown  that 


(s)  2  Et.  Poth.  886;  1  Stark.  Er.  564, 
8ded.;  10  H.  L.  Cak  591. 
(a)  Lofit,  M.  389. 


(6)  1  Stra.  505;  1  Bm.  U  C.    And 
Mortimer  v.  Cntddock,  7  Jar.  45. 

{c)  17  How.  St  Tr.  1140,  1480,  per 
M oonteney,  B. 


^  Lucas  V.  Brooks,  28  La.  An.  117;  Downing  «.  Plate,  90  lU.  268;  TfaompMo  t. 
Thompson,  9  Ind.  828;  Revel  v.  State,  26  Ga.  275 ;  Winchell*.  Edwards,  57  UL  41,  toe. 
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a  plaintiff  has  been  suborning  false  testimony,  and  has  endeaTored 
to  have  recourse  to  perjury,  it  is  strong  evidence  that  he  knew  per- 
fectly well  that  his  cause  was  an  unrighteous  one  (d).  And  in  cases 
of  highway  robbery,  the  law,  in  odium  spoliataris,  will  presume  fear 
whenever  property  is  taken  with  such  circumstances  of  violence  or 
terror,  or  threatening  by  word  or  gesture,  as  would  in  common  expe- 
rience induce  a  man  to  part  with  his  property  from  an  apprehension 
of  personal  danger  (e) ;  so  that,  even  where  the  prosecutor  sought 
out  the  robber,  and  submitted  to  be  robbed  by  him  for  the  purpose 
of  bringing  him  to  justice,  this  was  held  to  be  robbery  on  the  part  of 
the  accused  (/).  In  the  Soman  law,  although  the  general  rule  was 
that  money  paid  was  presumed  to  be  in  dischaige  of  a  debt,  yet 
where  a  man  who  was  sued  for  a  debt  denied  having  received  the 
money,  proof  that  he  had  in  point  of  fact  received  it  turned  on  him 
the  burden  of  showing  that  it  was  in  payment  of  a  debt  (^).  The 
application  of  the  maxim  to  international  law  will  be  considered  in 
another  place  (A). 

§  412.  But  the  most  usual  application  of  this  principle  is  where 
there  has  been  any  forensic  malpractice,  —  by  eloigning,  suppress- 
ing, defacing,  destroying,  or  fabricating  documents,  or  other  in- 
struments of  evidence,  or  introducing  into  l^al  proceedings  any 
species  of  the  crimen  falsi.  This  not  only  raises  a  presumption  that 
the  documents  or  evidence  eloigned,  suppressed,  &c.  would,  if  pro- 
duced, militate  against  the  party  eloigning,  suppressing,  &c.,  but 
procures  more  ready  admission  to  the  evidence  of  the  opposite 
side  (i).^  ''  If,''  says  L  C.  J,  Holt,  "  a  man  destroys  a  thing  that  is 
designed  to  be  evidence  against  himself,  a  small  matter  will  supply 
it  **(£).  This  rule  is  evidently  based  on  the  principle,  that  no  one 
shall  be  allowed  to  take  advantage  of  his  own  wrong;  and  several 
instances  of  its  application  are  to  be  found  in  the  books.    Thus,  in 

(d)  Per  Cockburn,  L.  C.  J.,  Moriarty         (g)  Dig.  Kb.  22,  tit  8, 1.  26. 
V,  London,  Chatham,  and  Dover  Railway         (A)  Infra,  subject.  9. 

Co.,  L.  Bep.,  5  Q.  B.  314,  819.  (i)  Ph.  k  Am.  £▼.  458.    See  Roe  d. 

(e)  2  East,  P.  C.  711.  Haldane  v.  Harrey,  4  Barr.  2484. 
(/)  Norden's  case,  cited  Foster,  C.  L.  (A?)  Anon.,  1  L.  Baym.  78L 

129. 

1  The  TUlie,  7  Benedict  (U.  S.)  882,  ace.  So  also  withholding  important  evi- 
dence which  it  is  within  the  power  of  the  party  to  produce,  raises  a  presumption  that 
the  evidence  withheld  would  operate  to  the  disadvantage  of  such  party.  Durgin  v.  Dan- 
ville, 47  Vt.  96,  106  ;  Frick  v.  Barbour,  64  Pa.  St.  120;  Miller  •.  Jones,  82  Ark.  337; 
Walkce  v.  Harris,  82  Mich.  880,  894 ;  McDonongh  v.  O'Niel,  118  Mass.  92 ;  Mer- 
win  v.Waid,  16  Conn.  877,  aoo.    Conf.  |  87,  n.  1,  iupra. 
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the  case  of  R  v.  The  Countess  of  Arundel  (I),  where  the  Crown  was 
entitled  at  law  to  certain  land,  by  reason  of  an  attainder  for  high 
treason,  a  suit  in  equity,  to  recover  the  lands,  was  commenced  by 
the  Attomey-Oeneral  against  the  defendants ;  and  on  its  being  shown 
that  the  deeds  whereby  the  estate  came  to  the  party  attainted  were 
not  extant,  but  were  very  strongly  suspected  to  have  been  suppressed 
and  withheld  by  some  one  under  whom  the  defendant  claimed,  a 
decree  was  made  that  the  Crown  should  hold  and  enjoy  the  land  till 
the  defendant  could  produce  the  deeds,  and  the  court  thereupon  take 
further  consideration  and  otier.  So  it  would  seem  that^  if  the  ques- 
tion were  whether  a  former  will  had  been  revoked  by  a  will  made 
subsequently,  the  contents  of  which  were  said  to  differ  from  those  ot 
the  former  will,  —  although,  the  latter  will  not  being  produced,  it 
did  not  appear  wherein  the  difference  consisted,  —  evidence  of  spo- 
liation on  the  part  of  the  claimant  under  the  former  will  would  hj 
a  fair  foundation  for  the  presumption  that  it  had  been  revoked  by 
the  later  will  (m).  So,  if  a  man  refuses,  after  notice,  to  produce  an 
agreement,  it  will  be  presumed  to  have  been  properly  stamped  («); 
and  it  has  been  held  at  Nisi  Prius,  that  where  one  of  the  parties  to 
a  suit  has  fraudulently  obtained  a  document  from  a'wibiesa  whose 
property  it  is,  .and  who  is  called  on  to  produce  it  under  a  suipcena 
duces  tecum,  secondary  evidence  of  the  contents  of  the  document 
may  be  given  without  notice  to  produce  the  original  (o).' 

§  413.  It  is  said  that  the  presumption  against  the  spoliator  ot 
documents  is  not  confined  to  assuming  those  documents  to  be  of  a 
nature  hostile  to  him,  and  procuring  a  more  favorable  reception  for 
the  evidence  of  his  opponent ;  but  that  it  has  the  further  effect  ot 
casting  suspicion  on  all  the  other  evidence  adduced  by  the  party 
guilty  of  the  malpractice  (p).    "  Qui  semel  malus,  semper  prsesumitnr 


(/)  Hob.  109.     According  to  that  re-  the  cases  there  cited,  and  also  Dibtn  t. 

port,  there  was  only  a  vehement  eospicion  Coataworth,  1  P.  W.  781;  White  a.  Udj 

that  the  deeds  had  been  sappreaaed;  bat  Lincoln,  8  Yea.  368;  Blanchet  a.  FostvTt 

in  the  case  of  Cowper  v.  Earl  Cowper,  2  2  Yea.  sen.  264;  and  The  Atty.-Gen.  f. 

P.  Wma.  749,  Sir  Joa.  Jekyll,  M.  R.  aaya,  The  Dean  of  Windaor,  24  Beav.  679. 
that  he  had  cauaed  the  register  booh  to  be         (m)  See  per  Lord  M anafield,  Hamod 

examined,  from  which  it  appeared  that  the  v.  Goodiight,  Cowp.  87,  91. 
deeds  had  been  proyed  to  haye  been  extant         («)  Crisp  v.  Anderson,  1  Staik  S& 
and  duly  executed.   For  other  instances  of         (o)  Leeds  v.  Cook,  4  EspL  256L 
the  manner  in  which  the  spoliation  of  docn-         ( p)  Ph/  k  Am.  £y.  4^ 
ments  is  dealt  with  by  courts  of  equity,  see 

<  Grimes  V.  Kimball,  8  AIL  518,  aoc  See  alM  BoU  v.  Wood,  56  Hia.  IM^ 
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esse  mains  eodem  genere "  {q).  In  the  case  of  Doe  d.  Beanland  v- 
Hiist  (r),  Bayley,  J.  is  reported  to  have  told  the  jury,  that  they 
were  to  consider  the  circamstance  of  the  erasure  in  a  certain  deed ; 
observing,  that  a  man  who  was  capable  of  making  an  alteration  in 
one  deed  might  be  capable  of  suppressing  another,  if  within  his 
power.  And  the  presumption  arising  from  the  fabrication  or  cor- 
ruption of  instruments  of  evidence,  is  even  stronger  than  that  arising 
from  the  suppression  or  destruction  of  them  (s), 

§  414  However  salutary,  and  in  general  equitable,  the  maxim, 
"  Omnia  prsesumuntur  contra  spoliatorem/'  must  be  acknowledged 
to  be,  it  has  been  made  the  subject  of  very  fair  and  legitimate  doubt, 
whether  it  has  not  occasionally  been  carried  too  far.  "The  mere 
.  non-production  of  written  evidence,"  says  Sir  W.  D.  Evans  (t), "  which 
is  in  the  power  of  a  party,  generally  operates  as  a  strong  presump- 
tion against  him.  I  conceive  that  has  been  sometimes  carried  too 
far,  by  being  allowed  to  supersede  the  necessity  of  other  evidence, 
instead  of  being  regarded  as  merely  matter  of  inference,  in  weighing 
the  effect  of  evidence  in  its  own  nature  applicable  to  the  subject  in 
dispute."    So,  in  the  case  of  Barker  v,  Eay  (u),  Lord  Eldon  said, 

"  This  court  has  a  peculiar  jurisdiction  in  cases  of  spoliation 

The  jurisdiction  of  the  court  in  matters  of  spoliation  has  gone  a  long 
way ;  indeed,  it  has  gone  to  such  a  length  that,  if  I  did  not  think 
myself  bound  by  authority  and  practice,  I  should  have  great  diffi- 
culty in  following  them  so  far.  To  say  that,  if  you  once  prove 
spoliation,  you  will  take  it  for  granted  that  the  contents  of  the  thing 
spoliated  are  what  they  have  been  alleged  to  be,  may  be,  in  a  great 
many  instances,  going  a  great  length."  Even  when  the  positive 
fabrication  of  evidence  is  proved  against  a  party,  tribunals  whose 
object  is  the  ascertaining  of  truth  will  consider  the  nature  of  the 
case,  and  the  temptation  which  might  have  led  to  fabrication.  Is 
there  anything  impossible  in  the  suggestion,  is  it  even  unlikely,  that 
in  many  cases  the  fabrication  of  evidence  has  been  resorted  to  under 
the  apprehension,  perhaps  the  certain  knowledge,  that  similar  mal- 


(9)  Cro.   Car.  817.    The  text  of  the  Poet.  tit.  7,  cap.  2,  §  2,  N.  20;  also  Strn- 

canon  law  went  farther,  laying  it  down,  yvjb,  Synt  Jar.  Cir.  Exercit.  28,  §  18, 

"Semel  mains,   semper  prssnmitnr  ease  note  (C)»hyMiiller,  andtn/ro,  sect.  8,  sab- 

mains."    Sext.  Decretal,  lib.  6,   tit.  12,  sect.  1. 
De  Reg.  Jur.  R.  8.     But  the  commenta-         (r)  11  Price,  488. 
ton  on  that  law  seem  dispose^l  to  restrict         («)  1  Stark.  Ev.  564,  8d  ed. 
its  effect  to  misconduct  ^'uadem  generis,         (t)  2  Evans's  Poth.  837. 
See  Oiherty  Corp.  Jur.  Can.  Froleg.  Pars         (u)  2  Russ.  72,  73. 
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practice  will  be  exercised  by  the  other  side  (x)  ?  Suppose  a  man  la 
sued  on  a  bond  which  he  knows  to  be  a  foigery,  but  feels  that  it  b 
altogether  out  of  his  power  to  prove  it  so.  "  Foige  a  rdeaae,*  or 
**  Bribe  a  witness  to  prove  payment "  (y),  are  suggestions  too  obTious 
not  to  have  been  occasionally  acted  on. 

§  415.  Whatever  weight  may  be  Intimately  attached  to  this 
presumption  in  civil  cases,  great  care  must  be  taken  in  ciimiiial 
caseSy  where  life  or  liberty  is  at  stake,  not  to  give  to  spoliatioD, 
or  similar  acts,  any  weight  to  which  they  are  not  entitled.  NatioDS 
and  ages  differ  in  the  tone  of  moral  feeling  diffused  through  aodetj, 
and  in  their  reverence  for  the  sacredness  of  an  oath ;  men  differ  in 
strength  of  conscientious  principle,  as  well  as  in  courage ;  and  tri- 
bunals differ  in  ability  and  impartiality,  and  in  the  quantity  of 
evidence  which  they  exact  for  condemnation.  Undoubtedly,  the 
suppression  or  fabrication  of  evidence  by  a  party  accused  of  a  crime 
is  always  a  circumstance,  frequently  a  most  powerful  one,  to  prove 
his  guilt  But  many  instances  have  occurred  of  innocent  peraoDS— 
alarmed  at  a  body  of  evidence  against  them  which,  although  falae 
or  inconclusive,  they  felt  themselves  unable  to  refute  —  having 
recourse  to  the  suppression  or  destruction  of  criminative,  and  even 
to  the  fabrication  of  exculpatory  testimony  (z).  Sir  Edward  Coke 
relates  a  now  well  known,  but  not  on  that  account  less  remarkahk 
or  striking,  instance  of  this  (a).  An  uncle  had  the  bringing  up  of 
his  niece,  who  was  entitled  to  some  landed  property  under  her 
father^s  will,  of  which  she  would  become  possessed  at  the  age  of 
sixteen,  and  to  which  the  uncle  was  next  heir.  When  she  was 
about  eight  or  nine  years  old,  he  was  one  day  correcting  her  for 
some  offence,  when  she  was  heard  to  say,  "  Oh,  good  unde,  kill  me 


(x)  8  Benth.  Jnd.  Ey.  168. 

(y)  Id.  "One  of  the  greatest  and  most 
difficult  points  in  the  Douglas  caaite,'*  ob- 
senres  Sir  W.  D.  Evans,  "arose  from  Sir 
John  Stewart  having  fabricated  four  letters, 
as  received  from  La  Marre,  the  surgeon;  a 
conduct  certainly  very  suspicious,  and  cal- 
culated to  induce  a  strong  presumption 
against  the  general  veracity  of  lus  account. 
I  believe  the  true  conclusion,  from  all  the 
circumstances  in  that  cause,  to  be  that 
which  was  drawn  by  the  House  of  Lords 
in  support  of  the  filiation;  but  it  is  im- 
possible for  great  doubt  not  to  hang  upon 


a  case  affected  by  saeh  a  drcomitsace." 
2  £v.  Poth.  887,  note  (a). 

(2)  1  Stark.  £v.  665,  Sd  ed.;  Ft  & 
Am.  £v.  467.  Innocent  persons  have  oocs- 
rionally  endeavored  to  defend  thcDseim 
by  setting  up  false  alibb;  and  easei  bin 
probably  occurred  where  the  socasfdi 
though  innocent,  could  not  svul  hinielf 
of  his  real  defence,  without  criaiMtiBg 
others  whom  he  is  anxious  not  to  iiysic 
or  even  criminating  himself  with  iwp^ 
to  other  transactions. 

(a)  8  Inst  ch.  104,  pw  S8S;  dted  tiao 
2  Hale,  P.  C.  290;  2  Er.  Poth.  836;  WilH 
Circ  Evid.  82,  8d  ed. 
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not ! "  After  this  time  the  child  could  not  be  heard  of,  though  much 
inquiry  was  made  after  her ;  and  the  uncle,  being  committed  to  jail 
on  suspicion  of  her  murder,  was  admonished  by  the  justices  of  assize 
to  find  out  the  child  against  the  next  assizes.  Unable  to  do  this,  he 
dressed  up  another  child  to  represent  her ;  but^  the  falsehood  being 
detected,  he  was  convicted  and  executed  for  the  supposed  murder. 
It  afterwards  appeared,  however,  that,  on  being  beaten  by  her  uncle, 
the  niece  had  run  away  into  an  adjoining  county,  where  she  remained 
until  the  age  of  sixteen,  when  she  returned  to  claim  her  property. 
"  Which  case,"  he  adds^  "  we  have  reported  for  a  double  caveat :  first 
to  judges,  that  they  in  case  of  life  judge  not  too  hastily  upon  bare 
presumption ;  and,  secondly,  to  the  innocent  and  true  man,  that  he 
never  seek  to  excuse  himself  by  false  or  undue  means,  lest  thereby 
he  offending  God  (the  author  of  truth)  overthrow  himself,  as  the 
uncle  did."  A  case  is  also  related  where,  in  a  large  company,  a 
valuable  trinket  belonging  to  one  of  the  party  was  suddenly  missed. 
On  the  proposal  of  one  of  the  company,  all  agreed  to  be  searched, 
except  one,  who,  by  an  obstinate  refusal,  drew  down  on  himself 
strong  suspicion.  He  however  succeeded  in  obtaining  a  private 
audience  of  the  master  of  the  house;  and  on  his  pockets  being 
turned  inside  out,  there  was  discovered,  instead  of  the  trinket 
sought,  a  portion  of  eatables  which  he  had  taken  to  carry  home  to 
his  wife,  who  had  no  means  of  procuring  food  (b). 
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Pnanmptioiu  in  inteinational  law  .     416 

Pnbhc 417 

Acts  done  by  an  independent 
■orereign  who  is  also  the  sub- 
ject of  another  state     .    .     •    418 


SacT. 
Presumptions  in  disfavor  of  a 

spoliator 419 

PriTate 420 

Presumptions  relating  to  domicil    421 
Other  presumptions    ....    422 


§  416.  We  propose  now  to  consider  certain  presumptions  to  be 
found  in  international  law. 
§  417.  The  public  international  law,  as  is  well  known,  is  adopted 


{b)  8  Benth.  Jud.  £▼.  88,  89. 
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by  the  oommon  law,  and  is  held  to  be  part  of  the  law  of  the  land  (c). 
"  In  republica  maxime  conseivanda  sunt  jura  belli  "  (dy 

§  418.  Where  the  subject  of  one  state  is  also  the  indepeodent 
sovereign  of  another,  he  is,  of  conisey  not  responsible  to  the  laws  of 
the  former  state  for  acts  done  by  him  as  such  sovereign  («).  And 
it  seems  that,  in  respect  to  any  act  done  by  such  a  person  oat  of 
the  realm  of  which  he  is  a  subject,  or  any  act  as  to  which  ik  might 
be  doubtful  whether  it  ought  to  be  attributed  to  the  character  of 
the  sovereign  prince  or  to  that  of  the  subject,  the  act  ou^t  to 
be  presumed  to  have  been  done  in  the  character  of  the  sovereigii 
prince  (/). 

§  419.  The  principle  of  presuming  in  disfavor  of  a  spoliator  {§) 
is  recognized  in  international  law  (A),  especially  in  those  cases  whoe 
papers  have  been  spoliated  by  a  captured  party  {%)}  and  where  neu- 
tral vessels  are  found  carrying  despatches  from  one  part  of  the 
dominions  of  a  belligerent  power  to  another  (A;). 

§  420.  With  respect  to  private  international  law,  its  veiy  exist- 
ence rests  on  one  important  presumption.  ''  In  the  silence  of  any 
positive  rule,"  says  Dr.  Story,  "affirming,  or  denying,  or  restnuiing 
the  operation  of  foreign  laws,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  government,  unless  they  are  rqmg- 
nant  to  its  policy,  or  prejudicial  to  its  interests  "  (Q.^  So,  says  Pro- 
fessor Greenleaf,  "  A  spirit  of  comity,  and  a  disposition  to  friendly 
intercourse,  are  presumed  to  exist  among  nations  as  well  as  among 
individuals  "  (m). 

§  421.  There  are  other  presumptions  to  be  found  in  this  branch 
of  jurisprudence.  Thus,  the  place  of  a  person's  birth  is  considered 
as  his  domicil,  if  it  is  at  the  time  of  his  birth  the  domidl  of  his 
parents  (n)}    But  a  more  important  rule  is,  that  the  place  wheze 

le)  4  Blackst  Gomm.  67.  {h)  1  GreenL  Er.  §  SI,  7th  ed. 

id)  2  Inst  68.  (t)  The  Hunter,  1  Doda.  Adm.  Bcp. 

(«)  The  Dnke  of  Bmnswick  v.  The  480;  The  Johaniw  Emilie,  ISJiir.  70S. 
King  of  Hanover,  6  Beav.  1;  Wadsworth         (k)  The  Atalanta,  6  Bobini,  Ada.  B. 

V.  The  Qneen  of  Spain,  17  Q.  B.  171;  De  440. 
Haber  v.  The  Queen  of  Portugal ,  Id.  196.  (l)  Stny,  Confl.  of  Lam,  §  8S,  6th  «i 

(/)  The  Duke  of  Brunswick  «.  The         (m)  1  QreenL  By.  §  48,  7th  ed. 
King  of  Hanover,  6  Beav.  67, 68.  (n)  Stoiy,  Confl.  of  Lawa,  §  46, 5tk  «i 

(ff)  See  this  miltject  geuendly,  mpm, 
nihaect  8. 

1  The  Pizarro,  2  Wheat  227,  242,  n.  («),  ace 
1  Bank  of  Augusta  v.  Earle,  IS  Peteni,  619,  689,  aoo. 

1  As  every  man  is  oonaidered  to  have  at  all  times  a  domidl,  tttiier  of  oiigio,  aa^ 
pulsion,  or  choice,  it  has  been  held  that  this  domicil  of  origin  rerivei  when  one  ioaso^ 
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a  person  lives  mast  be  taken,  prima  fojcU^  to  be  his  domicile  until 
other  facts  establish  the  contrary  {p)?  Where  the  family  of  a  mar- 
ried man  resides,  is  generally  to  be  deemed  his  domicil  (p) ;  and 
that  of  an  unmarried  man  will  be  taken  to  be  in  the  place  where 
he  transacts  his  business,  exercises  his  profession,  or  assumes  and 
exercises  municipal  duties  or  privileges  (9).^  And  it  is  said  to  be 
a  principle,  that,  where  the  place  of  domicil  is  fixed  or  determined 
by  positive  facts,  presumptions  from  mere  circumstances  will  not 
prevail  against  those  facts  (r)>  This  does  not  mean  that  presump- 
tive evidence  is  inadmissible  to  prove  domicil;  and,  indeed,  it 
amounts  to  little  more  than  saying,  that  the  weaker  evidence  shall 
not  be  allowed  to  prevail  against  the  stronger. 

§  422.  It  is  also  a  principle  of  international  law,  that,  generally 
speaking,  the  validity  of  a  contract  is  to  be  decided  by  the  law  of 
the  place  where  it  is  made,  unless  it  is  to  be  performed  in  another 
country  {i) ;  for,  in  the  latter  case,  the  law  of  the  place  of  perform- 
ance is  to  govern  (^),  because  such  may  well  be  presumed  to  have 
been  the  intention  of  the  parties  {y)y  So,  a  foreign  marriage  will  be 
presumed  to  have  been  celebrated  with  the  solemnities  required  by 
the  law  of  the  place  where  it  is  celebrated  {£),  And  the  general 
presumptions  against  crime,  fraud,  covin,  immorality,  &c.,  are  appli- 
cable to  acts  done  abroad. 

\o)  Story,   ConiL  of  Laws,  §  46,  6th  («)  Per  Lord  Mansfield,  Robinson  9. 

cd.;   Brace    v.  Brace,   2  B.   &  P.   229,  Bland,  1  W.  Bl.  256,  268,  269.                   * 

280,  note  (a);  Bempde  v.  Johnstone,  8  (i)  Story,  Ck>nfl.  of  Laws,  §  242  (I), 

Ves.  jnn.  198;  Stanley  9.  Bemes,  8  Hagg.  280-282. 

K.  R.  487.  («)  Id.  I  76. 

(p)  Story,  Gonil.  of  Laws,  §  46,  6th  ed.  \x)  R.  «.  The  Inhabitants  of  Bramp- 

(9)  Id.  §  47,  6th  ed.  ton,  10  Bast,  282,  289,  per  Lord  Ellenbor- 

(r)  Id.  ongh. 

of  choice  is  abandoned  and  ontil  a  new  one  is  gained.  Reed's  Appeal,  71  Pa.  St.  878. 
See,  emUra^  First  Nat  Bank  of  New  Haven  «.  Balcom,  86  Conn.  861.  See  also  Little- 
field  V.  Brooks,  60  Me.  476;  Desmare  v.  U.  S.,  98  U.  8.  606. 

*  See  First  Kat  Bank  of  New  Haven  v.  Balcom,  86  Conn.  861. 

*  Catlin  V,  Gladding^  4  Mason,  808,  eonlra, 

*  Anderson  VI  Anderson,  42  Vt.  860;  Halletv.  Bsasett,  100  Mass.  167, 171;  Easterly 
«.  Goodwin,  85  Conn.  279,  aoc 

1  Whar.  Conf.  Laws,  |  898  a  seq.;  Story,  Conf.  Laws,  ||  76,  242-248,  827. 
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SUBSECTION  X. 


PBESUMPTIONS  IN  MABITIME  LAW. 


B»CT. 

PresnmptioDS  in  maritime  law    .    .     423 
SeaworthiuesB 428 


Unaeaworthinen 42S 

Presumption  of  loaa  of  miaaing  ahip    424 


§  423.  Among  the  most  important  presumptions  in  maritime  law 
are  those  relating  to  seaworthiness. 

Every  ship  insured  on  a  voyage  policy  sails  under  an  implied 
warranty  that  she  is  seaworthy.  It  is  not  necessary  to  inquire 
whether  the  assured  acted  honestly  and  fairly  in  the  transaction ; 
however  just  and  honest  his  intentions  may  have  been,  if  he  was 
mistaken  in  the  fact,  and  the  vessel  was  not  seaworthy,  the  under^- 
writer  is  not  liable  (y)}  But  if  a  ship,  shortly  after  sailing,  turns 
out  to  be  unfit  for  sea,  without  apparent  or  adequate  cause,  the  bur- 
den of  proof  is  thrown  on  the  assured ;  and  a  jury  ought  to  presume 
that  the  unseaworthiness  existed  before  the  commencement  of  the 
voyage  {z),^  Ahd  this  rule  holds  even  though  the  ship  encountered 
a  violent  storm,  unless  it  can  fairly  be  inferred  that  the  damage 
resulted  from  the  storm  (a).  The  implied  warranty  of  seaworthi- 
ness, however,  does  not  extend  to  time  policies  (b),^ 

§  424.  Where  a  vessel  is  missing,  and  no  intelligence  of  her  has 
been  received  within  a  reasonable  time  after  she  sailed,  it  is  to  be 
presumed  that  she  foundered  at  sea  (c).    There  is  no  precise  time 

(y)  Park,  Ins.  882,  7th  ed.;  Am.  Ina.  (b)  Gibson  v.  Small,  4  H.  L.  Cas.  858; 

689,  690,  2d  ed. ;  Knill  v.  Hooper,'2  H.  k  Thompson  v.  Hopper,  6  E.  &  B.  172,  987; 

N.  277;  Dooglaa  v,  Scongall,  4  Dow,  269.  Dudgeon  v.  Pembroke,  2  App.  Caa.  284. 

(z)  Mnnro  v.  Vandam,  Park,  Ins.  888^  (c)  Park,  Ina.  105,  7th  ed.;  Green  «. 

note  (a),  7th  ed.  Brown,  2  Str.  1199;  Hooatman  «.  Thorn- 

(a)  Donglas  «.  Scongall,  4  Dow,  269;  ton.  Holt,  N.  P.  C.  248. 
Watson  V,  Clark,  1  Dow,  886;  Parker  «. 
Potts,  8  Dow,  28. 

1  Craig  V.  U.  a  Ina.  Co.  1  Peters  C.  Ct.  410 ;  Tidmarsh  w.  Washington,  F.  4  M. 
Ins.  Co.  4  Mason,  C.  Ci.  489,  ace.  But  a  mere  deficiency  or  temporary  faolt  in  equip. 
ment  is  not  so  regarded.  Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  808;  Merch.  Ins.  Co.  «. 
Clapp,  11  Pick.  66;  U.  S.  v.  Hunt,  2  Story,  C.  Ct  120;  M'Millan  v.  Union  In&  Co., 
Bice  (a  C),  Law,  248. 

«  Talcot  V.  Commerc.  Ina.  Co.,  2  Johns.  124,  467;  Cort  •.  Del.  Ina.  Co.,  2  Waah. 
C.  Ct.  875;  Myen  v.  Gerard  Ins.  Co.,  26  Pa.  St.  192,  ace 

*  Jones  V.  Ins.  Co.,  2  Wall.  Jr.,  278,  ace.  Hozie  «.  Pacific  Ina.  Co.,  7  AH.  211; 
Hoxie  V.  Home  Ins.  Co.,  82  Conn.  21,  eofUra.  But  whera  a  jK>licy  is  effected  on  a  Tea- 
sel  at  sea,  there  is  at  no  time  an  implied  warranty  of  seaworthiness.  Capen  «.  Wash. 
Ins.  Co.,  12  Cush.  517;  Jiacy  v.  Mut  Ins.  Ca,  12  Gray,  497. 
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for  this  presumption  fixed,  either  bj  the  common  or  general  mari- 
time law  (d),  although  the  laws  of  some  countries  have  peculiar 
provisions  on  the  subject  (e) ;  but  the  court  and  jury  will  be  guided 
by  the  circumstances  laid  before  them,  and  the  nature  of  the  voyage 
and  navigation.^  In  order,  however,  to  raise  this  presumption,  it 
must  be  distinctly  shown  that  the  ship  left  port,  bound  on  her 
intended  voyage  (/). 


SUBSECTION  XL 


laSCELLANEOUS  PRESUMPTIONS. 


Sbct. 

MiscellaneoQs  presamptioDB    .    .    .     425 

ReUtijig  to  real  estate    ....     426 

FoQDded  on  the  relations  in  which 

parties  stand  to  each  other  .     .    42S 


Sbct. 

In  contracts 429 

Affecting  common  carriers  .    .     .    430 

Affecting  innkeepers 430 

Maxim 430 


§  425.  We  now  propose  to  advert  to  some  presumptions  likely  to 
be  met  with  in  practice,  which  have  not  been  hitherto  noticed. 

§  426.  A  large  number  of  these  relate  to  real  estate,  and  are  for 
the  most  part  quasi  prcBsumptiones  juris,  i  a  presumptions  which 
are  almost  as  obligatory  as  presumptions  of  law,  but  which  cannot 
be  made  without  the  intervention  of  a  jury.  Thus,  the  soil  of  the 
sea-shore,  between  high  and  low  water  mark,  is  presumed  to  belong 
to  the  Crown  (g) ;  ^  and  so  is  the  soil  at  the  bottom  of  a  navigable 
tidal  river  (A).^    So  the  shore  of  the  sea,  or  of  a  tidal  river,  between 

{d)  Park,  Ins.  106, 7th  ed.;  Honstman  {g)  Blandell  v.  CatteraU,  5  B.  &  A. 

V.  Tliomton,   Holt,   N.   P.  C.  243,  per  268,  304,  per  Bayley,  J.    See  The  AU.- 

Gibbs,  C.  J.  Qen.  v.  Chambers,  4  De  G.  M.  k  G.  206; 

•  (c)  Park,  Ins.  107,  7th  ed.  5  Jur.,  N.  S.  745. 

(/)  Koster  v.   Innes,  R.  &  M.   833;  (h)  Malcolmson  «.  O'Dea,  10  H.   L. 

Cohen  v.  Hinckley,  2  Camp.  51.  Css.  593,  618. 

>  Brown  v.  Neiliion,  1  Caines,  (N.  Y.)  525;  Gordon  v,  Bowne,  2  .Johns.  150,  ace 

*  In  the  United  States  snch  soil  is  presumed  to  belong  to  the  State  as  trustee  for 
the  public  U.  S.  v.  Pacheco,  2  Wall  587,  590  ;  Stevens  v.  Paterson,  kc,  R.  R.,  5 
Vroom,  532,  545,  555.  But  see  Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  St  21,  in  which 
case  it  was  held  that  riparian  proprietors  along  the  Delaware  and  Schuylkill  Rivers 
owned  to  low-water  mark.  So  also  of  the  river  Ohio.  Blanchard  v.  Porter,  11  Ohio, 
138.  See  also  Boston  v.  Richardson,  105  Mass.  351;  Middleton  v.  Pritchard,  3  Scamm. 
(lU.)  610.  With  regard  to  navigable  rivers  not  tidal,  the  genera]  presumption  is  said 
to  be  that  riparian  proprietors  own  ad  medium  JUum  aqu€B,  subject  to  the  public  ease« 
meat  of  navigation.  Deerffeld  v.  Arms,  17  Pick.  41;  Child  v,  Starr,  4  Hill,  (N.  Y.) 
369;  Adams  v.  Pease,  2  Conn.  481. 

>  Pollard  o.  Hagan,  3  How.  (U.  S.)  212,  ace. 
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ordinary  high  and  low  water  mark,  is  presumed  to  be  extta-paio- 
chial  (t).  Whether  the  soil  of  lakes  prifna  facie  belongs  to  the 
owners  of  the  lands  or  manors  on  either  side,  ad  medium  filum  apa, 
or  to  the  Crown,  seems  a  disputed  point  (&) ;  and  it  is  a  point  bare 
of  authority,  whether  unoccupied  islands  within  three  miles  of  the 
shore  belong  to  the  Crown  or  to  the  owner  of  the  shore  above  high- 
water  mark.  Such  islands,  however,  are  within  the  territorial  jum- 
diction  of  the  Crown  (m),  and  there  seems  to  be  little  doubt  that  the 
Crown  has  a  right  of  property  in  them  also  (m).  Where  the  river  is 
not  navigable,  the  bed  is  presumed  to  be  the  property  of  the  owners 
on  each  side,  ad  medium  filum  aquce  (n).^  The  same  principle  holds 
in  the  case  of  a  public  highway,  —  the  soil  of  which  is  taken,  prima 
fade,  to  belong  to  the  owners  of  the  adjoining  lands,  usgue  ad  mediiM 
JUum  vix  (o)  ;^  and  it  also  applies  to  the  case  of  a  private  road  (j?). 
But  as  this  presumption  is  founded  on  the  supposition  that  the  road 
originally  passed  over  the  lands  of  adjoining  owners,  it  seems  that  it 
does  not  apply  to  roads  set  out  under  enclosure  acts  (9),  or  to  cases 
where  the  original  dedication  of  the  road  can  be  shown  by  positive 
evidence  (r).  And,  in  the  case  of  a  private  road,  it  may  be  rebutted 
by  proof  of  acts  of  ownership  («).  Again,  it  seems  to  be  a  prassumftiB 
juris  that  one  part  of  a  manor  is  not  of  a  different  natore  from  the 

(t)  Ipswich    Dock   CommissioneTs   v.  Loflt,  8S8;  Cooke  v.  Green,  11  Price,  7S9; 

Orerseen  of  St.  Peter^s,  Ipswich,  7  B.  &  Salisbury  (Marquis  of)  v.  The  Great  North- 

S.  810;  Bridgwater  Trustees  v.  Booth,  Id.  em  Railway  Company,  5  Jnr.,  N.  &  70; 

848;  L.  Rep.,  2  Q.  B.  4.  Benridge  v.  Ward,  10  C.  B.,  N.  a  400; 

{k)  Marshall  «.  The  Ulleswater  Steam  R.  v.  The  Strand  Board  of  Works,  4  E  A 

Nayigation  Company,   8    B.   &  S.   782;  8.  526. 
affirmed  in  error,  6  B.  &  S.  670.  (p)  Holmes  9.  Bellingham,  7  C  B^ 

(m)  See  Territorial  Waters  Jurisdiction  K.  8.  329. 
Act,  1878.  {q)  R.  v.  The  Inhabitants  of  EdmontDS, 

(n)  Carter  o.  Murcot,  4  Burr.  2162;  R.  1  M.  &  Rob.  24,  82;  B.  v.  Wright,  S  a 

V.  The  Inhabitants  of  Landulph,  1  Moo.  &  Ad.  681. 

&  R.  898;  Lord  v.  The  Commissioners  of         (r)  Headlam  v.  Headley,  Holt,  N.  P. 

Sidney,  12  Moo.  P.  C.  C.  478;  M'Cannon  C.  468. 
o.  Sinclair,  2  E.  &  £.  58.  (s)  See  Holmes  9.  BeUingfaam,  7  C  a. 

(0)  Berry  and  Goodman's  case,  2  Leon.  N.  S.  829,  887. 
148;  Grose  v.  West,  7  Taunt  89;  Anon., 

*  Boston  V.  Richaitlson,  18  All.  146  ;  Walton  v.  Tifft,  14  BarK  216 ;  Msniif.  Co. 
9.  Smith,  84  Conn.  462,  aoc  Whether  the  same  is  true  of  great  rirers  not  tiM  > 
a  point  in  dispute.  That  the  rights  of  riparian  ownership  extend  ad  medium  fivm^ 
see  Berry  V.  Snyder,  8  Bush,  266;  Jones  v,  Soulard,  24  How.  41;  Arnold  «.  Vtaxr, 
16  Wise.  509;  MagnolUv.  Marshall,  89  Miss.  109;  Rice  «.  Rnddiman,  10  Mich.  !»- 
But  see,  contra.  People  v.  Canal  Appraisers,  88  N.  Y.  461 ;  Haight  v.  Keokuk,  4  ClaikCi 
(Iowa,)  199;  Monongahela  Bridge  Co.  v.  Kirk,  46  Pa.  St.  112. 

*  Harris  v.  Elliott,  10  Peters,  25,  53  ;  Morrow  v.  Willaid,  80  Vt.  118 ;  XewhiU 
V.  Ireson,  8  Cush.  595;  Cox  v.  Freedley,  83  Pa.  St.  124,  aoo. 
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rest  (0-  So  the  lord  of  a  manor  is,  prima  facie,  entitled  to  all  the 
waste  lands  within  the  manor  (u);  but  the  presumption  may  be 
rebutted  by  circumstances  (x).  Strips  of  land  adjoining  a  road  are 
presumed  to  belong  to  the  owner  of  the  adjoining  enclosed  land,  and 
not  to  the  lord  of  the  manor  (y) ;  although  this  presumption  also 
may  be  rebutted  (z) ;  and  is  either  done  away,  or  considerably  nar- 
rowedy  by  proof  that  those  strips  communicated  with  open  commons, 
or  laiger  portions  of  land  (a).  Where  an  enclosure  is  bounded  by  a 
bank  and  ditch,  the  land  which  constitutes  the  ditch  is  prima  facie 
part  of  the  close,  although  it  be  on  the  outside  of  the  bank  (i). 
And  in  the  case  of  party-walls,  where  the  quantity  of  land  contrib- 
uted by  each  owner  is  unknown,  the  common  use  of  the  wall  is 
prima  facie  evidence  that  it  and  the  land  on  which  it  is  built  are 
the  undivided  property  of  both  (c). 

§  427.  Where  the  terms  of  the  grant  of  a  several  fishery  are  un- 
known, the  owner  of  the  fishery  may  be  presumed  to  be  the  owner 
of  the  soil  (d) ;  but  where  those  terms  appear,  and  are  such  as  to  con- 
vey an  incorporeal  hereditament  only,  the  presumption  is  destroyed  (e). 
And  ownership  of  the  soil  is  priTna  fade  evidence  of  a  right  of  fish- 
ery (/).  Proof  of  a  carriage-way  is  presumptive  evidence  of  a  grant 
of  a  drift-way  {g).  Where  rents  of  small  amount  have  been  paid  to 
the  lord  of  a  manor  for  a  long  series  of  years,  without  any  variation, 
the  payment  of  them  aflTords  no  evidence  of  title  to  the  land :  the 
presumption  is,  that  they  are  quit-rents  (A).  So  an  allegation  of 
seisin  prima  fadt  implies  occupation  (t}. 

§  428.  Several  presumptions  are  founded  on  the  relations  in  which 


(i)  Co.  Litt  7S  b. 

(«)  Doe  d.  Earl  of  Dnnxay^n  v.  WU- 
liams,  7  C.  &  P.  832. 

(z)  Simpson  «.  Bendy,  S  C.  R,  19^.  8. 
433. 

(V)  Doe  d.  Pring  «.  Peaney,  7  B.  It  G. 
304;  Steel  «.  Prickett,  2  Stark.  468; 
Scoonesv.  Morrell,  1  Bear.  251;  Doe  d. 
Barrett  v.  Kemp,  7  Bing.  882. 

(3)  Doe  d.  Haniflon  v.  Hampeon,  4 
C.  P.  267. 

(a)  Grate  9.  West,  7  Taunt  89. 

(6)  See,  per  Holroyd,  J.,  Doe  d.  Pring 
«.  Pearsey,  7  B.  *  C.  804,  807;  per  Law- 
rence, J.,  Yowles  V,  Miller,  8  Taunt  187, 
138. 

(e)  Wiltshire  «.  Sidfoid,  8  B.  &  C. 
259,  n.;  CuUtt «.  Porter,  Id.  257. 

(d)  Duke  of  SomerMt  v.  Fogwell,  6  B. 


&  C.  876,  886,  per  Baylcy,  J.;  Holford  r. 
BaUey,  8  Q.  B.  1000,  1016.  per  Lord  Den- 
man;  Id.,  in  error,  18  Q.  B,  426,  444,  per 
Parke,  B.  See  also  Marshall  0.  The  Ulles- 
water  Steam  Navigation  Company,  8  B.  fc 
8.  732;  affirmed,  6  id.  570;  and  Co.  litt. 
122  b,  with  Hargrave's  note  (7). 

(t)  Duke  of  Somerset  v.  Fogwell,  5  B. 
k  C.  875. 

(/)  See  Mayor,  &c.  of  Carlisle  v,  Gra- 
ham, L.  Bep.,  4  Ex.  861,  868;  8  Stark. 
£v.  1258,  8d  ed. 

{g)  Ballard  «.  Dyson,  1  Taunt  179. 

(A)  Doc  d.  Whittick  t>.  Johnson,  Oow, 
N.  P.  C.  173,  174,  per  Holroyd,  J. 

(0  Stott  V.  Stott,  16  East,  351.  See 
Clayton  v.  Corby.  2  G.  &  Dav.  174  ;  Eng- 
land V.  Wall,  10  M.  h  W.  699. 
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parties  stand  to  each  other.  Thus,  a  woman  who  commits  felony, 
or  perhaps  misdemeanor,  in  company  with  her  husband,  is  excused, 
on  the  presumption  (which  however  may  be  rebutted)  of  her  hav- 
ing acted  under  his  coercion  (k).  But  the  rule  does  not  extend  to 
crimes  which  are  mala  in  se,  nor  to  such  as  are  heinous  in  their 
character,  or  dangerous  in  their  consequences  (/).  Encroachments 
made  by  a  tenant  are  considered  as  annexed  to  his  holding,  unless 
it  appears  clearly  that  he  intended  them  for  his  own  benefit,  and 
not  to  hold  them  as  he  held  the  farm  to  which  they  are  adjacent  {fn\ 
It  is  also  a  maxim, ''  In  praesumptione  legis,  judicium  ledditur  in 
invitum  "  (n), 

§  429.  In  the  case  of  contracts  between  individuals,  there  are 
many  presumptions  of  law  based  on  policy  and  general  convenience 
Thus,  it  is  a  conclusive  presumption  of  law,  that  an  instrument  un- 
der seal  has  been  given  for  consideration ;  and  this  presumption  can 
only  be  removed  by  impeaching  the  instrument  for  fraud  (o).  But 
there  is  a  remarkable  exception  to  this  rule,  viz.  where  an  instru- 
ment under  seal  operates  in  restraint  of  trade,  in  which  case  a  real 
consideration  must  appear  (p).  So,  although  in  the  case  of  contracts 
not  under  seal  a  consideration  is  not  in  general  presumed  (g),  it  is 
otherwise  in  the  case  of  bills  of  exchange  and  promissory  notes  (r)« 

§  430.  Where  goods  intrusted  to  a  common  carrier,  to  be  carried 
for  reward,  are  lost  otherwise  than  by  the  act  of  God  or  the  Queen's 
enemies,  it  is  a  proisumptio  juris  et  de  jure  that  they  were  lost  fay 
negligence,  fraud,  or  connivance  on  his  part  (s)}  By  the  act  of  God 
is  meant  storms,  lightning,  floods,  earthquakes,  and  such  direct,  vio- 

(k)  See   the   authorities    coUected  in  (o)  Bk.  2,  pt.  8,  |  220. 

Arch.  Crim.  Plead,  pp.  18,  19,  15th  ed.;  (p)  See  Mitchel  «.  fieynolda,  1  8m. 

Boeooe's  Cr.  Evid.  937-939,  5th  ed«  L.  C.  406. 

(I)  Id.  iq)  Rann  «.  Hughes,  7  T.  R.  850,  note. 

{m)  Andrews  v,  Hailes,  2  £.  &  B.  849;  (r)  Supra,  sect.  1,  snbeect  1,  §  814. 

Doe  d.  Croft  v.  Tidbnry,  14  C.  B.  804;  (s)  Bull  N.  P.  70,  n.  (a);  Palmer  «. 

Eingsniill  v.  MUlard,  11  Ezch.  313;  Earl  The  Grand  Junction  Bailway  Companj, 

of  Lisbume  v.  Davies,  L.  Rep.,  1  C.  P.  259.  4  M.  &  W.  749. 

In)  Co.  Litt  248  b;  5  Co.  28  b;  10  Co. 
94  b.     See  infra,  ch.  9. 

^  Conf.  §  48,  n.  1,  tupra.  Like  most  conclnsive  presumptions,  this  mle  is  part  of 
the  substantive  law,  and  amounts  to  saying,  in  a  ratber  awkward  way,  that  a  common 
carrier,  with  the  exceptions  noted  in  the  text,  is  liable  as  an  insurer  of  the  goods 
intrusted  to  his  charge,  in  the  absence  of  special  contract  Propeller  Niagara  r.  Conles» 
21  How.  7;  Shaw  v.  Gai-dner.  12  Gray,  488:  Mitchell  ».  Western,  ke.  R.  R.  Co.,  80 
Qa.  22;  Boorman  v.  Amer.  Express  Co.,  21  Wise.  152;  Condict  •.  R.  R.,  54  N.  Y.  600; 
Am.  Trans.  Co.  t>.  Moore,  6  Mich.  868;  Mershon  v.  Hobensack,  2  ZaU  (N.  J.)  872; 
York  Co.  V.  R.  R.,  8  Wall.  107.    Conf.  §  296,  n.  1,  B.  VII.  (e),  tupra. 
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lent^  sudden,  and  irresistible  act  of  nature  as  could  not  by  any  rea- 
sonable care  have  been  foreseen  or  resisted  {t) ;  and  under  the  head 
of  the  Queen's  enemies  must  be  understood  public  enemies,  with 
whom  the  nation  is  at  open  war  (u) ;  so  that  robbery  by  a  mob,  irre- 
sistible from  their  number,  would  be  no  excuse  for  the  bailee  (x). 
This  is  an  extremely  severe  presumption,  but  one  which  public 
poUcy  appears  to  require ;  although  both  by  the  common  law,  and  by 
virtue  of  various  modern  statutes,  common  carriers  can,  in  many 
cases,  limit  their  liability  (y).  So,  in  the  case  of  innkeepers,  before 
the  26  &  27  Vict  c.  41  —  which  has  considerably  modified  their 
liability  —  where  the  goods  of  a  traveller  brought  into  an  inn  were 
lost,  it  was  presumed  to  be  through  negligence  in  the  innkeeper ; 
and  the  law  cast  on  him  the  onus  of  rebutting  this  presumption  (i).' 
"  Rigorous  as  this  law  may  seem,"  says  Sir  William  Jones  (a),  "  and 
hard  as  it  may  actually  be  in  one  or  two  particular  instances,  it  is 
founded  on  the  great  principle  of  public  utility,  to  which  all  private 
considerations  ought  to  yield.  For  travellers,  who  must  be  numer- 
ous in  a  rich  and  commercial  country,  are  obliged  to  rely  almost 
implicitly  on  the  good  faith  of  innholders,  whose  education  and 
morals  are  usually  none  of  the  best,  and  who  might  have  frequent 
opportunities  of  associating  with  ruffians  or  pilferers,  while  the 
injured  guest  could  seldom  or  never  obtain  legal  proof  of  such  com- 
binations, or  even  of  their  negligence,  if  no  actual  fraud  had  been 
committed  by  them."  In  this,  as  in  many  other  instances  of  legal 
presumption,  we  may  detect  the  application  of  the  maxim,  "  Multa 
in  jure  communi  contra  rationem  disputandi,  pro  communi  utilitate 
introducta  sunt "  (6). 

(0  Nagent  v.  Smith,  1  C.  P.  D.  423.  [z)  Stoty,  Bailm.  §§  472,  473,  5th  ecL; 

(u)  Stoiy,  Bailm.  §  489,  6th  ed.  Armistead  v.  WUde,  17  Q.  B.  261;  CaahiU 

(z)  Coggs  V.  Bernard,  2  L.  Raym.  909,  v.  Wright,  6  E.  &  B.  891.    As  to  effect  of 

918,  per  Holt,  C.  J.  26  &  27  Vict.  c.  41,  see  Spice  v.  Bacon, 

(y)  See  Carriers  Act,  11   Geo.  4  &  1  2  Q.  B.  D.  463—  C.  A. 
Will  4,  c  68;  Railway  and  Canal  Traffic  (a)  Joues  on  Bailments,  96,  96,  4th  ed. 

Act,  17  k  18  Vict.  c.  81.  (6)  Co.  Utt.  70  b. 

*  Read  «.  Amidon,  41  Vt.  16,  18 ;  Uird  v.  Eichold,  10  Ind.  212  ;  Kelsey  v.  Berry, 
42  III  469,  aoc.  The  law  generally  prevaUing  in  America,  however,  is  to  the  effect  that 
in  innholder  is  absolutely  liable  for  the  loss  of  goods  deposited  by  a  guest  in  his  house, 
provided  such  loss  do  not  arise  from  the  plaintiff's  negligence,  the.  act  of  God,  or  by 
means  of  the  pubUc  enemy.  Pinkerton  v.  Woodward,  83  Cal.  567;  Hulett  v.  Swift,  33 
X.  Y.  671;  Wilkins  v.  Earle,  44  N.  Y.  172;  Korcross  v.  Norcross,  63  Me.  163;  Sib- 
ley V.  Aldrich,  33  N.  H.  663.    See  also  Fuller  v.  Coats,  18  Oh.  St.  343,  360. 
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SECTION   III. 

PRESUMPTIONS  AND  PRESUBGrnVE  EVIDENCE  IN  CBIMINAL  LAW. 

§  431.  The  subject  of  presumptions  and  presumptiye  evidence  in 
criminal  law  requires  a  separate  consideration.  In  the  present  sec- 
tion we  accordingly  propose  to  treat,  —  • 

1.  Presumptions  in  criminal  law. 

2.  Presumptive  proof  in  criminal  cases. 

^3.  The  principal  forms  of  inculpatoiy  presumptive  evidence  in 
criminal  proceedings. 


SUBSECTION  I. 


PRESUMPTIONS  IN  CBIMINAL  LAW. 


Sacr. 
liegal  presamptions  in  crimiiud  jiiris- 

pruaence 432 

Cnmiual  intent  presumed  from  cer- 
tain acts 433 

transferred    from   one    act   to 

another 434 

Presumption  of  higher  degree  of  guilt    485 


Maxim,  "  Qui  semel  malufl|  aamper 
pnesnmitur  esse  malus  eodem  ge- 
nera"      4d« 

Statutory  presumptions  in  criminal 
Uw 437 

Presumptions  for  the  protection  of 
accused  persona 433 


§  432.  The  introduction  of  legal  presumptions  into  criminal  jurisr 
prudence  presents  a  question  of  some  difficulty.  Although  no  per- 
son ought  to  be  condemned  in  a  court  of  justice,  unless  the  tribunal 
really  and  actually  believes  in  his  guilt,  yet  even  here  the  principle 
of  legal  presumption  may,  with  due  discretion,  be  advantageously 
resorted  to  for  the  protection  alike  of  the  community  and  the 
accused.  And  accordingly  we  find,  that  not  only  are  the  general 
presumptions  of  law  recognized  in  criminal  jurisprudence,  but  that 
it  has  peculiar  presumptions  of  its  own.  The  universal  presumption 
of  acquaintance  with  the  penal  law  (c),  and  the  maxim, "  Ses  judicata 
pro  veritate  accipitur "  (d),  exist  there  in  full  force.    Ignoianoe  of 


(c)  Introd.  part  2,  f  46,  and  tupra,         (d)  Introd.   part  8,  {  44,  and  i 
sect.  2,  subsect.  1.  ch.  9. 
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any  law  which  has  been  duly  promulgated  cannot  be  pleaded  in  a 
criminal  court ;  and  a  person  who  has  once  been  tried  for  an  offence, 
under  circumstances  where  his  safety  was  in  jeopardy  by  the  pro- 
ceedings, cannot,  if  acquitted,  be  tried  again  for  that  ofiPence,  what* 
ever  new  arguments  to  prove  his  guilt  may  be  discovered,  or 
whatever  fresh  proofs  of  it  may  come  to  light 

§  433.  A  criminal  intent  is  often  presumed  from  acts  which,  mor- 
ally speaking,  are  susceptible  of  but  one  interpretation.  When,  for 
instance,  a  party  is  proved  to  have  laid  poison  for  another,  or  to  have 
deliberately  struck  at  him  with  a  deadly  weapon,  or  to  have  know- 
ingly discharged  loaded  fire-arms  at  him,  it  would  be  absurd  to  require 
the  prosecutor  to  show  that  he  intended  death  or  bodily  harm  to  that 
person.^  So,  where  a  baker  delivered  adulterated  bread  for  the  use  of 
a  public  asylum,  it  was  held  unnecessary  to  allege  that  he  intended  it 
to  be  eaten,  as  the  law  would  imply  that  from  the  delivery  («).  The 
setting  fire  to  a  building  is  evidence  of  an  intent  to  injure  the  owner, 
although  no  motive  for  the  act  be  shown  (J) ;  and  the  uttering  a 
forged  document  is  conclusive  of  an  intent  to  defraud  the  person 
who  would  naturally  be  affected  by  it,  —  an  inference  which  is  not 
removed  merely  by  that  party  swearing  that  he  believes  the  accused 
had  no  such  intention  {g).  So,  where  a  party  deliberately  publishes 
defamatory  matter,  malice  will  be  presumed  (A).  In  such  cases  res 
ipta  in  se  dolum  Tiabet  {%),  —  the  facts  speak  for  themselves.  Pre- 
sumptions of  this  kind  are  so  conformable  to  reason,  that  moral  con- 


(9)  R.  V.  Dixon,  8  Mao.  k  S.  11. 

(/)  R.  «.  Farringtou,  R.  &  R.  207. 

(0)  R.  9.  Sheppard,  R.  &  R.  169.  See 
also  R.  V.  Mazagora^  id.  291 ;  R.  v.  Nash, 
2  Den.  C.  C.  498.  By  24  k  25  Vict.  c. 
08,  t.  44,  it  ia  enacted,  that  « it  shall  be 
loffictent,  in  any  indictment  for  foi^ng, 
altering,  uttering,  offering,  disposing  of, 
or  potting  off  any  instrnroent  whatsoever, 
where  it  sbaU  be  necessary  to  allege  an  in- 
tent to  defrand,  to  allege  that  the  party 


accused  did  the  act  with  intent  to  defraud, 
without  alleging  an  intent  to  defraud  any 
particular  person  ;  and  on  the  trial  of  any 
such  offence,  it  shall  not  be  necessary  to 
prove  an  intent  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove 
that  the  party  accused  did  the  act  charged 
with  an  intent  to  defraud." 

(A)  Haire  v.  Wilson,  9  B.  &  C.  648. 

(t)  Bonnier,  Traits  des  Preuves,  §§  676, 
677. 


^  Conner  «.  State,  4  Yei^.  187;  Com.  «.  Drum,  68  Pa.  St.  9 ;  State  v.  Smith,  2 
Strob.  77;  Riggs  v.  SUte,  30  Miss.  685;  Murphy  v.  People,  87  111.  447;  SUte  v.  Ber- 
trand,  8  Oreg.,  61  aoc  But  see  U.  S.  v.  McClare,  17  Boat.  Law  Rep.  489  ;  Kingen 
V.  States  45  Ind.  518,  ecmira.  In  many  instances  however  to  say  that  intent  is  pre* 
fuvMd  is  simply  another  mode  of  saying  that  when  crime  is  proven  the  intent  with 
which  it  ia  committed  becomes  immaterial  with  regard  to  the  question  of  liability. 
Erea  in  cases  where  evidence  is  entirely  circumstantial,  motive  and  intent  are  not 
necessarily  to  be  directly  proved;  though  both,  doubtless,  are  strong  circumstances  for 
the  consideration  of  the  tribnnaL 
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victioQ  and  legal  intendment  are  here  in  perfect  harmony.  But  tke 
safety  of  society,  joined  to  the  difficulty  of  proving  psychologifial 
facts  (k),  renders  imperatively  necessary  a  presumption  which  ooay 
seem  severe ;  viz.  that  which  casts  on  the  accused  the  onus  of  justi- 
fying or  explaining  certain  acts  which  are  prima  facie  illegal  It  is 
partly  on  this  principle  that  sanity  is  presumed  in  preference  to 
innocence  {[),  even  in  the  case  of  suicide  (m).'  So,  a  party  who  b 
proved  to  have  killed  another  is  presumed  in  the  first  instanee  to 
have  done  it  maliciously,  or  at  least  unjustifiably ;  and  consequently 
all  circumstances  of  justification  or  extenuation  are  to  he  made  out 
by  the  accused,  unless  they  appear  from  the  evidence  adduced 
against  him  (n),^ 

§  434  A  criminal  intent  is  sometimes  transferred  by  law  from 
one  act  to  another,^  the  maxim  being,  **  In  criminalibus  suflicit  gene- 
ralis  malitia  intentionis  cum  facto  paris  gradus  "  (o).  A.,  maliciously 
dischaiging  a  gun  at  B.,  kills  C. ;  A  is  guilty  of  murder,  for  the 
malice  is  transferred  from  B.  to  C.  {p).  And  the  same  holds  where 
poison  laid  by  A  for  B.  is  accidentally  taken  by  C.  (q).    It  is  on 


{k)  '*  Comen  eniditioii  est  que  Tentent 
d*an  home  ne  seira  trie,  car  le  Diablo 
n*ad  conusance  de  I'entent  de  home." 
Per  Brian,  C.  J.,  P.  17  Edw.  IV.  2  A.  pL 
2.     See  however  that  case. 

(f)  2  £v.  Poth.  832 ;  Answer  of  the 
Jndges  to  the  House  of  Lords,  8  Scott, 
N.  K.  595,  601;  1  Gar.  &  K.  184,  186. 
See  supra,  sect.  1,  snbeect.  8,  §  882. 

{m)  The  laws  of  some  countries,  it  is 
believed,  have  established  it  as  a  prcs- 
sumptio  juris  e$  de  jure,  that  all  suicides 


are  insane.  In  the  United  Ststei  tbe 
decisions  are  unanimously  to  the  rfeet 
that  suicide  not  only  raises  no  presomp- 
tion  of  insanity,  but  that  one  t^dsg  hii 
own  life  is  presumed  to  do  so  in  hii  n^ 
mind.    Morgan's  Best,  p.  727. 

in)  Fost.  Cr.  Law,  255,  290. 

(o)  Bacon,  Max.  Law,  Beg.  16.  See 
also  8  Inst  51. 

{p)  1  East,  P.  a  280;  R. «.  Smitli,  1 
Dearal.  G.  G.  559. 

(a)  Plowd.  474;  1  East,  P.  a  230. 


s  The  "  presumption  of  innocence "  has  no  evidentiary  force,  being  fooiided  npoo 
no  presumption  of  fact.  It  is  in  most  instances  a  paraphrase  for  the  rules  regoktiag 
the  "  burden  of  proof"  in  criminal,  and  sometimes  in  civil  (Steph.  Dig.  Iaw  Et.  lit 
94)  cases.  Gonf.  §  296,  n.  1,  B.  VII.  (a),  supra.  On  the  other  hand,  the  presomptun 
of  sanity  has  the  evidentiary  force  of  the  presumption  of  fact  upon  which  it  a  fooodad. 
Gonf.  §  296,  n.  1,  B.  III.  (6),  (e),  supra.  In  all  collateral  cases,  thecefon^  where  tbe 
meaning  of  the  presumption  of  innocence  is  not  that  a  certain  quantum  of  erideoee  it 
required,  it  means  nothing.  Sanity  is,  in  such  cases,  said  to  be  presumed  in  pR^r- 
ence  to  it  Gsy  v.  Union,  Ac  Ins.  Go.,  9  Blatch.  142.  See  also  Gooper  o.  Masa  U 
Ins.  Go.,  102  Mass.  227;  Van  Zandt  v.  Ins.  Go.,  55  N.  Y.  169;  Eastbrook  p.  Uiuw 
Ins.  Ga,  54  Me.  224. 

*  See  §  296,  n.  1,  B.  IV.,  supra.  State  v.  Harris,  68  N.  G.  1;  Murphy  s.  Peop^t 
87  III.  447;  Stote  v.  Bertrand,  8  Oregon,  61,  aoc  But  see  Gom.  «.  Hawkins,  8  Gnj, 
468;  U.  S.  t^.  Armstrong,  2  Gnrtis,  G.  Gt  446. 

1  Whar.  Hom.  §§  42-48;  State  v.  Benton,  2  Dev.  k  Bat  196;  Angell  v.  State,  S4 
Tex.  542 ;  State  «.  Smith,  2  Strob.  77,  ace.    Bratton  v.  State,  10  Humph.  lOS,  <m^ 
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this  principle  that  a  party  who  accidentally  kills  himself  in  the 
attempt  to  murder  another,  is  deemed/^  de  se  (r).  - 

§  435.  In  some  cases  the  law  goes  farther,  and  attaches  to  acts 
criminal  in  themselves  a  degree  of  guilt  higher  than  that  to  which 
they  are  naturally  entitled.  It  was  on  this  principle  that  the  enter- 
ing into  measures  for  deposing  or  imprisoning  the  king  was  held  to 
be  an  overt  act  of  compassing  his  death  («).  So  if  a  man,  without 
justification,  assaults  another  with  the  intention  of  giving  him  only 
a  slight  beating,  and  death  ensues,  he  is  held  to  be  guilty  of  homi- 
cide {t).  And  if  several  persons  go  out  with  the  intention  of  com- 
mitting a  felony,  and  in  the  prosecution  of  the  general  design  one  of 
thera  commits  any  other  felony,  all  are  accountable  for  it  (u). 

§  436.  The  presumptions  in  the  two  preceding  articles  are  par- 
ticular cases  of  the  maxim,  "  Qui  semel  mains,  semper  prsesumitur 
esse  malus  eodem  getiere "  (x),  another  instance  of  which  has  been 
already  given  (y).  But  the  foregoing  applications  of  it,  especially 
the  second,  have  been  attacked  by  some  modem  writers  as  being 
repugnant  to  natural  justice  and  humanity  (z) ;  as  well  as  to  the 
passages  of  the  Boman  law,  "  In  maleficiia  voluntas  spectatur,  non 
exitus"  (a);  ''Fraudis  interpretatio  semper  in  jure  civili,  non  ex 
eventu  duntaxat,  sed  et  consilio  quoque  desideratur "  {b).  But  it 
may  well  be  doubted  whether  these  passages,  standing  as  they  do  in 
the  Digest  without  context,  mean  to  express  more  than  the  unques- 
tionable principle,  that  there  can  be  no  crime  where  there  is  no 
criminal  intention ;  or,  as  our  own  law  has  it,  "  Actus  non  facit  reum 
nisi  mens  sit  rea"  (c).  And,  so  far  from  being  at  variance  with 
natural  justice  or  humanity,  tlie  maxim  in  question  seems  to  be  a 
principle  of  general  jurisprudence,  and  is  founded  in  true  morality 
and  policy.  The  principle  is  recognized  in  the  laws  of  France  (d) 
and  Louisiana  (e),  and,  it  is  said,  of  China  also  (/) ;  and,  in  some 
cases  at  least,  by  the  Boman  law  (g) ;  while  the  maxim  in  terms  is 
found  in  the  canon  law  (A),  and  is  thus  ably  explained  by  one  of  the 

(r)  1  Hale,  P.  C.  418;  1  East,  P.  C.  (a)  Dig.  lib.  48,  tit.  8,  L  14. 

230.  (b)  Dig.  Ub.  60,  tit  17. 1.  79. 

(0  Fo8t.  Cr.  Law,  195,  196.  (c)  Bk.  1,  pt.  1,  §  96. 

(0  4  Blackst.  Comm.  200.  (d)  Bonnier,  Traits  dee  PreuYee,  1 674. 

(u)  1  Hale,  P.  C.  489.  (e)  Crim.  Code  of  Loniniana,  §  41. 

(x)  Cro.  Car.  817.  {/)  Benth.  Jad.  Ev.  bk.  5.  ch.  4. 

(y)  Supra,  sect  2,  mibeect  8,  |  418.  {g)  See  Dig.  lib.  47,  tit.  10, 1.  18,  §  8. 

{z)  Benth.  Jnd.  Ev.  bk.  5,  ch.  4;  Phil-  (h)  Sext.  DecretoL  lib.  6,  tit  12,  De 
limore,  Principles  and  Maxima  of  Joris-    Be|^  Jar.,  Reg.  8. 
prudence^  43. 
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commentatoTS  upon  it:  '** Semel  malus,  semper  prsesumitur  maloa.' 
Begala  videtur  contraria  charitati,  quae  non  cogitet  malum ;  sed  non 
est.  Kou  enim  charitatis  est  malum  non  cogitare  in  omni  casu,  sed 
tantum,  cum  nullum  subest  fundamentum,  quale  subest  in  casu 
regulae;  prseterea  non  prsesumitur  hie  malus  in  omni  mali  geuere, 
sed  in  eo  tantum,  in  quo  malus  inventus  est^  idque  solum,  ut  impe- 
diatuT  ne  simile  malum  perpetret ;  unde  haec  prsesumptio  non  obest, 
sed  potius  prodest  ei  in  quem  cadit :  uno  verbo  prsesumptio  de  qua 
regula,  non  est  maligna,  sed  cauta,  utpote  non  nata  ex  prava  nude 
judicandi  consuetudine,  aliove  vitio,  sed  ex  justo  metu  "  {%),  No 
considerations  of  policy  can  justify  the  condemnation  of  a  man  who 
is  either  innocent,  or  of  whose  guilt  any  reasonable  doubt  exists; 
but  it  is  very  different  where  there  is  a  proved  basis  of  guilty  inten- 
tion to  work  on.  There  a  man  is  rightly  held  accountable  for  the 
natural  consequences  of  his  misconduct^  though  he  may  not  have 
intended  them ;  and  perilous  indeed  would  it  be  to  the  community 
were  this  otherwise.  The  enormity  of  an  offence  is  made  up,  not 
only  of  the  actual  amount  of  mischief  done  by  the  criminal,  but  of 
the  tendency  of  his  conduct  to  encourage  others  to  break  the  law ; 
and  in  measuring  this  latter,  regard  must  be  had  to  the  notorious 
difGlculty  of  proving  psychological  CEUsts.  Look  at  the  cases  already 
put  (A;).  A  man,  without  justification,  assaults  another  with  the 
intention  of  giving  him  only  a  slight  beating ;  death  ensues ;  ought 
a  judicial  tribunal  to  permit  him  to  contend  that  he  was  not  respon^ 
sible  for  homicide  ?  So,  if  several  persons  go  out  with  the  intention 
of  committing  a  felony,  surely  the  law  is  perfectly  justified  in  hold* 
ing  each  responsible  for  all  acts  done  by  his  companions  in  further* 
ance  of  the  general  design.  For  not  only  was  the  person  who  did 
the  act  encouraged  in,  if  not  instigated  to  his  guilt,  by  the  presence 
of  the  rest ;  but  when  several  persons  are  involved  in  such  a  trans- 
action, it  is  often  extremely  difficult  to  apportion  to  each  his  precise 
share  of  guilty  intention ;  and,  if  the  onus  of  doing  this  with  accu- 
racy  were  cast  upon  the  law,  the  most  wicked  and  cunning  criminals 
would  frequently  escape  their  just  punishment 

§  437.  Many  artificial  presumptions  have,  from  time  to  time,  been 
introduced  by  statute  into  our  criminal  code.  An  instance  is  pre- 
sented in  the  well-known  statute  21  Jac  1,  a  27  (/),  by  which  it  was 
enacted  that  any  woman  delivered  of  a  bastard  child,  who  should 

(t)  Gibert,  Corp.    Jnr.    Cta.  Prolog.         Qe)  §  485. 
Pan  Post  tit  7,  cap.  2,  f  2,  N.  20.  {I)  See  Introd.  pt  2,  {  4S. 
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endeavor  to  conceal  its  birth,  ahoold  be  deemed  to  have  murdered  it, 
unless  she  proved  it  to  have  been  bom  dead  (m).  So  the  24  &  25 
Vict  c.  98,  s.  13,  lenders  it  felony  for  any  person  to  purchase,  receive, 
or  have  in  his  custody  or  possession,  without  lawful  excuse,  —  the 
proof  whereof  shall  lie  on  the  party  accused,  —  any  forged  bank-note, 
or  other  forged  document  of  the  nature  therein  specified,  knowing 
the  same  to  be  forged.  So,  by  the  33  &  34  Vict  c.  58,  s.  5,  it  is 
felony  for  any  person,  without  lawful  authority  or  excuse,  —  the 
proof  whereof  shall  lie  on  the  party  accused,  —  to  engrave  or  make 
any  stock  certificate,  or  coupon,  or  to  do  certain  other  acts  therein 
specified.  And  by  "  The  Foreign  Enlistment  Act,"  1870  (n),  any 
ship,  built  by  order  or  on  behalf  of  any  foreign  state  when  at  war 
with  a  friendly  state,  or  delivered  to,  or  to  the  order  of,  such  foreign 
state,  or  of  any  person  who,  to  the  knowledge  of  the  person  build- 
ing, is  an  agent  of  such  foreign  state,  or  which  is  paid  for  by  such 
foreign  state  or  such  agent,  and  is  employed  in  the  military  or  naval 
service  of  such  foreign  state,  shall,  until  the  contrary  is  proved,  be 
deemed  to  have  been  built  with  a  view  to  being  so  employed ;  and 
the  onus  of  proving  that  he  did  not  know  that  the  ship  was  in- 
tended to  be  so  employed,  is  cast  on  the  builder. 

§  438.  Some  presumptions  of  the  criminal  law  are  for  the  pro- 
tection of  accused  persona  Thus,  an  infant  under  seven  years  of 
age  is  conclusively  presumed  incapable  of  committing  felony  (p) ; 
between  the  ages  of  seven  and  fourteen  the  presumption  exists,  but 
may  be  rebutted  by  evidence  (p)  :*  and  a  boy  under  fourteen  is 
conclusively  presumed  incapable  of  committing  a  rape  as  principal 
in  the  first  d^ree  (;). 

(m)  This  reproach  to  onr  legifllation         (p)  ^  Blackit   Comm.  28 ;    1  Hale^ 

was  rerooyed  by  48  Oeo.  8,  c  58,  8.  8.  P.  C.  26,  27. 

(»)  88  &  84  Vict  c  90,  8.  0.  (g)  4  Blacktt  Comm.  212  ;  1  Hale, 

(o)  4  Blackst  Comm.  28;  1  Hale,  P.  C.  P.  C.  630.  . 
27,28. 

1  State  «.  Goin,  9  Humph.  175,  aoo. 
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§  439.  The  rules  regulating  the  admissibility  of  evidence  are,  in 
general,  the  same  in  civil  as  in  criminal  proceedings  (r) ;  and 
although  presumptive  evidence  is  receivable  to  prove  almost  any 
fact  (a),  the  necessity  for  resorting  to  it  is  more  frequent  in  the 
latter  than  in  the  former.  The  most  heinous  offences  are  usually 
committed  in  secret,  —  visible  proofs  of  works  of  darkness  must  not 
be  expected ;  and  accoi*dingly  direct  testimony  against  criminals 
is  rarely  attainable,  except  in  those  cases  where  one  of  several 
delinquents  denounces  his  companions  at  the  bar  of  justice  We 
do  not  mean  that,  for  want  of  legitimate  evidence,  the  law  condemns 
and  punishes  on  that  which  is  inferior  or  less  conclusive, — quite  the 
reverse.  A  chain  of  presumptive  evidence  often  afiTords  proof  quite 
as  convincing  as  the  testimony  of  eyewitnesses  {t) ;  and  as  in 
criminal  trials  the  interests  at  stake  are  greater,  and  the  con- 
sequences of  error  infinitely  more  serious,  a  higher  degree  of  assur- 
ance is  required  for  condemnatory  decision  than  in  civil  proceedings, 
where  the  mere  preponderance  of  probability  is  sufficient  ground 
for  adjudication  {u). 


(r)  See  bk.  1,  pt  1,  §  94. 
(«)  Chap.  1,  §  294. 


(0  Id.  H  295,  297. 
{u)  Bk.  1,  pt.  1,  §  95. 
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§  440.  While  all  attempts  to  reduce  the  credihility  of  evidence 
to  fixed  degrees  must  ever  be  deprecated  as  absurd  and  mischievous, 
the  experience  of  past  ages  would  indeed  be  thrown  away,  if  it  did 
not  point  out  the  principal  quicksands  and  dangers  to  be  avoided, 
when  dealing  with  the  serious  question  of  the  guilt  or  innocence  of 
persons  charged  with  crime.  Numerous  rules  have  from  time  to 
time  been  suggested  for  the  guidance  of  tribunals  in  this  respect, 
among  which  the  following  are  the  soundest  in  principle,  and  most 
generally  recognized  in  practice  :  — 

1.  The  onus  of  proving  everything  essential  to  the  establishment 
of  the  charge  against  the  accused,  lies  on  the  prosecutor  (x). 

2.  The  evidence  must  be  such  as  to  exclude,  to  a  moral  certainty, 
every  reasonable  doubt  of  the  guilt  of  the  accused  (y). 

3.  In  matters  of  doubt  it  is  safer  to  acquit  than  to  condemn ;  for 
it  is  better  that  several  guilty  persons  should  escape,  than  that  one 
innocent  person  should  suffer  (z), 

§  441.  The  above  hold  universally ;  but  there  are  two  others 
peculiarly  applicable  when  the  proof  is  presumptive 

I.  There  must  be  clear  and  unequivocal  proof  of  the  corpus  de^ 
lieti  (a)}  Every  criminal  charge  involves  two  things :  first,  that  an 
offence  has  been  committed ;  and,  secondly,  that  the  accused  is  the 
author,  or  one  of  the  authors,  of  it  "  I  take  the  rule  to  be  this," 
says  Lord  Stowell  in  his  judgment  in  Evans  v,  Evans  (6),  —  "  If  you 
have  a  criminal  fact  ascertained,  you  may  then  take  presumptive 
proof  to  show  who  did  it ;  to  fix  the  criminal,  having  then  an  actual 
carpus  ddidi  .  .  .  .  ;  but  to  take  presumptions  in  order  to  swell  an 
equivocal  fact,  a  fact  that  is  absolutely  ambiguous  in  its  own  nature, 
into  a  criminal  fact,  is  a  mode  of  proceeding  of  a  very  different 
nature,  and  would,  I  take  it,  be  an  entire  misapplication  of  the 
doctrine  of  presumptions."    Sir  Matthew  Hale,  also,  in  his  Pleas  of 

(x)  Supra,  sect.  2,  gubsect.  8,  $  346.  105;   Burnett's  Ciim.  Law  of  Scotland, 

{y)  6k.  1,  pt.  1,  §  95.  529;  D'Agueaseau  ((Euvres),  torn.  4,  pp. 

{z)  Introd.  pt.  2,  $  49,  and  bk.  1,  pt.  422,    428,  456.      "Diligenter  cavendum 

I,  (  95.  judici,  ne    supplicium    pnecipitet,   ante- 

(a)  &  V.  BuTdett,  4  B.  &  A.  95,  128,  quam  de  crimine  constiterit."   Mattb.  de 

and  162;  Wills,  Giro.  Evid.  156,  8d  ed.;  Grim,  ad  Dig.  lib.  48,  tit.  16,  c  1,  N.  2. 
Evans  v,  Eyana,  1  Hagg.  Gonsist  Rep.  85,         (b)  1  Hagg.  Gons.  Rep.  85,  105. 

1  State  V.  DsTidaon,  30  Vt.  877;  Smitb  v.  Gom.,  21  Gratt.  809;  SUte  v,  Keeler,  28 
Iowa,  551,  ace.  Bat  tbe  corjnu  delicti  may  be  establisbed  by  circumstantial  eyidence. 
People  V.  RaUoff,  8  Parker,  G.  R.  401 ;  Stocking  v.  State,  7  Ind.  826 ;  U.  S.  v.  Wil- 
liama,  1  diff,  G.  Ct.  5.    See  also  Stote  v.  Lamb,  28  Mo.  218. 
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the  Crown  (c),  laid  down  the  two  following  rules,  which  have  met 
with  deserved  approbation.  "  I  would  never  convict  any  person  for 
stealing  the  goods  cujusdam  ignot%  merely  because  he  would  not 
give  an  account  how  he  came  by  them,  unless  there  were  due  proof 
made  that  a  felony  was  committed  of  these  goods.  I  would  never 
convict  any  person  of  murder  or  manslaughter  unless  the  fact  were 
proved  to  be  done,  or  at  least  the  body  found  dead  "  (e2).  And  in 
Starkie  on  Evidence  (e)  it  is  stated  to  be  "  an  established  rule,  upon 
charges  of  homicide,  that  the  accused  shall  not  be  convicted  unless 
the  death  be  first  distinctly  proved,  either  by  direct  evidence  of  the 
fact,  or  by  inspection  of  the  body."  Such  is  the  language  of  these 
eminent  authorities.^  But  the  general  principles  they  lay  down  mast 
be  taken  with  considerable  limitation ;  and,  in  order  to  treat  the 
subject  with  accuracy,  it  is  to  be  remarked  that  in  some  offences 
the  evidence  establishing  the  existence  of  the  crime  also  indicates 
the  criminal,  while  in  others  the  traces  or  effects  of  the  crime  are 
visible,  leaving  its  author  undetermined,  —  the  former  being  denom- 
inated by  foreign  jurists  ''  delicta  facti  transeuntis,"  and  the  latter 
"delicta  facti  permanentis "  (/).  Under  the  former,  i  e.  ddida 
facii  tranaeufUis,  are  ranged  those  offences  the  essence  of  which  con- 
sists in  intention,  such  as  various  forms  of  treason,  oonspiiacr, 
criminal  language,  &c.;  all  which,  being  of  an  exclusively  psydio- 
logical  nature,  must  necessarily  be  established  by  presumptive  eri- 
dence  (g),  unless  the  guilty  party  chooses  to  make  a  plenair 
confession  (h).  To  these  must  be  added  the  crime  of  adulterj* 
respecting  which  Lord  Stowell  himself,  in  other  places,  lays  down  as 
a  fundamental  rule,  that  it  is  not  necessary  to  prove  the  fact  by 
direct  evidence  (i) ;  but  that  it  is  enough  to  prove  such  proximate 


(c)  2  Hale,  P.  G.  290. 

(d)  The  coincidence  between  this  and 
the  foUowing  is  oheeirable  :  "  De  corpore 

interfecti   necesse   est,   nt   constet 

Si  quis  fassos  se  fureod,  confessio  hec  non 
obest,  nisi  constet  etiam  in  specie  de  rebos 
furto  sabtractis."  Mattheos  de  Prob. 
cap.  1,  N.  4. 

{e)  1  Stark.  £y.  575,  8d  ed. :  Id.  862, 
4th  ed. 

(/)  Bonnier,  Traits  des  Prenres,  §  66; 
Case  of  Capt.  Qreen  and  his  Grew,  14  How. 
St  Tr.  1280. 


ig)  8  Benth.  Jad.  Ev.  5;  R.  «.  RB^ 
dett,  4  B.  &  A.  95,  122 ;  Bonnier,  TniU 
des  PreuTes,  f  56;  see  Introd.  pt  1,  S 12. 

{h)  Injrci,  ch.  7. 

(t)  Loveden  v.  Loreden,  2  Hagg.  Coes. 
Rep.  1;  Williams  v.  Winiams.  1  id.  499. 
See  to  the  same  effect,  AyL  Psrog.  Jv- 
Canon.  Angl.  45 ;  Maswd.  de  TvAk 
Qoast  10,  K.  16;  and  ConcL  57-^5; 
Sanchez  de  Matrimomo^  lib.  10,  Di^t. 
12,  N.  40. 


*  Tyner  v.  State,  5  Homph.  888,  aee. 
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circamstances  as,  by  fonner  decisions,  or  their  own  nature  and  ten- 
dency, satisfy  the  legal  conviction  of  the  coart  that  the  criminal  act 
has  been  committed  (k).  By  the  canon  law  of  this  country,  how- 
ever, this  crime  could  not  be  proved  by  the  unsupported  confession, 
however  plenary,  of  the  wife  (/).  But  the  Divorce  Court,  not  being 
a  court  of  ecclesiastical  jurisdiction,  nor  bound  by  rules  of  merely 
ecclesiastical  authority,  may  in  such  a  case  act  on  the  admissions 
of  the  wife,  although  they  are  not  supported  by  any  other  evi- 
dence (lit). 

§  442.  In  the  other  sort  of  cases,  —  delida  facti  permaneTUis, 
or,  as  they  have  been  sometimes  termed,  cUlicta  cum  effectu  pernio^ 
nente(7i\  —  the  proof  of  the  crime  is  separable  from  that  of  the 
criminal  Thus  the  finding  a  dead  body,  or  a  house  in  ashes,  may 
indicate  a  crime,  but  does  not  necessarily  afford  any  clue  to  the 
perpetrator.  And  here,  again,  a  distinction  must  be  drawn  relative 
to  the  effect  of  presumptive  evidence.  The  corjnis  delicti,  in  cases 
such  as  we  are  now  considering,  is  made  up  of  two  things:  first, 
certain  facts  forming  its  basis;  and  secondly,  the  existence  of 
criminal  agency  as  the  cause  of  them  (o).  It  is  with  respect  to 
the  former  of  these  that  the  general  principles  of  Lord  Stowell  and 
Sir  Matthew  Hale  especially  apply,  the  established  rule  being,  that 
the  &cts  which  form  the  basis  of  the  corpua  delicti  ought  to  be 
proved,  either  by  direct  testimony  or  by  presumptive  evidence  of 
the  moet  cogent  and  irresistible  kind,  or  by  a  clear  and  unsuspected 
confession  of  the  party  (p).  This  is  particularly  necessary  in  cases 
of  murder,  where  the  maxim  laid  down  by  Sir  Matthew  Hale  seems 
to  have  been  generally  followed,  namely,  that  the  fact  of  death  should 
be  shown,  either  by  witnesses  who  were  present  when  the  murderous 
act  was  done,  or  by  proof  of  the  dead  body,  or  some  portion  of  the 
dead  body,  having  been  found  {q) ;  and  where  the  body  is  in  a  state 


(k)  WOIiams  v.  WillUnui,  1  Hagg. 
Comi.  Bep.  299,  300. 

(0  See  the  judgment  of  Lord  Stowell 
is  Mortiiner  v,  Mortimer,  2  Hagg.  Cons. 
Bep.  SIO,  816;  and  infra,  ch.  7,  sect  8, 
aabsect  8. 

(m)  Bobiiuoii  v.  Robinson,  29  L.  J., 
P.  k  M.  179;  Williams  v.  Williams,  L. 
Bep.,  IT.kD.  29. 

(n)  14  How.  St.  Tr.  1280. 

(o)  "Constare  (crimen)  non  dicitor, 
simiil  atqne  de  facto  constiterit:  etiam  de 
dole  etcaosa  Mi  tiqnere  debet"   Matth. 


de  Grimin.  ad  Dig.  lib.  48,  tit  16,  e.  1, 
N.  2.  See  also  Bonnier,  Traits  des  Preuves, 
$56. 

(p)  See  infra,  ch.  7. 

{q)  The  practice  of  simulating  death 
to  attain  particular  objects  is  common  in 
the  East.  See  Family  Library:  Sketches 
of  Imposture,  Deception  and  Credulity, 
eh.  9,  p.  189.  <<When  some  oticers  in 
India  were  breakfasting  in  the  com- 
mander's tent,  the  body  of  a  natire,  said 
to  haye  been  murdered  by  the  sepoys,  was 
brought  in  and  laid  down*     The  crime 


420  ADMISSIBILITT  AND  JEFFEGT  O?  EVIDEKCK  [BOOK  DL 

of  decomposition,  or  is  reduced  to  a  skeleton,  or  is,  for  any  otbei 
reason,  in  such  a  state  as  to  render  identification  by  iDspection 
impossible,  it  should  be  identified  by  dress  or  ciicunist»ioes(r).— 
'*  liquere  debet  hominem  esse  interemptnm  *"  (5). 

§  443.  This  rule  rests  on  principles  which  have  their  foondation 
in  the  deepest  equity  and  soundest  policy.  In  the  first  place,  when 
the  crime  is  separable  fiom  the  person  of  the  criminal,  many  aooroea 
of  error  are  introduced  which  do  not  exist  in  the  opposite  case. 
1.  A  given  events  the  origin  of  which  is  unascertained,  may  be  the 
result  of  almost  innumerable  causes,  having  their  source  eitha  in 
accident  or  the  agency  of  other  persons.  2.  The  danger  of  nshl; 
inferring  the  guilt  of  a  suspected  person  from  inconclusive  dicuni- 
stances,  may  be  aggravated  by  his  own  imprudence,  or  even  by  his 
criminal  agency  in  other  matters.  3.  In  witnesses  and  tribanab, 
the  love  of  the  marvellous  and  the  desire  to  detect  great  crimes 
oommitt^  in  secret  4  The  facility  afforded  by  the  preceding 
causes,  to  false  accusations  against  persons  who  are  disUked.  In 
the  second  place,  the  conviction  of  a  man  for  an  imaginary  offence 
is  a  scandal  to  the  administration  of  justice,  and  is  also  an  injunr  to 
society,  infinitely  greater  than  an  erroneous  conviction  for  an  offence 
really  committed  (t). 

§  444  The  sound  policy  of  this  rule  is  fearfully  established  by 
some  old  cases.  A  very  celebrated  one,  related  by  Sir  Edward  Coke, 
has  been  already  given  under  the  head  of  presumptions  made  in 
disfavor  of  the  spoliator  (u).  Sir  Matthew  Hale  also  mentions  an 
instance,  where  a  man  was  missing  for  a  considerable  time,  and 
there  was  strong  ground  for  presuming  that  another  had  murdered 
him,  and  consumed  the  body  to  ashes  in  an  oven.  The  supposed 
murderer  was  convicted  and  executed ;  after  which  the  other  man 

could  not  be  brought  home  to  any  one  of  When  a  skeleton  is  found,  it  freqaentlj 

them,  yet  there  was  the  body.   A  suspicion,  becomes  of  the  utmost  importance  to  detrr* 

however,  crossed  the  adjutant's  mind,  and,  mine  whether  it  is  that  of  a  male  or  ksal*, 

having  the  kettle  in  his  hand,  a  thought  of  a  young  or  old  person.    Fur  foil  iafor* 

struck  him  that  he  would  pour  a  little  boil-  mation  on  this  subject  the  reader  is  n- 

ing  water  on  the  body.    He  did  so;  on  ferred  to  Beck's  Med.  Jur.  p.  599  tf  «7- 

whichthemurdered  remains  started  up  and  7th  ed.,  where  several  cases  illiistiitm! 

scampered  off."    No  authority  is  cited.  of  the  necessity  of  attending  to  it  tr« 

(r)  In  R.  v.  Clewes,  4  C.  Ic  P.  221,  the  given, 
skeleton  of  a  man  was,  after  a  lapse  of         {s)  D'Agnesseau  (GEnvres),  torn,  i  ^ 

twenty-three  years,  identified  by  his  widow,  456. 

from  some  peculiarity  about  the  teeth.     A         (0  See  Introd.  pt  2,  §  49,  and  Bote  (f) 

carpenter's  rule  and  a  pair  of  shoes  found  there, 
with   his   remains  were  also  identified.         (11)  Suyra,  sect  a  sabaeet  8,  §  41& 
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returned  firom  sea»  where  he  had  been  sent  against  his  will  by  the 
accused,  who,  though  innocent  of  murder,  was  not  entirely  blame- 
less (x).  There  is  also  the  case  of  a  man  named  John  Miles,  who 
was  executed  for  the  murder  of  his  friend,  William  Ridley,  with 
whom  he  had  been  last  seen  drinkiBg,  and  whose  body  was  not 
found  until  after  the  execution  of  Miles.  The  deceased  had,  while 
in  a  state  of  intoxication,  fallen  into  a  deep  privy,  where  no  one 
thought  of  looking  for  him  (i/)}  This  rule  is  said  to  have  been 
carried  so  far,  that  where  the  mother  and  reputed  father  of  a  bastard 
child  were  observed  to  strip  and  throw  it  into  the  dock  of  a  seaport 
town,  after  which  the  body  of  the  infant  was  never  seen,  Gould,  J., 
who  tried  the  father  and  mother  for  the  murder,  advised  an  acquittal, 
on  the  ground  that,  as  the  tide  of  the  sea  flowed  and  reflowed  into 
and  out  of  the  dock,  it  might  possibly  have  carried  out  the  living 
infant  (z). 

§  445.  Where,  however,  the  fact  of  the  murder  is  proved  by  eye- 
witnesses, the  inspection  of  the  dead  body  may  be  dispensed  with ; 
as  is  well  illustrated  by  the  case  of  R  v,  Hindmarsh  (a).  There  the 
prisoner,  a  seaman,  was  charged  with  the  murder  of  his  captain. 
The  first  count  of  the  indictment  alleged  the  murder  to  have  been 
committed  by  blows  with  a  large  piece  of  wood,  and  the  second  by 
throwing  the  deceased  into  the  sea  It  appeared  in  evidence  that, 
while  the  ship  was  lying  off  the  coast  of  Africa,  with  other  vessels 
near,  the  prisoner  was  seen  one  night  to  take  the  captain  up  and 
throw  him  into  the  sea,  after  which  he  was  never  heard  of;  while, 
near  the  place  on  the  deck  where  the  captain  was  seen,  was  found 
a  billet  of  wood,  and  the  deck  and  part  of  the  prisoner's  dress  were 
stained  with  blood.  On  this  it  was  objected  by  the  prisoner's  coun- 
sel, that  the  corpus  delicti  was  not  proved,  as  the  captain  might  have 
been  taken  up  by  some  of  the  neighboring  vessels ;  citing  Sir  Mat- 
thew Hale  and  the  case  before  Gould,  J.  The  court,  consisting  of 
the  judge  of  the  Admiralty,  Ashhurst,  J.,  Hotham,  B.,  and  several 
doctors  of  the  civil  law,  admitted  the  general  rule  of  law ;  but  Ash- 
hurst, J.,  who  tried  the  case,  left  it  to  the  jury  upon  the  evidence,  to 
say  whether  the  deceased  was  not  killed  before  his  body  was  cast 

{z)  2  Hale,  P.  C.  290.  (2)  Per    Garrow,   arguendo,   in  R   v. 

(y)  Theory  of  Presumptive  Proof,  Ap-    Hindmarsh,  2  Leach,  C.  L.  669,  671. 
pend.  case  6.    See  also  the  case  of  Antoine         (a)  2  Leach,  C.  L.  669. 
Pin,  6  Causes  C^l^hres,  449,  Ed.  Richer, 
Amst  1778. 

1  See  7  West  L.  J.  26. 
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into  the  sea;  and  the  jury  having  found  in  the  affinnative,  the 
prisoner  was  convicted,  which  conviction  was  afterwards  held  good 
by  all  the  judges. 

§  446.  Whether  it  is  competent,  even  in  extreme  cases,  to  prove 
the  basis  of  the  corpus  delicti  by  presumptive  evidence,  has  been 
questioned.  But  it  seems  a  startling  thing  to  proclaim  to  every 
murderer,  that,  in  order  to  secure  impunity  to  himself,  he  has 
nothing  to  do  but  consume  or  decompose  the  body  by  fire,  or  lime, 
or  to  sink  it  in  an  unfathomable  part  of  the  sea  (5).  Unsuccessful 
attempts  of  this  kind  are  known  to  have  been  made  (c),  and  success- 
ful ones  may  have  remained  undiscovered. 

§  447.  The  basis  of  a  corpus  delicti  once  established,  presumpt^ive 
evidence  is  receivable  to  complete  the  proof  of  it ;  as,  for  instance, 
to  fix  the  place  of  the  commission  of  the  offence  (cQ,  —  the  locus 
delicti  (e) ;  —  and  even  to  show  the  presence  of  crime,  by  negativing 
the  hypotheses,  that  the  facts  proved  were  the  result  of  natural  causes, 
or  irresponsible  agency.  For  this  purpose  all  the  circumstances  of 
the  case,  and  every  part  of  the  conduct  of  the  accused,  may  be  taken 
into  consideration  (/).  On  finding  a  dead  body,  for  instance,  it 
should  be  considered  whether  death  may  not  have  been  caused  by 
lightning,  cold,  noxious  exhalations,  &c,  or  have  been  the  result  of 

(b)  3  Benth.  Jud.  Er.  284;  Bonnier,  cnmstances,  boweyer,  alanned  the  neigh- 
Trait^  dee  Pienyes,  §  56.  We  believe  bors,  and  a  portion  of  the  body  remaining 
that  Rolfe,  B.  once  directed  a  grand  Jury,  unconsumed,  the  prisoner  was  conricted 
that  the  rale  excluding  presuroptiye  evi-  and  execated.  A  similar  attempt  was 
dence  of  the  basis  of  the  earjnu  delicti  made  by  the  accused  in  The  Common- 
is  not  universal.  On  this  subject  Chan-  wealth  v.  Webster,  Burr.  Circ  Evid.  682. 
ccUor  D*Aguesseau  expresses  himself  as  (d)  R.  v.  Burdctt,  4  B.  ft  A.  95. 
follows:  "A  Dieu  ne  plaise  que  le  (e)  Dicks.  Er.  in  ScoU.  48. 
public  puis  jamais  nous  reprocher  que  nous  (/)  So  laid  down  by  BuUer,  J.,  in  the 
donnons  aux  criminels  une  esp^rance  celebrated  case  of  Captain  John  Donellan, 
d'impunit^,  en  reconnaissant  qu'il  est  im-  who  was  convicted  and  executed  for  the 
possible  de  les  condamner,  lorsque  leur  murder  by  poiaoA  of  his  brother-in-law, 
craelle  Industrie  aura  ^t^  assez  heureuse  Sir  Theodosius  Bou^ton  (Warwick  Sp. 
pour  d^rober  aux  yeux  de  la  Justice,  les  Ass.  1781,  Report  by  Gurney);  by  Paike, 
mis^mblcs  restes  de  celui  quHls  ont  im-  B..  in  R.  •.  TaweU,  who  was  convicted  of 
moW  k  leur  vengeance."  D'Aguesseau,  ler  murder  by  poison  at  the  Aylesboiy  Spring 
Plaidoyer  dans  la  cause  du  Sieur  de  la  Asazes  of  1845  (WiUs,  Circ  Ev.  188,  Sd 
PivadiJjre,  Ac.  ed.);  by  Abbott,  J.,   in  R.   •.  Donnall, 

(e)  In  R.  «.  Cook,  Leicester  Sum.  Ass.  Lannceston  Sp.  Ass.   1817  (Id.  187);  by 

1884,  Wills,  Circ.  Ev.  165,  8d  ed.,  the  Wilde,  C.  J.,  in  R.  ••  Hatfield,  Surr.  Sp. 

prisoner  was  tried  for  the  murder  of  a  Ass.  1847,  MS.;  by  Lord  Campbell,  in  E. 

creditor  who  had  called  to  obtain  payment  v.  Palmer,  Cent.  Cr.  Ct  May,  1856;  and  by 

of  a  debt,  and  whose  body  he  had  cut  into  Pollock,  C.  B.,  in  R.  v.  Smethnnt,  Cent  Cr. 

pieces  and  attempted  to  dispose  of   by  Ct.  August,  1859.     See  also  R.  r.  EldrMg^ 

burning.    The  effluvium  and  other  cir-  R.  ft  R.  440,  and  R.  v.  White,  Id.  508. 
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suicide.  On  this  latter  subject  the  following  excellent  directions, 
given  by  Dr.  Beck  to  the  members  of  his  own  profession,  may  not 
inaptly  be  inserted  here  (g):  "  Besides  noticing  the  surface  of  the 
body,  and  ascertaining  whether  ecchymosis  or  suggiUation  be  present, 
we  should  pay  great  attention  to  the  following  circumstances:  the 
situation  in  which  the  wounded  body  is  found,  the  position  of  ita 
members,  and  the  state  of  its  dress,  the  expression  of  countenance, 
the  marks  of  violence,  if  any  be  present  on  the  body,  the  redness  or 
suffusion  of  the  face.  The  last  is  important,  as  it  may  indicate  vio- 
lence in  order  to  stop  the  cries  of  the  individual  The  quantity  of 
blood  on  the  ground,  or  on  the  clothes,  should  be  noticed,  and,  in 
particular,  the  probable  weapon  used,  the  nature  of  the  wound,  and 
its  depth  and  direction.  In  a  case  of  supposed  suicide,  by  means 
of  a  knife  or  pistol,  the  course  of  the  wound  should  be  examined, 
whether  it  be  upwards  or  downwards,  and  the  length  of  the  arm 
should  be  compared  with  the  direction  of  the  injury.  Ascertain 
whether  the  right  or  left  arm  has  been  used ;  and,  as  the  former  is 
most  commonly  employed,  the  direction  should  correspond  with  it, 
and  be  from  right  to  left"  It  is  of  the  utmost  importance  to  exam- 
ine minutely  for  the  traces  of  another  person  at  the  scene  of  death ; 
for  it  is  by  no  means  an  uncommon  practice  with  murderers  so  to 
dispose  of  the  bodies  of  their  victims  as  to  lead  to  the  supposition 
of  suicide  or  death  from  natural  causes  (h) ;  while,  on  the  other  hand, 
persons  about  to  commit  suicide,  but  anxious  to  preserve  their  repu- 
tation after  death,  or  their  property  from  forfeiture,  or  both,  have 
not  unfrequently  endeavored,  by  special  preparations,  to  avert  sus- 
picion of  the  mode  by  which  they  came  by  their  end  (i).  And 
instances  have  occurred  where,  after  death  from  natural  causes, 
injuries  have  been  done  to  a  corpse  with  a  view  of  raising  a  suspi- 
cion of  murder  against  an  innocent  person  (k).  The  following  case 
strongly  illustrates  the  difficulties  which  sometimes  attend  investi- 
gations of  this  natura  A  man,  on  detecting  his  wife  in  the  act  of 
adttlteiy,  fell  into  a  state  of  distraction,  and,  having  dashed  his  head 
several  times  against  a  wall,  struck  himself  violently  and  repeatedly 
on  the  forehead  with  a  cleaver,  until  he  fell  dead  from  a  great  num- 
ber of  wounds.  All  this  was  done  in  the  presence  of  several  wit- 
» 

Ig)  Beck's  Med.  Jariep.  588,  7th  ed.,         (i)  Id.  868,  4tli  ed. 
where  several  very  instractiYe  cases  are         {k)  See  one  of  these,  bk.  2,  pt  2; 

collected.  f  206. 

(A)  Stark.  £▼.  857,  4th  ed. 
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nesses ;  but  suppose  it  had  been  otherwise,  and  that  the  dead  body 
had  been  found  with  these  marks  of  violence  upon  it^  murder  would 
have  been  at  least  suspected  (/).  And  even  where  there  is  the  clear- 
est proof  of  the  infliction  of  wounds,  death  may  have  been  caused 
by  previous  disease,  or  by  violence  from  some  other  source.  Cases 
illustrative  of  the  former  hypothesis  are  pretty  numerous  (tn) ;  and 
the  two  following  show  the  necessity  of  not  overlooking  the  latter. 
At  an  inn  in  France,  a  quarrel  arose  among  some  drovers,  during 
which  one  of  them  was  wounded  with  a  knife  on  the  face,  hand,  and 
upper  part  of  the  thorax  near  the  right  clavicle.  The  injuries  were 
examined,  and  found  to  be  superficial  and  slight  They  were  washed, 
and  an  hour  afterwards  the  wounded  man  departed  for  his  home,  but 
the  next  morning  he  was  found  dead,  bathed  in  blood  Dissection 
was  made,  and  the  lefb  lung  and  pulmonary  artery  were  found  cut 
The  surgeons  deposed  that  this  injury  was  the  cause  of  death,  and 
that  it  must  have  been  inflicted  after  the  superficial  wound  on  the 
thorax,  which  was  not  bloody,  but  surrounded  by  ecchymosis.  Such 
proved  to  be  the  fact,  —  on  his  way  home  he  had  been  robbed  and 
murdered  (n).  In  another  case,  a  girl  expired  in  convulsions  while 
her  father  was  in  the  act  of  chastising  her  for  a  theft ;  and  she  was 
believed,  both  by  himself  and  the  bystanders,  to  have  died  of  the 
beating.  But,  although  there  were  marks  of  a  large  number  of 
pretty  severe  stripes  on  the  body,  they  did  not  appear  to  the  medi- 
cal man  who  saw  it  to  be  quite  sufficient  to  cause  death ;  and  he 
therefore  made  a  post-mortem  examination,  from  which  and  other 
circumstances  it  was  discovered  that  the  girl,  on  finding  her  crime 
detected,  had  taken  poison  through  fear  of  her  father^s  anger  (o). 

And,  lastly,  a  source  of  mischief  is  found  in  the  destruction  or 
fabrication  of  indicia,  through  the  conduct  of  persons  brought  in 
contact,  by  duty  or  otherwise,  with  the  bodies  of  individuals  who 
have  met  with  a  violent  death.  A  good  illustration  of  this  is  aflTorded 
by  a  case  which  once  occurred  in  France.  A  young  man  was  found 
dead  in  his  bed,  with  three  wounds  on  the  front  of  his  neck.  The 
physician  who  was  first  called  to  see  him  had,  unknowingly,  stepped 
on  the  blood  with  which  the  floor  was  covered,  and  had  then  walked 
into  an  adjoining  room,  passing  and  repassing  several  times,  and  thus 

(/)  Beck's  Med.  Jurisp.  662,  7th  ed.  (n)  Beck'h  Med.  Jmis^  6S8,  7tii  ed. 

(m)  Several  will  be  found  in  Beck's         (o)  Id.  766,  7Ui  ed. 
Med.  Jurisp.  ch.  15,  7th  ed.,  and  TayWs 
Med.  Jarisp.  ch.  29,  7th  ed. 
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left  a  number  of  bloody  footprints  on  the  floor.  The  consequence 
was  that  suspicion  was  raised  against  a  party,  who  narrowly  escaped 
being  sent  to  take  his  trial  for  murder  (p), 

§  448.  It  is  in  cases  of  supposed  poisonings  that  the  nicest 
questions  arise  relative  to  the  proof  of  a  corpus  delicti.  The  evi- 
dences of  poisoning  are  either  physical  or  moral  Under  the  former 
are  included  the  symptoms  during  life ;  the  appearance  of  the  body 
after  death,  or  on  dissection ;  and  the  presence  of  poison,  ascertained 
by  the  application  of  chemical  agents  used  for  its  detection.  Among 
the  moral  evidences  are  peculiar  facilities  for  committing  the  crime, 
the  purchasing  or  preparing  poisonous  ingredients,  attempts  to  stifle 
inquiry,  spreading  false  rumors  as  to  the  cause  of  death,  abortive 
endeavors  to  cast  suspicion  on  others,  &c.  {q).  The  existence  of 
disease  (and  poison  is  not  unfrequently  administered  to  persons 
laboring  under  it)  will  often  explain  the  symptoms  during  lii'e,  and, 
in  some  cases,  the  appearances  after  death,  which  latter  may  like- 
wise be  the  result  of  putrefaction ;  so  that,  in  order  to  obtain  clear 
proof  of  a  corpus  delicti^  tribunals  willingly  avail  themselves  of  the 
scientific  tests  which  chemistry  lends  to  justice  for  the  detection  of 
crime  (f).  The  value  of  these  tests  has,  however,  been  much  over- 
rated. An  infallibility  has  been  attributed  to  them  which  they 
most  certainly  do  not  possess ;  and  a  notion  seems  to  have  got 
abroad,  that,  in  cases  of  poisoning,  the  corpus  delicti  must  be  estab- 
lished by  those  tests  alone,  to  the  exclusion  of  all  consideration  of 
the  physical  and  moral  circumstances  of  the  case,  —  a  doctrine 
which  is  both  contrary  to  law  (s),  and  an  outrage  on  common  sense. 
The  science  of  toxicology  is  not  by  any  means  in  a  peifect  state, 
particularly  as  regards  the  vegetable  poisons  (t) ;  although  the  tests 
for  one  of  the  worst  of  them  (hydrocyanic,  or  prussic  acid),  and  for 
the  mineral  poison  most  commonly  used  for  criminal  purposes 
(arsenic),  are  among  the  most  complete.  It  is  always  advisable  to 
employ  as  many  tests  as  the  quantity  of  suspected  matter  will  admit; 
for  in  the  case  of  each  individual  test  there  may,  by  possibility,  be 
other  substances  in  nature,  which  would  produce  the  appearances 
supposed  to  be  peculiar  to  the  particular  poison;  and  the  danger 

{p)  Tayl.  Med.  Jurisp.  274,  7th  ed.  poisons  are  giren  with  great  minuteness  in 

{q)  "Venenumarguis:  ubiemi?  a  quo?  Beck's  Med.  Jarisp.     See  also  Taylor's 

qoanti  f  per  quem  dedi  ?   quo  conscio  ? "  Med.  Jarisp. 

Qniutilian,  Just.  Orat«  lib.  5,  c.  7,  vers,  (s)  See  supra,  §  447. 

M,  (t)  Beck's  Med.  Jurisp.  754,  7th  ed. 

(r)  The  tests  of  a  large  number  of 
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always  exists,  more  or  less,  of  formiiig  the  substance,  the  existence 
of  which  is  suspected,  by  means  of  the  chemical  agents  used  for  its 
detection.  But  when  several  tests,  based  on  principles  totally 
distinct,  are  applied  to  different  portions  of  a  suspected  substance, 
and  each  gives  the  characteristic  results  of  a  known  poison,  the 
chances  of  error  are  indefinitely  removed;  and  the  proof  of  the 
existence  of  that  poison  in  that  substance,  especially  if  there  are 
corroborative  moral  circumstances,  comes  short  only  of  positive 
demonstration. 

§  449.  In  dealing  with  cases  of  suspected  poisoning  it  must  be 
remembered,  that,  even  when  poison  is  actually  obtained  from  the 
dead  body,  it  may  not  only  have  been  taken  by  accident,  or  with 
the  view  of  committing  suicide,  but  that  instances  have  occurred 
where,  after  death  from  natural  causes,  a  poisonous  substance  has 
been  introduced  into  the  corpse  (u),  or  into  matter  vomited,  or 
discharged  from  the  bowels  (x),  with  the  view  of  raising  a  suspi- 
cion of  murder.  This  may,  however,  be  detected  by  a  careful  post- 
mortem examination  (i/),  and  attention  to  the  moral  circumstances 
of  the  case. 

§  450.  Whatever  may  be  the  admissibility  or  effect  of  pre- 
sumptive evidence  to  prove  the  corpm  delicti^  it  is  always  admis- 
sible, and  it  is  often,  especially  when  amounting  to  emdentia  rei, 
most  powerful  to  disprove  it  Thus,  the  probability  of  the  state- 
ments of  witnesses  may  be  tested,  by  comparing  their  story  with  the 
surrounding  circumstances;  and  in  practice  false  testimony  is  often 
encountered  and  overthrown  in  this  way.  Sir  Matthew  Hale  re- 
lates an  extraoiilinary  trial  for  rape,  which  took  place  before  him 
in  Sussex ;  where  the  party  indicted  was  an  ancient  wealthy  man, 
turned  of  sixty,  and  the  charge  was  fully  sworn  against  him  by  a 
young  girl  of  fourteen,  with  the  concurrent  testimony  of  her  mother 
and  father  and  some  other  relations ;  and  where  the  accused  de- 
fended himself  successfully,  by  showing  that  he  had  for  many  yean 
been  af9icted  with  a  rupture,  so  great  as  to  render  sexual  inter- 
course impossible  (z).  In  another  case,  the  prosecutrix  of  an  in- 
dictment against  a  man,  for  administering  arsenic  to  her  to  procure 
abortion,  deposed  that  he  had  sent  her  a  present  of  tarts,  of  which 

(u)  Beck*8  Med.  Juiisp.  770,  7th  ed.  intestines,  cannot,  it  is  said,  be  imitaUd 

(x)  Taylor's  Med.  Jurisp.  16,  4th  ed.  by  poison  injected  after  death.    BecVt 

(y)  Some    consequences   of    poisoning  Med.  Jurisp.  770,  7th  ed. 

during  life,  such,  for   insUnce,   as   the         (z)  1  Hale,  P.  C.  635.    See  bk.  2,  pt  2, 

traces  of  recent  inflammation  in  the  upper  1 201. 
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she  partook,  and  that  shortly  afterwards  she  was  seized  with  symp- 
toms of  poisoning.  Amongst  other  inconsistencies,  she  stated  that 
she  had  felt  a  coppery  taste  in  the  act  of  eating,  which  it  was  proved 
that  arsenic  does  not  possess ;  and  from  the  quantity  of  arsenic  in 
the  tarts  which  remained  untouched,  she  could  not  have  taken  above 
two  grains ;  while,  after  repeated  vomitings,  the  alleged  matter  sub- 
sequently preserved  contained  nearly  fifteen  grains,  though  the 
matter  first  vomited  contained  only  one  grain.  The  prisoner  was 
acquitted,  and  the  prosecutrix  afterwards  confessed  that  she  had 
preferred  the  charge  from  jealousy  (a). 

§  451.  n.  The  hypothesis  of  delinquency  should  be  consistent  vnth 
ALL  the  fads  proved  (6).  —  The  chief  danger  to  be  avoided  when  deal- 
ing with  presumptive  evidence  arises  from  a  proneness  natural  to 
man,  to  jump  to  conclusions  from  certain  facts,  without  duly  ad- 
verting to  others  which  are  inconsistent  with  the  hypothesis  which 
those  facts  seem  to  indicate  (c).  *'  The  human  mind,"  says  Lord 
Bacon  (cQ,  ^has  this  property,  that  it  readily  supposes  a  greater  order 
and  conformity  in  things  than  it  finds :  and  although  many  things 
in  nature  are  singular  and  entirely  dissimilar,  yet  the  mind  is  still 
imagining  parallels,  correspondences,  and  relations  between  them 
which  have  no  existence."  This  natural  propensity  cannot  be  too 
closely  watched.  If,  as  was  well  said  by  some  one,  a  certain  number 
of  pieces  of  wood  will  build  a  house  with  the  exception  of  one  cross 
heam,  it  is  the  natural  tendency  of  the  mind  to  reject  that  beam.  It 
should  never  be  forgotten,  as  observed  by  an  able  writer  on  the  law 
of  evidence,  that  all  facts  and  circumstances  which  have  really 
happened  were  perfectly  consistent  with  each  other,  for  they  did 
actually  so  consist  (e) ;  an  inevitable  consequence  of  which  is,  that 
if  any  of  the  circumstances  established  in  evidence  is  absolutely 
inconsistent  with  the  hypothesis  of  the  guilt  of  the  accused,  that 
hypothesis  cannot  be  true.  Take  the  case,  put  in  a  former  sec- 
tion (/),  of  a  man  being  indicted  for  stealing  a  piece  of  timber,  and  a 
large  body  of  circumstantial  evidence  being  adduced  to  show  that  it 
was  carried  off  by  one  {)er8on,  and  that  person  the  prisoner.    Now, 

(a)  R.   9.   Whalley,    York    Sp.    Ass.  (c)  Sujmi^  ch.  1,  §  298. 

1829,  Wills,  Circ  Et.  122,  8d  ed.    See         (d)  Bacon's  NoTum  Organum,  Apho- 

farthar  on  this  subject  the  ^borate  judg-  rism  45.    See  also  Bacon's  Advancement 

tnent  of  Lord  Stowell  in  Eyans  v,  Erans,  of  Learning,  bk.  2. 
1  Hagg.  Cons.  Kep.  106.  (e)  1  Stark.  £y.  560,  8d  ed. ;  Id.  842, 

(h)  1  Stark.  Et.  561,  578,  8d  ed. ;  Id.  4th  ed. 
842,  859,  4th  ed.  (/)  Supra,  sect.  1,  saheect  8,  t  882. 
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suppose  it  were  to  transpire  in  the  course  of  the  trial,  that  the 
article  stolen  was  so  heavy  that  twenty  men  could  not  move  it^  here 
would  be  a  fact  absolutely  inconsistent  with  the  hypothesis  of  guilt, 
and  clearly  indicating  mistake  or  mendacity  somewhere.  And  not 
only  may  the  hypothesis  of  guilt  be  overturned  by  facts  absolutely 
falsifying  it,  but  due  attention  should  be  paid  to  all  contrary 
hypotheses  and  infirmative  circumstances. 


SUBSECTION  IIL 


INCULPATORT  PBESUMPTIVE  EVIDENCE  IN  CRIMINAL  PB0CEEDIN6S. 


SBcr. 
Inculpatory  presumptive  eTidenoe  in 
criminal  proceedings 462 

1.  Real  evidence      ....     462 

2.  Evidence  from  antecedent 

conduct  or  position  .     .    462 
8.  Evidence  from  subsequent 

conduct 462 

4.  Confessorial  evidence    .     .    462 
I.  Motives,  means,  and  opportu- 
nities       463 

II.  Preparations,  and  previous  at- 
tempts    464 

Infirmative  hypotheses     .     .     466 
III.  Declarations  of  intention,  and 

threats 468 

Infirmative  hypotheses     .    .    468 


8i 

IV.  Change  of  life  or  eircumstanoes  459 

V.  Evasion  of  justice     ....  460 

Change  of   place  only  pre- 
sumptive evidence  of   .     •  461 

Infirmative  hypotheses   .    .  468 
Offences  committed  under  pros- 
pect of  change  of  place    .  464 

Ancient  laws  on  this  subject  465 

VL  Fear  indicated  by  passive  de- 
portment, &C.      ....  466 

Infirmative  hypotheses    •    .  466 

Confusion  of  mind      .     .    •  466 
VII.  Fear  indicated  by  a  desire  for 

secrecy 467 


§  452.  We  now  proceed  to  examine  more  in  detail  the  principal 
forms  of  inculpatory  presumptive  evidence  in  criminal  cases.  They 
are  reducible  to  these  general  heads  (g) :  — 

First   Seal  evidence,  or  evidence  from  things. 

Secondly.  Evidence  derived  from  the  antecedent  conduct  or  pod* 
tion  of  the  accused.  Under  this  head  come  motives  to  commit  the 
offence ;  means  and  opportunities  of  committing  it ;  preparations  for 
the  commission  of,  and  previous  attempts  to  commit  it ;  declaratioiis 
of  intention,  and  threats  to  commit  it 

{g)  The  author  deems  it  common  jus-  work,  we  have  the  fuU  benefit  of  the  stnnig 

lice  to  acknowledge  the  laige  use  he  has  sense  and  observant  mind  of  the  wiitn; 

made,  throughout  this  subsection,  of  the  comparatively  free  fWxn  the  peculiar  do- 

5th  Book  of  Bentham's  Treatise  on  Judi-  tions  and  erroneous  views  which  pemde 

cial  Evidence,  where  he  treats  of  cireum-  and  disfigoie  so  much  of  the  rest 
•tantial  evidence.     In  that  part  of  hia 
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Thirdly.  Evidence  derived  from  the  subsequent  conduct  of  the 
accused.  To  this  class  belong  sudden  change  of  life  or  circum- 
stances; silence  when  accused;  false  or  evasive  statements  made 
by  the  accused  ;  suppression  or  eloignment  of  evidence ;  forgery  of 
exculpatory  evidence ;  evasion  of  justice,  by  flight  or  otherwise ; 
tampering  with  officers  of  justice;  and  fear,  indicated  either  by 
passive  deportment  or  a  desire  for  secrecy. 

Fourthly.   Confessorial  evidence. 

Each  of  these  has  of  course  its  peculiar  probative  force  and  its  in- 
firmative  hypotheses.  The  subject  of  real  evidence  has  been  treated 
in  a  former  part  of  this  work  (A) ;  the  suppression  and  eloignment 
of  evidence,  and  the  forgery  of  exculpatory  evidence,  have  been 
mentioned  under  the  head  of  presumptions  in  disfavor  of  a  spoli- 
ator (i) ;  while  silence  under  accusation,  and  false  or  evasive  state- 
ments, as  likewise  confessorial  evidence,  will  be  reserved  for  the 
title  of  self-regarding  evidence  (i),  to  which  they  most  properly 
belong.    The  others  will  now  be  treated  in  their  order. 

§  453.  I.  Motives  to  commit  the  offence,  and  means  and 
OPPORTUNITIES  OF  COMMITTING  FT.  —  A  mischievous  eveut  being 
supposed  to  have  been  produced,  and  Titius  being  suspected  of 
having  been  concerned  in  the  production  of  it, "  What  could  have 
been  his  motive?"  is  a  question,  the  pertinency  of  which  will 
never  be  matter  of  dispute  (/).  The  mere  fact,  however,  of  a  party 
being  so  situated  that  an  advantage  would  accrue  to  him  from  the 
commission  of  a  crime,  amounts  to  nothing,  or  next  to  nothing,  as 
a  proof  of  his  having  committed  it  Almost  every  child  has  some- 
thing to  gain  by  the  death  of  his  parents,  but  rarely  on  the  death  of 
a  parent  is  parricide  even  suspected  (m).  Still,  under  certain  circum- 
stances, the  existence  of  a  motive  becomes  an  important  element  in 
a  chain  of  presumptive  proof;  as  where  a  person  accused  of  having 
set  fire  to  his  house  has  previously  insured  it  to  an  amount  exceeding 
its  value ;  or  where  a  man,  accused  of  the  murder  of  his  wife,  has 
previously  formed  an  adulterous  connection  with  another  woman,  &c. 
On  the  other  hand,  the  absence  of  any  apparent  motive  is  always  a 
fact  in  favor  of  the  accused ;  although  the  existence  of  motives  in- 
visible to  all  except  the  person  who  is  influenced  by  them  must  not 
be  overlooked.    The  infirmative  hypotheses  afiecting  motives  to 

Ih)  Bk.  2,  pt  2.  (/)  8  BentlL  Jud.  Et.  188. 

1%)  Supra,  sect  2,  robsect  8.  (m)  Id.  187,  188. 

(h)  Infra,  ch.  7. 
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commit  an  offence  axe  applicable,  also,  to  means  and  oppoitunities 
of  committing  it  (n) ;  and  some  unhappy  cases  show  the  danger  of 
placing  ondae  reliance  on  them.  A  female  servant  was  chaiged 
with  having  murdered  her  mistress.  No  persons  were  in  the  house 
but  the  deceased  and  the  prisoner,  and  the  doors  and  windows  vere 
closed  and  secured  as  osoaL  The  prisoner  was  condemned  and  exe- 
cuted, chiefly  on  the  presumption  that  no  one  else  could  have  had 
access  to  the  house ;  but  it  afterwards  appeared,  by  the  confession 
of  one  of  the  real  murderers^  that  they  had  gained  admittance  into 
the  house,  which  was  situated  in  a  narrow  street,  by  means  of  a 
board  thrust  across  the  street  from  an  upper  window  of  an  oppodte 
bouse,  to  an  upper  window  of  that  in  which  the  deceased  lived ;  and 
that,  having  committed  the  murder,  they  retreated  the  same  way, 
leaving  no  traces  behind  them  (o). 

§  454.  11.  Preparations  for  the  comkission  of  an  offence, 
AND  previous  ATTEifPTS  TO  GOMifiT  FT.  —  Under  the  head  of  prep- 
arations for  the  commission  of  an  o£fence  may  be  ranked  the  pur- 
chasing, collecting,  or  fashioning  instruments  of  mischief;  repairing 
to  the  spot  destined  to  be  the  scene  of  it ;  acts  done  with  the  viev 
of  giving  birth  to  productive  or  fiacilitating  causes,  or  of  ranoving 
obstructions  to  its  execution,  or  averting  suspicion  from  the  crimi- 
nal (p).  Besides  preparations  of  this  nature,  which  are  immediately 
pointed  to  the  accomplishment  of  the  principal  design,  there  are 
others  of  a  secondary  nature,  for  preventing  discovery  or  averting 
suspicion  of  the  former  (g).  In  addition  to  these  preparations  of 
the  second  order  may  be  imagined  preparations  of  the  third  and 
fourth  orders,  and  so  on  (r). 

§  455.  Of  aU  species  of  preparations,  those  which  are  resorted  to 
for  the  purpose  of  averting  suspicion  from  the  criminal  require  the 
most  particular  notice.  A  remarkable  instance  is  presented  in  the 
case  of  Richard  Patch,  who  was  convicted  and  executed  for  the  mur- 
der of  his  patron  and  friend,  Isaac  Blight  The  prisoner  and  deceased 
lived  in  the  same  house,  and  the  latter,  while  sitting  one  evening  in 
his  parlor,  was  shot  by  a  pistol  from  an  unseen  hand.  A  strong  and 
well-connected  chain  of  circumstantial  evidence  fixed  Patch  as  the 
murderer;  in  the  course  of  which  it  appeared  that,  a  few  evenings 

(n)  8  B«iith.  Jud.  Et.  189.  {p)  8  Bentb.  Jnd.  £▼.  88,  84 

(o)  Sttfk.  £▼.  885,  4th  ed.    For  an-  {q)  Id.  84. 

other  instanoe,  see  Buiril],  Giro;  Bvid.  (r)  Id.  ^$* 
871. 
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before  that  on  which  the  murder  was  committed,  and  while  the 
deceased  was  away  from  home,  a  loaded  gun  or  pistol  had  been 
discharged  into  the  room  in  which  the  family  when  at  home  usually 
passed  their  evenings.  This  shot  the  prisoner  represented  at  the 
time  as  having  been  fired  at  him,  but  there  was  every  reason  to 
believe  that  it  must  have  been  fired  by  himself,  in  order  to  induce 
the  deceased  and  his  servants  to  suppose  that  assassins  were  prowl- 
ing about  the  building  (s).  Murderers  are  frequently  found  busy,  for 
some  time  previous  to  their  crime,  in  spreading  rumors  that  from  ill- 
health,  imprudence,  or  other  cause,  the  existence  of  their  victim  is 
likely  to  be  short  (t) ;  others  prophesy  impending  mischief  to  him  in 
more  defined  terms ;  and  those  in  the  lower  walks  of  life  throw  out 
dark  and  mysterious  hints  as  to  his  approaching  death  {u).  The 
object  of  all  this  is  to  prepare  the  minds  of  his  friends  and  neighbors 
for  the  event,  and,  by  diminishing  surprise,  to  prevent  investigation 
into  its  cause.  Previous  attempts  to  commit  an  offence  are  closely 
allied  to  preparations  for  the  commission  of  it,  and  only  differ  in 
being  carried  one  step  farther  and  nearer  to  the  criminal  act,  of 
which,  however,  like  the  former,  they  fall  short  (x), 

§456.  The  probative  force,  both  of  preparations  and  previous 
attempts,  manifestly  rests  on  the  presumption,  that  an  intention 
to  commit  the  individual  offence  was  formed  in  the  mind  of  the 
accused,  which  persisted  until  power  and  opportunity  were  found 
to  carry  it  into  execution.  But,  however  strong  this  presumption 
may  be  when  the  corpus  delicti  has  been  proved,  it  must  be  taken 
in  connection  with  the  following  infirmative  hypotheses.  1^  The 
intention  of  the  accused  in  doing  the  suspicious  act  is  a  psychologi- 
cal question,  and  may  be  mistaken.  His  intention  may  either  have 
been  altogether  innocent,  or,  if  criminal,  directed  towards  a  different 
object  (y),  1.  Thus  a  person  may  be  poisoned,  and  another,  innocent 
of  his  death,  may,  a  short  time  before,  have  purchased  a  quantity  of 
the  same  poison,  for  the  purpose  of  destroying  vermin.  So,  predic- 
tions  of  approaching  mischief  to  an  individual,  who  is  afterwards 
found  murdered,  may  frequently  be  explained  on  the  ground  that 
the  accused  was  really  speaking  the  conviction  of  his  own  mind. 


(«)  Trial  of  TUchard  Patch,  forthemur-         (0  8  Bentli.  Jnd.  Er.  65,  66;  Wills, 
der  of  Isaac  Bligbt,  London,  1806.     For    Giro.  Ev.  79,  8d  ed. 
another  instance,  see  R.  v.   CourToisier,         (u)  Stark.  Ev.  850,  4th  ed. 
^ills,  Circ.  Ev.  241,  8d  ed.  (a;)  8  Benth.  Jad.  Ev.  69. 

(y)  Id.  72. 
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without  any  criminal  intention;  —  prophecies  of  death  are  much 
more  frequently  the  offspring  of  superstition  than  of  premeditated 
assassination.  2.  As  an  example  of  criminal  intention  with  a  dif- 
ferent object :  —  murder  by  fire-arms  is  not  uncommon ;  and  a  person 
innocent  of  a  murder  might,  a  short  time  previous  to  its  commissioD, 
have  purchased  a  gun  for  the  purpose  of  poaching,  or  even  have 
stolen  one  which  is  found  in  his  possession.  So,  A.  might  purchase 
a  sword  or  pistol  for  the  purpose  of  fighting  a  duel'  with  B. ;  and 
before  the  meeting  took  place,  the  weapon  might  be  purloined  or 
stolen  by  C,  in  order  to  assassinate  D. 

§  457.  2^  But  even  when  preparations  have  been  made  with  the 
intention  of  committing,  or  previous  attempts  have  been  made  to 
commit,  the  identical  offence  charged,  two  things  remain  to  he  con- 
sidered {z) :  1.  The  intention  may  have  been  changed  or  abandoned, 
before  execution.  Until  a  deed  is  done,  there  is  always  a  locus  fctni- 
tentix;  and  the  possibility  of  a  like  criminal  design  having  been 
harbored  and  carried  into  execution  by  other  persons  must  not  be 
overlooked.  2.  The  intention  to  commit  the  crime  may  have  per- 
sisted throughout,  but  the  criminal  may  have  been  anticipated  bj 
others.  A  remarkable  instance  of  this  is  presented  by  the  celebrated 
case  of  Jonathan  Bradford.  This  man  was  an  innkeeper.  In  the 
middle  of  the  night,  a  guest  in  his  house  was  found  murdered  in 
bed,  his  host  standing  over  the  bed  with  a  dark  lantern  in  one  hand 
and  a  knife  in  the  other.  The  knife  and  the  hand  which  held  it  were 
both  bloody,  and  Bradford  on  being  thus  discovered  exhibited  symp- 
toms of  the  greatest  terror.  He  was  convicted  and  executed  for  this 
murder ;  but  it  afterwards  appeared  that  it  had  been  committed  by 
another  person,  immediately  before  Bradford  came  into  the  room  of 
the  deceased.  He  had,  however,  entered  .the  room  with  a  similar 
design;  the  symptoms  attributed  to  consciousness  of  guilt  vere 
partly  attributable  to  surprise  at  finding  his  purpose  anticipated: 
while  the  blood  on  his  hand  and  on  the  knife  was  occasioned  bj 
his  having,  when  turning  back  the  bed-clothes  to  see  if  the  deceased 
were  really  dead,  dropped  the  knife  on  the  bleeding  body  (a). 

§  458.  III.  Declarations  of  intenhok  to  gomhit  an  offbsce, 
AND  THiiEATS  TO  COMMIT  IT.  —  Next  to  preparations  and  attempts 
follow  declarations  of  intention,  and  threats  to  commit  the  offence 
which  is  found  perpetrated.    Most  of  the  infirmative  hypotheses 

(«)  S  Benth.  Jud.  Et.  74.  (a)  Theoiy  of  Pna.  Proof;  Append.,  Om  7. 
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applicable  to  the  former  are  incident  to  those  now  under  considera- 
tion ;  and  these,  besides,  have  some  which  are  peculiar  to  themselves. 
1st.  The  words  supposed  to  be  declaratory  of  criminal  intention  may 
have  been  misunderstood,  or  misremembered.  2dly.  It  does  not 
necessarily  follow,  because  a  man  avows  an  intention,  or  threatens 
to  commit  a  crime,  that  such  intention  really  exists  in  his  mind. 
The  words  may  have  been  uttered  through  bravado,  or  with  the 
view  of  annoying,  intimidating,  extorting  money,  or  for  some  other 
collateral  object.  3dly.  Besides,  another  person  really  desirous  of 
committing  the  offence  may  have  profited  by  the  occasion  of  the 
threat,  to  avert  suspicion  from  himself  (5).  4thly.  It  must  be  re- 
membered that  a  threat  or  declaration  of  this  nature  tends  to  frus- 
trate its  own  accomplishment  By  threatening  a  man  you  put  him 
upon  his  guard,  and  force  him  to  have  recourse  to  such  means  of 
protection  as  the  law,  or  any  extrajudicial  powers  which  he  may 
have  at  command,  may  be  capable  of  affording  to  him  (c).  ''  Still, 
however,"  as  has  been  judiciously  observed,  "  by  the  testimony  of 
experience,  criminal  threats  are  but  too  often,  sooner  or  later,  real- 
ized. To  the  intention  of  producing  the  terror,  and  nothing  but  the 
terror,  succeeds,  under  favor  of  some  special  opportunity,  or  under  the 
spur  of  some  fresh  provocation,  the  intention  of  producing  the  mis- 
chief; and  (in  pursuance  of  that  intention)  the  mischievous  act"  (d), 
"  Threats,"  observes  a  recent  author  (e),  "  are  often  disregarded  and 
despised ;  it  is  only  the  more  timid  dispositions  that  are  influenced 
by  them ;  and  in  most  minds  there  is  an  unwillingness,  even  if  fear 
be  felt,  to  manifest  it  by  any  outward  acts  or  cautionary  proceed- 
ings.   To  this  contempt  of  the  mere  language  of  an  enemy,  and 

(6)  A  eurions  instance  of  this  is  related  been  committed  by  another  man  of  whom 

hj  a  very  old  French  authority.    A  woman  he  was  the  accomplice.    That  person  was 

of  extremely  bad  character,  one  day,  in  immediately  arreated,   and  confessed  the 

the  open  street,  threatened  a  man  who  had  whole  tnith  as  follows:  that  happening  to 

done  something  to  displease  her,  that  she  be  pa&sing  in  the  street  when  the  threat 

would  "  get  his  hams  cut  across  for  him  was  uttered,  he  took  advantage  of  that 

before  long.'*    A  short  time  afterwards  he  circumstance  to  make  away  with  the  mur- 

was  found  dead,  with  his  hams  cut  across,  dered  man,  well  assured  that  the  woman's 

and  sereral  other  wounds.    This  was  of  bad  character  would  immediately  direct 

courw  sufficient  to  excite  suspicion  against  towards  her  the  attention  of  the  officers 

the  female,  who,  according  to  the  practice  of  justice.     Papon,  Arrests,  liv.  24,  tit  8, 

of  Continental  tribunals  at  that  time,  was  arrest  1 ;  cited,  not  very  accurately,  in  the 

pat  to  the  torture,  confessed  the  crime,  and  Causes  C^Ubres,  vol.  5,  p.  437,  Ed.  Richer, 

was  executed.    Shortly  afterwards,  how-  Amsterdam,  1778. 
erer,  a  man  who  had  been  taken  into  ens*         (c)  8  Benth.  Jud.  Ev.  78. 
tody  for  some  other  offence  declared  that         (d)  Id. 
she  wu  innooent,  and  that  the  murder  had         {e)  BnrriU,  Circ.  Et.  842. 

28 


434  ADMISSIBILTTT  AKD  EFFECT  OF  ETIDEKCK  [BOOK  UL 

the  exposure  of  person  which  has  followed,  have  many  couTBgeons 
persons  notoriously  owed  their  deaths.  And  it  may  be  that  the 
threatener,  in  these  cases,  has  counted,  in  advance,  upon  this  Tery 
circumstance." 

§  459.  lY.  Change  of  life  or  dBCUHSTANCES.  —  Having  exam- 
ined the  probative  force  of  criminative  facts  existing  before,  though 
perhaps  not  discovered  until  after,  the  perpetration  of  the  offence, 
we  proceed  to  consider  those  occurring  subsequent  to  it.  Among 
these,  the  first  that  naturally  presents  itself  to  notice  is  a  change  of 
life  or  circumstances  not  easily  capable  of  explanation,  except  on 
the  hypothesis  of  the  possession  of  the  fruits  of  crime ;  as,  for  in- 
stance, where,  shortly  after  a  larceny  or  robbery,  or  the  snspidons 
death  or  disappearance  of  a  person  in  good  circumstaDces^  a  peison 
previously  poor  is  found  in  the  possession  of  considerable  wealth  (/)» 
and  the  lika  The  civil  law  held  that  the  suddenly  becoming  rich 
was  not  even  prima  facte  evidence  of  dishonesty  against  a  guar- 
dian (g) ;  and  in  our  criminal  courts  it  is  not,  when  standing  alone^ 
any  ground  for  putting  a  party  on  his  defence  (&). 

§  460.  V.  Evasion  of  justice. — By  "  evasion  of  justice "  is 
meant  the  doing  some  act  indicative  of  a  desire  to  avoid  or  stifle 
judicial  inquiry  into  an  offence,  of  which  the  party  doing  the  act  is 
accused  or  suspected.  Such  desire  may  be  evidenced  by  his  flying 
from  the  countiy  or  neighborhood ;  removing  himself,  his  family,  or 
his  goods,  to  another  place ;  keeping  concealed,  &c.  To  these  must 
be  added  the  kindred  acts  of  bribing  or  tampering  with  officers  of 
justice,  to  induce  them  to  permit  escape,  suppress  evidence,  && 
All  these  afford  a  presumption  of  guilty  more  Or  less  cogent  according 
to  circumstances.^ 

§  461.  The  fact  that  about  the  time  of  the  commission  of  an 
offence  a  person  accused  or  suspected  of  it  left  the  country,  changed 
his  home,  &c.,  is  only  presumptive  evidence  of  an  intention  to  escape 
being  rendered  amenable  to  justice  for  that  offence; — a  man  may 
change  his  abode  for  health,  business,  or  pleasure.  In  order  to 
estimate  the  weight  due  to  this  presumption,  it  is  most  important 
to  inquire  into  the  party's  general  mode  of  life.  In  the  case  of 
a  mariner,  carrier,  itinerant  vendor  or  itinerant   handicraft  the 

(/)  See  Burdock's  case,  Appendix,  No.         (g)  Cod.  lib.  5,  tit.  61, 1*  10. 
1,  Case  2.  (A)  2  Er.  Poth.  346. 

1  Flammer  «.  Com.,  1  Bosh,  (Ky.)  76;  Dean  v.  Com.,  4  Oratt  641,  aee. 


PABT  n.]  MODE  OF  PROOF. —  PRESUMPTIONS.  435 

inference  of  guilt  from  change  of  place  might  amount  to  little  or 
nothing  (i).  Moreover,  the  object  in  absconding  might  be  to  avoid 
civil  process,  or  inquiry  into  some  other  ofience  (k). 

§  462.  But  even  the  clearest  proof  that  the  accused  absented 
himself  to  avoid  the  actual  charge  against  him,  although  a  strong 
circumstance,  is  by  no  means  conclusive  evidence  of  guilt.  Many 
men  are  naturally  of  weak  nerve,  and,  under  certain  circumstances, 
the  most  innocent  person  may  deem  a  trial  too  great  a  risk  to 
encounter.  He  may  be  aware  that  a  number  of  suspicious  though 
inconclusive  facts  will  be  adduced  in  evidence  against  him ;  he  may 
feel  his  inability  to  procure  legal  advice  to  conduct  his  defence,  or 
to  bring  witnesses  from  a  distance  to  establish  it ;  he  may  be  fully 
assured  that  powerful  or  wealthy  individuals  have  resolved  on  his 
min,  or  that  witnesses  have  been  suborned  to  bear  false  testimony 
against  him.  Add  to  all  this,  that»  even  under  the  best  regulated 
judicial  system,  more  or  less  vexation  must  necessarily  be  ex- 
perienced by  all  persons  who  are  made  the  subject  of  criminal 
chaiges,  which  vexation  it  may  have  been  the  object  of  the  party  to 
elude  by  concealment,  with  the  intention  of  surrendering  himself 
into  the  hands  of  justice  when  the  time  for  trial  should  arrive. 
These  considerations  are  entitled  to  weight  at  all  times,  and  in  all 
places ;  but  in  addition  to  them,  the  nature  and  character  of  the  tri- 
bunal before  which,  and  of  the  administration  of  justice  in  the 
countiy  where  the  trial  is  to  take  place,  must  never  be  lost  sight  of. 
To  say  nothing  of  those  cases  where  the  tribunal  lies  under  just 
suspicion  of  positive  corruption,  partiality,  or  prejudice,  the  prin- 
ciples on  wliich  it  adv'owedly  acts  may  in  themselves  be  sufiEicient  to 
deter  any  naan  from  voluntarily  placing  himself  in  its  power.  In 
the  case,  for  instance,  of  those  tribunals  which  act  on  the  maxims, 
"  In  atrocissimis  leviores  conjecture  sufficiunt,  et  licet  judici  jura 
transgredi  "  (/) ;  "  Hsereseos  suspectus,  tanquam  hsereticus  condem- 
natur,  nisi  omnem  suspicionem  excusserit "  (w) ;  or  of  others  which, 
on  slight  evidence,  would,  in  order  to  extract  confession,  torture  a 
suspected  man  so  as  perhaps  to  disable*  him  for  life  (n)  ;  or  of  others 
acting  on  the  principle  laid  down  by  certain  eminent  moralists,  that 
it  is  justifiable  to  deliver  up  to  capital   punishment   individuals 

(i)  S  Benth.  Jad.  £y.  176.  (m)  Devot.  Inst  Canon,  lib.  8,  tit.  9, 

ik)  Id.  180.  §  81,  £d.  1852. 

(0  Introd.  pt  2,  §  49,  p.  86.  (n)  See  any  treatise  on  the  practice  of 

the  civil  law  in  criminal  casea. 
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whose  guilt  is  not  indisputably  proved,  on  the  ground  that  those  who 
fall  by  a  mistaken  sentence  may  be  considered  as  falling  for  their 
country  (p), — is  it  matter  of  wonder  that  innocent  persons  should 
fly  to  avoid  the  impending  danger  ?  Would  it  not  be  more  sur- 
prising to  find  any  waiting  to  meet  the  course  of  justice  ? 

§  463.  But  there  are  other  considerations,  independent  of  tri- 
bunals or  their  practice,  which  might  powerfully  influence  a  man  to 
seek  to  avoid  being  tried  for  a  suspected  crime.  The  case  may  have 
attracted  much  public  attention,  and  a  strong  popular  feeling  may 
prevail  against  the  supposed  criminaL  And  here  the  occasional 
misconduct  of  the  public  press  must  not  be  overlooked.  When 
facts  have  come  to  light,  indicating  the  probable  commission  of  some 
crime  conspicuous  for  its  peculiarity  or  atrocity,  the  press  of  this 
country  has  too  often  forgotten  the  honorable  position  it  ought  to 
occupy,  and  the  fearful  responsibility  consequent  on  the  abuse  of  its 
power.  Under  color  of  a  horror  of  the  crime,  but  more  probably 
with  the  view  of  pandering  to  excited  curiosity  and  morbid  feeling, 
a  course  has  been  taken  calculated  to  deprive  of  all  chance  of  a  fair 
trial  the  unfortunate  individual  who  was  suspected  of  it  For 
weeks  or  months  previous,  his  conduct  and  character  have  been 
made  the  continual  subject  of  condemnatory  discussion  in  the  public 
prints,  and  in  all  places  within  the  sphere  of  their  influence. 
Circumstantial  descriptions  of  the  way  in  which  the  crime  was  com- 
mitted, and  sometimes  actual  delineations  of  it,  with  the  accused 
represented  in  the  very  act ;  elaborate  histories  of  his  past  life,  in 
which  he  has  been  spoken  of  as  guilty  of  crimes  innumerable  ;  mi- 
nute accounts  of  his  conduct  in  the  retirement  of  his  cell,  and  while 
under  examination ;  and  expressions  of  wonder  and  rage  that  he  has 
had  the  audacity  to  withhold  a  confession  of  his  guilt,  have  been 
daily  and  hourly  poured  forth.  In  one  case,  while  certain  parties 
were  awaiting  their  trial  for  murder,  the  whole  scene  of  the  mttider, 
of  which,  of  course,  they  were  assumed  to  be  the  perpetrators,  was 
dramatized,  and  represented  to  a  metropolitan  audience  (p).  The 
necessary  consequence  was,  that  a  firm  belief  of  the  guilt  of  the 
accused  was  imperceptibly  worked  into  the  minds  of  the  better  por- 
tion of  society,  while  the  rest  were  inflamed  to  the  highest  pitch  of 

(o)  See  Introd.  pt.  2,  §  49.  17th  of  October,  1828.    The  mixTder  wm 

(p)  On  the  7th  of  Jannary,  1824,  John  dramatized,  and  the  piece  played  at  the 

Thurtell  and  Joseph  Hunt  were  tried  and  Surrey  Theatre  on  the  17th  of  Norembcr 

conricted  on  nnqnestionable  eyidence  for  preceding  the  triaL 

the  marder  of  William  Weare,  on  the 
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excitement  and  exaspeTation  against  him.  In  the  midst  of  all  this 
the  trial  took  place,  and>  under  such  circumstances,  it  could  be  little 
better  than  a  mockery.  The  judge  and  jury  could  hardly  be  con- 
sidered, even  by  themselves,  as  individuals  chosen  to  decide  im- 
partially on  the  guilt  or  innocence  of  the  accused ;  but  must  rather 
have  been  expected  to  be  formal  registrars  of  a  verdict  of  condemna- 
tion, already  iniquitously  given  against  him  by  the  community, 
before  he  was  heard  in  his  defence.  It  is  gratifying  to  be  able  to 
add,  that  the  misconduct  here  spoken  of  has,  of  late  years,  been 
greatly  on  the  decline. 

§  464.  We  must  not,  however,  dismiss  this  subject,  without  ob- 
serving that  cases  sometimes  occur  where  an  offence  is  committed 
under  the  prospect  of  impunity,  offered  by  a  change  of  place  resolved 
on  from  other  motives. 

§  465.  Few  things  distinguish  an  enlightened  from  a  rude  and 
barbarous  system  of  judicature,  more  than  the  way  in  which  they 
deal  with  evidence.  The  former  weighs  evidence ;  the  latter,  con- 
scious perhaps  of  its  inability  to  do  so  with  effect,  or  careless  of  the 
consequences  of  error,  sometimes  rejects  the  evidence  altogether,  and 
at  others  converts  certain  pieces  of  evidence  into  rules  of  law,  by 
investing  them  with  conclusive  effect,  merely  because  their  probative 
force  has  in  general  been  foimd  to  be  considerable.  Our  ancestors, 
observing  that  guilty  persons  commonly  fled  from  justice,  adopted 
the  hasty  conclusion  that  it  was  only  the  guilty  who  did  so,  accord- 
ing to  the  maxim, ''  Fatetur  facinus  qui  fugit  judicium  "  (;).  Under 
the  old  law,  a  man  who  fled  to  avoid  being  tried  for  treason  or 
felony  forfeited  all  his  goods  and  chattels,  even  though  he  were 
acquitted  (r) ;  and  in  such  cases  the  jury  were  charged  to  inquire, 
not  only  whether  the  accused  were  guilty  of  the  offence,  but  also 
whether  he  had  fled  for  it,  and  if  so  what  goods  and  chattels  he  had. 
This  practice  was  not  formally  abolished  until  the  7  &  8  Geo.  4,  c.  28, 
8.  5.  Kor  was  the  notion  peculiar  to  the  English  law.  We  find 
traces  of  it  among  the  earlier  civilians,  who  lay  down,  "  Beus  per 
fugam  stti,  pene  accusator  existit "  («).    Among  the  later  civilians  (t), 

iq)  6  Co.  109  b ;  11  Co.  60  b ;  Jenk.  crime  in  itself.     Plowd.  262;  19  How.  St 

Cent.  1  Caa.  80.  Tr.  1098. 

(r)  Co.  Litt  873  a  and  b ;  6  Co.  109  b;         {$)  Voet  ad  Pand.  lib.  22,  tit  8,  N.  5; 

19  How.  St  Tr.  1098.    According  to  some  Novel  53,  cap.  4. 

authorities,  indeed,  this  forfeiture  was  in-         {t)  Maseard.    de    Prob.    Concl.    499  ; 

flicted  on  the  ground  that  the  flight  was  Matth.  de  Prob.  cap.  2,  N.  69;  Voet  wi, 

a  contempt  of  the  law,  and  a  sabetantiTe  loe.  cU, 
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as  well  as  among  ourselves  in  modem  times,  more  correct  views 
have  prevailed  ;  and  the  evasion  of  justice  seems  now  nearly,  if  not 
altogether,  reduced  to  its  true  place  in  the  administration  of  the 
criminal  law,  namely,  that  of  a  circumstance,  —  a  fact  which  it  is 
always  of  importance  to  take  into  consideration ;  and  which,  com- 
bined with  others,  may  supply  the  most  satisfactory  proof  of  guilt* 
although,  like  any  other  piece  of  presumptive  evidence,  it  is  equally 
absurd  and  dangerous  to  invest  it  with  infallibility. 

§466.  VI.  Fear  indicated  by  passive  deportment,  &c. — The 
emotion  of  fear,  indicated  by  passive  deportment  when  a  party  is 
accused,  or  perceives  that  he  is  suspected  of  an  ofifence,  is  sometimes 
relied  on  as  a  criminative  circumstance.^  The  following  physical 
symptoms  may  be  indicative  of  fear:  "Blushing,  paleness,  trem- 
bling, fainting,  sweating,  involuntary  evacuations,  weeping,  sighing, 
distortions  of  the  countenance,  sobbing,  starting,  pacing,  exclamation, 
hesitation,  stammering,  faltering  of  the  voice,"  &c.  (u) ;  and,  as  the 
probative  force  of  each  of  these  depends  on  the  correctness  of  the 
inference  that  the  symptom  has  been  caused  by  fear  of  detection  of 
the  offence  imputed,  two  classes  of  infirmative  hypotheses  naturally 
present  themselves.  1st  The  emotion  of  fear  may  not  be  present 
in  the  mind  of  the  individual  Several  of  the  above  symptoms  are 
indicative  of  disease,  and  characteristic  of  other  emotions,  such  as 
surprise,  grief,  anger,  &c  With  respect  to  the  first,  for  instance, 
"  blushing,"  the  flush  of  fever  and  the  glow  of  insulted  innocence  are 
quite  as  common  as  the  crimson  of  guilt  2dly.  The  emotion  of  fear, 
even  if  actually  present,  although  presumptive,  is  by  no  means  con- 
clusive evidence  of  guilt  of  the  offence  imputed.  The  alarm  may  be 
occasioned  by  the  consciousness  of  another  crime,  committed  either 
by  the  party  himself,  or  by  others  connected  with  him  by  some  tie 
of  sympathy,  on  whom  judicial  inquiry  may  bring  down  suspicion  or 
punishment  (x) ;  or  even  by  the  recollection  of  a  fact,  in  consequence 
of  which,  without  any  delinquency  at  all,  vexation  has  been,  or  is 
likely  to  be,  produced  to  him  or  them  (y).  So,  the  apprehension  of 
condemnation  and  punishment,  though  innocent,  or  of  vexation  and 
annoyance  from  prosecution,  is  a  circumstance  the  weight  of  which, 
like  that  of  the  evasion  of  justice,  depends  very  considerably  on  the 

{u)  8  Benth.  Jud.  £t.  153.  (y)  Id.  157. 

(«)  Id.  157. 

1  Tjner  v.  State,  5  Hamph.  883;  Johnaon  v.  State,  17  Ala.  618  ;  Com.  v.  Kennej, 
12  Mete.  235,  aoc. 
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character  of  the  tribunal  before  which,  and  the  forms  of  criminal 
procedure  in  the  country  where,  the  trial  is  to  take  place  {£),  Lastly, 
the  rare,  though  no  doubt  possible,  case  of  the  falsity  of  the  supposed 
self-criminative  recollection  (a).  E.  g.  an  habitual  thief  is  taken  into 
custody  for  a  theft ;  that  he  should  show  symptoms  of  fear  is  nat- 
ural enough ;  and  confounding  one  of  his  exploits  with  another,  he 
may  (especially  if  the  time  of  the  supposed  offence  be  very  remote) 
imagine  himself  to  recollect  a  theft,  in  which,  in  truth,  he  bore  no 
part  (6). 

Closely  allied  to  this  subject  is  the  inference  of  the  existence 
of  alarm,  and  through  it  of  delinquency,  derived  from  confusion 
of  miud;  as  expressed  in  the  countenance,  or  by  discourse,  or 
conduct  (c).  This,  however,  like  the  former,  is  subject  to  the  in- 
firmative  hypotheses,  1st.  That  the  alarm  may  be  caused  by  the 
apprehension  of  some  other  crime,  or  some  disagreeable  circum- 
stance coming  to  light  (eQ ;  2d.  Consciousness  on  the  part  of  the 
accused  or  suspected  person  that,  though  innocent,  appearances  are 
against  him  (e). 

§  467.  VII.  Fear  indicated  by  a  desire  for  secrecy.  —  The 
presence  of  fear  may  be  evidenced  in  another  way,  namely,  by  acts 
showing  a  desire  for  secrecy ;  such'  as  doing  in  the  dark  what,  but 
for  the  criminal  design,  would  naturally  have  been  done  in  the  light ; 
choosing  a  spot  supposed  to  be  out  of  the  view  of  others  for  doing 
that  which,  but  for  the  criminal  design,  would  naturally  have  been 
done  in  a  place  open  to  observation ;  disguising  the  person ;  taking 
measures  to  remove  witnesses  from  the  scene  of  the  intended  unlaw- 
ful action,  &c  (/).  Acts  such  as  these  are  however  frequently  capa- 
ble of  explanation.  1st.  It  is  perfectly  possible  that  the  design  of 
the  person  seeking  secrecy  may  be  altogether  innocent,  at  least  so 
far  as  the  criminal  law  is  concerned  (^).  The  lovers  of  servants,  for 
instance,  are  often  mistaken  for  thieve,  and  vice  versa  (A).    2dly.  The 


(z)  Supra^  S  462. 

(a)  8  Benth.  Jad.  Et.  157. 

(6)  Id.  15S. 

(c)  Id.  149. 

{d)  There  is  a  well-known  case  of  a 
man,  who,  being  wrongly  suspected  of  har- 
boring a  person  accused  of  a  state  crime, 
had  his  house,  and  even  his  bed-chamber  as 
he  was  lying  in  bed,  searched  by  the  officers 
of  jostioe.  He  had  at  the  moment  in  bed 
with  him  a  female  whose  reputation  would 


have  been  mined  by  the  disclosure ;  and 
confusion,  more  or  less,  he  must  have  be- 
trayed. His  presence  of  mind  saved  him- 
self and  her,  by  uncovering  enough  of  her 
person  to  indicate  the  sex,  without  betray- 
ing the  individual.  See  8  Benth.  Jud. 
Ev.  151  (note). 

(e)  8  Benth.  Jud.  £v.  151. 

(/)  Id.  160,  161. 

(g)  Id.  162. 

(A)  Id. 
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design,  even  if  criminal,  may  be  criminal  with  a  different  object^  and 
of  a  degree  lesa  culpable  than  that  attributed  (i) ;  as,  for  iiutance, 
where  a  man,  with  a  view  of  making  sport  hy  alarming  his  neigh- 
bors, dresses  himself  up  to  pass  for  a  ghost  (i). 


PsESUMFnoNS.  —  General  Ob8£RVation& 


Sect. 
Qenenl  obsenratioiu  on  the  sabject 

of  thiB  section 4tf8 

No  form  of  jadidal  evidence  is  in- 
fidUble 468 


FaXiacj  of  the  m^Titn^  «  Rurts  eaniiot 

Gaations  to  tribunals  respectiBg  (fe- 

sumptive  evidence 470 

Snpentitioiis  notions 171 


§  468.  The  subject  of  the  present  section  may  fairly  be  termed 
the  romance  of  jurisprudence,  and  is  indeed  one  of  the  few  parts 
of  that  matter-of-fact  science  in  which  it  becomes  necessary,  under 
penalty  of  the  gravest  consequences,  to  guard  against  illusions  of 
the  imagination.  Unfortunately  for  the  interests  of  society,  the  true 
principles  on  which  presumptive  evidence  rests  have  not  always 
been  understood  or  adverted  to  by  those  intrusted  with  power;  and 
the  judicial  histories  of  every  country  supply  melancholy  instanoes 
where  the  safety  of  individuals  has  been  sacrificed  to  the  ignorance, 
haste,  or  misdirected  zeal  of  judges  and  jurymen  dealing  with  this 
mode  of  proof.  The  consequence  has  been  that  a  prejudice  has  ariaen 
against  it,  so  that  a  declamation  on  the  dangers  of  convicting  on  pre- 
sumptive, evidence  is  ever  sure  of  the  ready  ear  of  a  popuhtf  assem- 
bly. Viewed  either  in  a  legislative  or  professional  lights  such  an 
argument  is  scarcely  deserving  serious  ref utatiorL  No  form  of  judi- 
cial evidence  is  in&Uible :  hoyeever  strong  in  itself,  the  degree  of 
assurance  resulting  from  it  amounts  only  to  an  indefinitely  high 
degree  of  probability  (I) ;  and  perhaps  as  many  erroneous  condemna- 
tions have  taken  place  on  false  or  mistaken  direct  testimony,  as  oa 
presumptive  proof  (m).    Indeed,  the  most  unhappy  instances  aie 

(t)  8  Benth.  Jad.  Et.  1S2.  one  nraat  be  awmra,  positive  direct  titti* 

ik)  Id.  163.  mony  freqaently  hes  its  origin  in  ^^ 

{1}  See  Introd.  pt  1,  §S  7  and  27 ;  faleehood.     The  most  heinooi  offFD<^ 

bk.  1,  pt>  1,  I  9S.  rnnxder  not  excepted,  hxre  ocettiontllj 

(m)  For  cum  of  mistaken  identity,  see  been  committed  with  the  Txew  of  ift^r* 

^/V«,  oh.  S.    On  the  other  hand,  as  every  wards  aocoaing  innocent  peisani  of  tbA 
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those  where  the  tribunal  has  been  deceived  by  suspicious  circum- 
stances, casual  or  forged,  coupled  with  false  direct  testimony;  for 
in  such  cases  the  two  species  of  evidence  (though  each  is  fallacious 
in  itself)  prop  up  each  other.  And  as  in  the  most  important  trans- 
actions of  life,  in  all  the  moral,  and  most  of  the  physical  sciences, 
we  are  compelled  to  rely  almost  exclusively  on  probable  or  presump- 
tive reasoning  (n),  it  seems  difficult  to  suggest  why  a  higher  degree 
of  assurance  should  be  required  in  judicial  investigations,  even  were 
such  assurance  attainable 

§  469.  But  while  we  condemn  this  perhaps  not  unnatural  error, 
what  must  be  said  of  one  of  an  opposite  kind,  infinitely  more  mis- 
chievous because  promulgated  by  authority  which  we  are  bound  to 
respect,  —  namely,  the  setting  presumptive  evidence  above  all  other 
modes  of  proof,  and  investing  it  with  infallibility?  Juries  have 
been  told  from  the  bench,  even  in  capital  cases,  that  "  where  a  vio- 
lent presumption  necessarily  arises  from  circumstances,  they  are 
more  convincing  and  satisfactory  than  any  other  kind  of  evidence, 
because  fads  eariTiot  lie "  (o).  Numerous  remarks  might  be  made 
on  this  strange  dogma ;  the  first  of  which  that  presents  itself  is,  that 
the  moment  we  talk  of  anything  following  as  a  necessary  conse- 
quence from  others,  all  idea  of  presumptive  reasoning  is  at  an  end  {p). 
Secondly,  that  even  assuming  the  truth  of  the  assertion  that  facts  or 
circumstances  cannot  lie,  still,  so  long  as  witnesses  and  documents, 
by  which  the  existence  of  those  facts  must  be  established  (^),  can 
he,  or  even  honestly  misrepresent,  so  long  will  it  be  impossible  to 
arrive  at  infallible  conclusions  from  circumstantial  evidence.  But, 
without  dwelling  on  these  considerations,  look  at  the  broad  propo- 
sition, "Facts  cannot  lie."  Can  they  not,  indeed  ?  When,  in  order 
to  efiTect  the  ruin  of  a  poor  servant,  his  box  is  opened  with  a  false 
key,  and  a  quantity  of  goods  stolen  from  his  master  is  deposited  in 


in  order  to  obtain  a  reward  held  oat  for  wick  Sp.  Ass.  1781,  Report  by  Gumey ; 

the  connction  of  offenders.    At  Dublin,  per  Mounteney,  B.,  in  Annesley  v.  Earl  of 

in  January,  1S42,  one  John  Delahunt  was  Anglesea,  17  How.  St  Tr.  1430  ;   Gilb. 

convicted  and  executed  for  an  oifence  of  Evid.  157,   4th  ed. ;  Paley's  Moral  and 

this  nature.    See  also  R.  v.  M*Daniel  and  Political  Philosophy,  bk.  6,  ch.  9;  and  the 

others,  0.  B.  Seas.  1755,  reported  in  Fos-  Works  of  Chancellor  D'Aguesseau^   torn, 

ter's  C.  L.  121.  12,  p.  647. 

(n)  Locke  on  the  Human  Understand-  (p)  See  supru,  §  468. 

ing,  bL  4,  ch.  14.  {q)  Domat,  Lois  Civiles,  pt.  1,  liv.  8, 

(o)  Per  Legge,  B.,  in  the  case  of  Maiy  tit.   6,  Pr^amb. ;  Theory  of  Presumptive 

Blandy,  18  How.  St.  Tr.  1187.    See  also,  Proof,  pp.  23  and  28. 
per  BoUcr,  J.,  \a  Donellan's  case,  War- 
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it,  —  or  where  a  man  is  found  dead,  with  a  bloody  weapon  lying  be- 
side him,  which  is  proved  to  belong  to  a  person  with  whom  be  has 
had  a  quarrel  a  short  time  before,  and  footmarks  of  that  person  are 
traced  near  the  corpse,  but  the  murder  has  in  reality  been  com- 
mitted by  a  third  person,  who,  owing  a  spite  to  both,  put  on  the 
shoes  of  one  of  them  and  borrowed  his  weapon  to  kill  the  other, — 
do  not  the  circumstances  lie,  —  wickedly,  cruelly  lie  (r)  ?  There  is 
every  reason  to  fear  that  a  blind  reliance  on  the  dictum,  "Facts 
cannot  lie/'  has  occasionally  exercised  a  mischievous  efifect  in  the 
administration  of  justice. 

§  470.  In  dealing  with  judicial  evidence  of  all  kinds,  ignorance 
dogmatizes,  science  theorizes,  sense  judgea  The  right  application 
of  presumptive,  as  of  other  species  of  evidence,  depends  on  the 
intelligence,  the  honesty,  and  the  firmness  of  tribunals.  To  con- 
vict, at  least  in  capital  cases,  on  the  strength  of  a  single  circum- 
stance, is  always  dangerous ;  and  it  has  been  justly  observed,  that 
where  the  criminative  facts  of  a  presumptive  nature  are  more 
numerous,  most  of  the  erroneous  convictions  which  have  taken 
place  have  arisen  from  relying  too  much  on  general  appearances, 
when  no  inchoate  act  approaching  the  crime  has  been  proved 
against  the  accused  (s). 

§  471.  But  the  stream,  and  even  the  source  of  justice,  may  be 
poisoned  by  causes  irrespective  of  the  imbecility  of  laws  or  the 
errors  of  tribunals.  One  of  these,  from  the  influence  it  has  fre- 
quently exercised  in  capital  cases,  and  especially  when  the  proof 
against  the  accused  has  been  presumptive,  deserves  particular  atten- 
tion. We  allude  to  the  prevalence  of  superstitious  notions,  which, 
although  much  diminished  by  the  march  of  enlightenment  and  civil- 
ization, is  far  from  extinct.  The  days  are,  it  is  true,  gone  by  when 
supernatural  agency  was  allowed  to  supply  chasms  in  a  chain  of 
proof;  when  persons  were  condemned  to  death  on  the  supposed 
testimony  of  apparitions  (0»  or  because  the  corpse  bled  at  their 

(r)  A  bod  case  of  this  latter  kind  is  («)  Theoiy  of  PresumptiFe  Vnot,  5S, 

given  in  the  Theory  of  Presninptive  Proof,  69. 

Append.  Case  10.    See  also  the  case  of  (t)  At  a  trial  in  1754,  for  moider,  be- 

Adrieu  Dou^,  5  Causes  Celfebres,  444,  Ed.  fore  the  Conrt  of  Josticiary  in  Scotland, 

Richer,  Amsterd.  1773;  and  supra,  bk.  2,  two  witnesses  were  allowed  to  swear  to 

pt.  2,  on  Real  Evidence.     See  also  the  their  having  seen  a  ghost  or  spirit,  which 

story  narrated  by  Cicero,  De  Inv.  lib.  2,  they  said  had  told  them  where  the  body 

s.  4,  cited  Ram  on  Facts,  97,  and  the  qao-  was  to  be  found,  and  that  the  panels  (L  e. 

tation  from  Cymbeline  in  Qoodeve  on  Evi-  the  accused)  were  the  munlerera.    Bar* 

denoe,  48,  44.  nett's  Crim.  Law  of  Scotland,  529. 
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touch  (u) ;  but  the  spirit  of  superstition  is  ever  the  same.  There 
is  a  notion  still  very  prevalent  among  the  lower  orders  of  society, 
(though  not  by  any  means  confined  to  them,)  that  no  person  would 
venture  to  die  with  a  lie  in  his  mouth ;  and,  consequently,  that  when 
a  criminal  awaiting  his  execution,  especially  a  criminal  who  evinces 
religious  feeling,  makes  a  solemn  protestation  of  his  innocence,  no 
alternative  remains  but  to  believe  him,  and  that  the  tribunal  by 
which  he  was  condemned  was  either  corrupt  or  mistaken.  It  is 
difficult  to  imagine  a  fallacy  more  dangerous  to  the  peace  of  society 
than  thia  Conceding  that  such  protestations  are  always  deserving 
of  attention  from  the  executive,  what  is  there  to  invest  them  with 
any  conclusive  effect,  in  opposition  to  a  chain  of  presumptive  evidence 
the  force  of  which  falls  short  only  of  mathematical  demonstration  ? 
The  criminal,  it  is  argued,  is  standing  on  the  confines  of  a  future 
world.  True;  but  perhaps  he  does  not  believe  in  its  existenca 
Take,  however,  the  strongest  case.  Suppose  his  faith  undoubted, 
that  he  has  attended  most  assiduously  to  every  religious  duty,  and 
displayed,  up  to  the  very  moment  of  execution,  a  becoming  sense 
of  contrition  for  past  offences  in  general,  but  that  he  solemnly 
declares  his  innocence  of  the  crime  for  which  he  is  about  to  suffer ; 
must  he  necessarily  be  believed  ?  Is  there  nothing  else  to  be  taken 
into  consideration  ?  He  reflects  on  the  obloquy  which  an  avowal  of 
his  guilt  will  bring  on  his  family  and  connections,  —  that  its  effect 
will  be  to  expose  them  to  the  finger  of  scorn  for  generations  to  come, 
or,  perhaps,  to  reduce  them  to  poverty,  or  drive  them  to  self-expa- 
triation. With  all  this  present  to  his  mind,  we  need  not  be  aston- 
ished if  a  criminal,  whose  notions  of  morality  were  perhaps  never 
very  clear,  should,  particularly  when  regard  for  his  own  memory  is 
taken  into  the  account,  delude  himself  into  the  belief  that  a  false  pro- 
testation of  innocence,  made  to  avert  so  much  evil,  is  an  offence  of  an 
extremely  venial  nature,  if  not  an  act  deserving  positive  approbation. 
We  must  not  forget  the  position  in  life  and  the  character  of  the  per- 
sons who  commonly  make  these  protestations,  or  expect  them  to  see 

• 

(tt)  In  this  conntry,  in   the  case  of  after  death,  and  one  of  the  parties  required 

Msiy  Norkott  and  others,  who  were  tried  to  touch  it,  "  the  brow  of  ^e  dead,  which 

at  the  bar  of  the  King's  Bench,  in  the  4  before  was  of  a  livid  and  carrion  color,  be- 

Gar.  I.  (1628-9),  on  an  appeal  of  the  mur-  gan  to  have  a  dew,  or  gentle  sweat,  arise  on 

der  of  Jane  Norkott,  wife  of  one  of  the  it,  which  increased  by  degrees,  tiU  the 

accused,  two  respectable  clergymen  swore  sweat  ran  down  in  drops  on  the  face,*'  &c 

that,  the  body  having  been  taken  out  of  14  How.  St  Tr.  1824,  reported  by  Sexjeant 

the  grave  and  laid  on  the  grass  thirty  days  Maynard. 
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with  the  eyes  of  philosophy  the  extent  of  the  mischief  which  will 
inevitably  result  from  a  conviction  in  the  public  mind  that  an  inno- 
cent man  has  been  sacrificed  by  a  corrupt  or  mistaken  sentence. 
The  immediate  benefit  to  themselves,  their  families,  or  neighbors 
forms  the  boundary  line  of  their  vision,  while  the  great  interests  of 
society  are  lost  in  a  distant  horizon.  The  judicial  histories  of  all 
countries  furnish  examples  of  the  most  solemn  denunciations  of  the 
unjustness  of  their  judges,  or  the  perjury  of  the  witnesses  against 
them,  made  by  criminals  the  blackness  of  whose  deeds  and  the  jus- 
tice of  whose  condemnation  no  rational  being  could  doubt ;  and  when 
we  recollect  the  numerous  instances  which  have  occurred  of  per- 
sons making  groundless  confessions  of  guilt  (x),  we  shall  cease  to  be 
surprised  at  false  asseverations  of  innocence. 

(a;)  See  infra,  ch.  7. 
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§  472.  The  exaction  of  original  evidence  is  unquestionably  one 
of  the  most  marked  features  of  English  law  (a).  And  in  the  present 
chapter  we  propose  to  consider  the  application  of  this  principle  to 
the  proof  of  instruments  and  documents,  which  are  sufficiently  iden- 
tified by  description,  and  proximate  to  the  issues  raised,  to  be  at 
least  prima  facie  receivable  in  evidence.  Such  are  said  to  be  the 
"  primary  evidence  "  of  their  own  contents ;  and  the  term  "  second- 
ary evidence"  is  used  to  designate  any  derivative  proof  of  them; 
such  as  memorials,  copies,  abstracts,  recollections  of  persons  who 
have  read  them,  &c.  It  is  a  general  and  well-known  rule,  that  no 
secondaiy  evidence  of  a  document  can  be  received  until  an  excuse, 
such  as  the  law  deems  sufficient,  is  given  for  the  non-production  of 
the  primary.^  Whether  a  proper  foundation  has  been  laid  for  the 
admission  of  secondary  evidence  is  to  be  determined  by  the  judge, 
and  if  this  depends  on  a  disputed  question  of  fact  he  must  decide 

it  (b). 

(a)  See  Introd.  pt.  1,  §  29,  and  bk.  1,    v.  Mitchell,  2  Moo.  &  B.  866 ;  Elmes  v. 
pt  1,  fl  87-S9.  •  Ogle,  16  Jar.  180. 

{b)  Supra,  bk.  1,  pt.  1,  §  82 ;  Harvey 

^  See  I  215,  n.  1,  C.  III.  (a),  mpra. 
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§  473  (c).  And  here  the  important  question  presents  itself,  Is 
this  principle  confined  to  evidence  in  causa,  or  does  it  extend  to 
evidence  extra  causam  t  The  following  questions  were  put  by  the 
House  of  Lords,  and  the  following  answers  given  by  the  judges, 
during  the  proceedings  against  Queen  Caroline,  in  1820  (d),  "  First, 
Whether,  in  the  courts  below,  a  party,  on  cross-examination,  would 
be  allowed  to  represent  in  the  statement  of  a  question  the  contents 
of  a  letter,  and  to  ask  the  witness  whether  the  witness  wrote  a  letter 
to  any  person  with  such  contents,  or  contents  to  the  like  effect, 
without  having  first  shown  to  the  witness  the  letter,  and  having 
asked  that  witness  whether  the  witness  wrote  that  letter,  and  his 
admitting  that  he  wrote  such  letter  ? "  "  Secondly,  Whether,  when 
a  letter  is  produced  in  the  courts  below,  the  court  would  allow  a 
witness  to  be  asked,  upon  showing  the  witness  only  a  part  of,  or 
one  or  more  lines  of  such  letter  and  not  tlie  whole  of  it^  whether 
he  wrote  such  part  or  such  one  or  more  lines ;  and,  in  case  the 
witness  shall  not  admit  that  he  did  or  did  not  write  the  same,  the 
witness  can  be  examined  to  the  contents  of  such  letter? "  "  Thirdly, 
Whether,  when  a  witness  is  cross-examined,  and,  upon  the  produc- 
tion of  a  letter  to  the  witness  under  cross-examination,  the  witness 
admits  that  he  wrote  that  letter,  the  witness  can  be  examined  in  the 
courts  below,  whether  he  did  not,  in  such  letter,  make  statements 
such  as  the  counsel  shall,  by  questions  addressed  to  the  witness, 
inquire  are  or  are  not  made  therein;  or  whether  the  letter  itself 
must  be  read  as  the  evidence  to  manifest  that  such  statements  are 
or  are  not  contained  therein ;  and  in  what  stage  of  the  proceedings, 
according  to  the  practice  of  the  courts  below,  such  letter  could  be 
required  by  counsel  to  be  read,  or  be  permitted  by  the  court  below 
to  be  read  ? "  The  first  of  these  questions  the  judges  answered  in 
the  negative ;  on  the  ground  that  "  The  contents  of  every  written 
paper  are,  according  to  the  ordinary  and  well-established  rules  of 
evidence,  to  be  proved  by  the  paper  itself,  and  by  that  alone,  if  the 
paper  be  in  existence;  the  proper  course,  therefore,  is  to  ask  the 
witness  whether  or  no  that  letter  is  of  the  handwriting  of  the  wit- 
ness. If  the  witness  admits  that  it  is  of  his  or  her  handwriting, 
the  cross-examining  counsel  may,  at  his  proper  season,  read  that 
letter  as  evidence,  and,  when  the  letter  is  produced,  then  the  whole 

{e)  Sections    474  -  480,    which     were    judges,  are  wholly  omitted  in  the  present 
mainly  devoted  by  the  anthor  to  a  for-     edition, 
eible   attack    on    the    answers    of   the         (d)  2  B,\  K  28^291. 
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of  the  letter  is  made  evidenca     One  of  the  reasons  for  the  rule 
reqairing  the  production  of  written  instruments  is,  in  order  that  the 
court  may  be  possessed  of  the  whole-    If  the  course  which  is  here 
proposed  should  be  followed^  the  cross-examining  counsel  may  put 
the  court  in  possession  only  of  a  part  of  the  contents  of  the  written 
paper ;  and  thus  the  court  may  never  be  in  possession  of  the  whole, 
though  it  may  happen  that  the  whole,  if  produced,  may  have  an 
effect  very  different  from  that  which  might  be  produced  by  a  state,- 
ment  of  a  part."    The  first  part  of  the  second  question,  namely, 
"  Whether,  when  a  letter  is  produced  in  the  courts  below,  the  court 
would  allow  a  witness  to  be  asked,  upon  showing  the  witness  only  a 
part  of,  or  one  or  more  lines  of  such  letter  and  not  the  whole  of  it, 
whether  he  wrote  such  part  ?"  the  judges  thought,  should  be  answered 
by  them  in  the  affirmative  in  that  form ;  but  to  the  latter,  ''and  in 
case  the  witness  shall  not  admit  that  he  did  or  did  not  write  such  part, 
whether  he  can  be  examined  as  to  the  contents  of  such  letter,"  they 
answered  in  the  n^ative,  for  the  reasons  already  given,  namely,  that 
the  paper  itself  is  to  be  produced,  in  order  that  the  whole  may  be 
seen,  and  the  one  part  explained  by  the  other.    To  the  first  part  of 
the  third  question  Lord  Chief  Justice  Abbott  answered  as  follows : 
"The  judges  are  of  opinion,  in  the  case  propounded,  that  the  counsel 
cannot,  by  questions  addressed  to  the  witness,  inquire  whether  or 
DO  such  statements  are  contained  in  the  letter ;  but  that  the  letter 
itself  must  be  read  to  manifest  whether  such  statements  are  or  are 
not  contained  in  that  letter.     In  delivering  this  opinion  to  your 
lordships,  the  judges  do  not  conceive  that  they  are  presuming  to 
offer  to  your  lordships  any  new  rule  of  evidence,  now  for  the  first 
time  introduced  by  them ;  but  that  they  found  their  opinion  upon 
what,  in  their  judgment,  is  a  rule  of  evidence  as  old  as  any  part  of 
the  common  law  of  England,  namely,  that  the  contents  of  a  written 
instrument,  if  it  be  in  existence,  are  to  be  proved  by  that  instrument 
iteelf,  and  not  by  parol  evidence."    To  the  latter  part  of  the  question 
he  returned  for  answer,  "  The  judges  are  of  opinion,  according  to  the 
ordinary  rule  of  proceeding  in  the  courts  below,  the  letter  is  to  be 
read  as  the  evidence  of  the  cross-examining  counsel,  as  part  of  his 
evidence  in  his  turn,  after  he  shall  have  opened  his  case ;  that  that 
is  the  ordinary  course ;  but  that,  if  the  counsel  who  is  cross-exam- 
ining suggests  to  the  court  that  he  wishes  to  have  the  letter  read 
immediately,  in  order  that  he  may,  after  the  contents  of  that  letter 
shall  have  been  made  inown  to  the  court,  found  certain  questions 
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upon  the  contents  of  that  letter,  to  be  propounded  to  the  witness, 
Mrhich  could  not  well  or  effectually  be  done  without  reading  tbe 
letter  itself,  that  becomes  an  excepted  case  in  the  courts  below,  and, 
for  the  convenient  administration  of  justice,  the  letter  is  pennitted 
to  be  read  at  the  suggestion  of  the  counsel,  but  considering  it^  bow- 
ever,  as  part  of  the  evidence  of  the  counsel  proposing  it,  and  subject 
to  all  the  consequences  of  having  such  letter  considered  as  part  of 
his  evidence." 

The  foregoing  questions  and  answers  were  followed  by  this  (<) : 
"  Whether,  according  to  the  established  practice  in  the  courts  below, 
counsel  cross-examining  are  entitled,  if  the  counsel  on  the  other  side 
object  to  it,  to  ask  a  witness  whether  he  has  made  representations  of 
a  particular  nature,  not  specifying  in  his  question  whether  tbe 
question  refers  to  representations  in  writing  or  in  words  ? "  Lord 
Chief  Justice  Abbott  delivered  the  following  answer  of  the  judges: 
''  The  judges  find  a  difficulty  to  give  a  distinct  answer  to  tiie  ques- 
tion thus  proposed  by  your  lordships,  either  in  the  afi&nnative 
or  negative,  inasmuch  as  we  are  not  aware  that  there  is,  in  tbe 
courts  below,  any  established  practice  which  we  can  state  to  your 
lordships,  as  distinctly  referring  to  such  a  question  propounded  bj 
counsel  on  cross-examineybion  as  is  here  contained  ;  that  is,  whether 
the  counsel  cross-examining  are  entitled  to  ask  the  witness  whetber 
he  has  made  such  representation ;  for  it  is  not  in  the  recoUecdon  of 
any  one  of  us  that  such  a  question,  in  those  words,  namely, '  whetber  a 
witness  has  made  such  and  such  representation,*  has  at  any  time  been 
asked  of  a  witness.  Questions,  however,  of  a  similar  nature  are  fre- 
quently asked  at  Nisi  Prius,  referring  rather  to  contracts  and  agree- 
ments, or  to  supposed  contracts  and  agreements,  than  to  declarations 
of  the  witness ;  as,  for  instance,  a  witness  is  often  asked  whether  there 
is  an  agreement  for  a  certain  price  for  a  certain  article, — an  agree- 
ment for  a  certain  definite  time,  —  a  warranty,  —  or  other  mattff  of 
that  kind  being  a  matter  of  contract ;  and,  when  a  question  of  tbat 
kind  has  been  asked  at  Nisi  Prius  the  ordinary  course  has  been  for 
the  counsel  on  the  other  side  not  to  object  to  the  question  as  a 
question  that  could  not  properly  be  put,  but  to  interpose,  on  his  own 
behalf,  another  intermediate  question ;  namely,  to  ask  the  witness 
whetlier  the  agreement  referred  to  in  the  question  originally  pro- 
posed by  the  counsel  on  the  other  side  was  or  was  not  in  writing; 
and,  if  the  witness  answers  that  it  was  in  writing,  then  the  inquiiy 

(e)  2  B.  &  B.  292-294.  * 
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is  Stopped,  because  the  writing  must  be  itself  produced.  —  My  lords, 
therefore,  although  we  cannot  answer  your  lordships'  question  dis- 
tinctly in  the  afBrmative  or  the  negative,  for  the  reason  I  have 
given,  namely,  the  want  of  an  established  practice  referring  to  such 
a  question  by  counsel ;  yet,  as  we  are  all  of  opinion  that  the  witness 
cannot  properly  be  asked,  on  cross-examination,  whether  he  has 
written  such  a  thing  (the  proper  course  being  to  put  the  writing 
into  his  hands,  and  ask  him  whether  it  be  his  writing),  considering 
the  question  proposed  to  us  by  your  lordships,  with  reference  to 
that  principle  of  law  which  requires  the  writing  itself  to  be  pro- 
duced, and  with  reference  to  the  course  that  ordinarily  takes  place 
on  questions  relating  to  contracts  or  agreements,  we,  each  of  us, 
think,  that  if  such  a  question  were  propounded  before  us  at  Nisi 
Prius,  and  objected  to,  we  should  direct  the  counsel  to  separate  the 
question  into  its  parts.  My  lords,  I  find  I  have  not  expressed  my- 
self with  the  clearness  I  had  wished,  as  to  dividing  the  question 
into  parts.  I  beg,  therefore,  to  inform  the  House,  that,  by  dividing 
the  question  into  parts,  I  mean,  that  the  counsel  would  be  directed 
to  ask  whether  the  representation  had  been  made  in  writing  or  by 
words.  If  he  should  ask,  whether  it  had  been  made  in  writing,  the 
counsel  on  the  other  side  would  object  to  the  question  ;  if  he  should 
ask  whether  it  had  been  made  by  words,  that  is,  whether  the  witness 
had  said  so  and  so,  the  counsel  would  undoubtedly  have  a  right  to 
put  that  question,  and  probably  no  objection  would  be  made  to  it." 

§  481  (/).  The  answers  of  the  judges  in  Queen  Caroline's  case,  — 
opposed,  as  they  weie,  to  the  most  elementary  principles  of  evidence, 
—  having  for  years  been  denounced  by  writers  on  the  subject,  and 
latterly  by  the  Common  Law  Commissioners  of  1850,  at  length 
received  the  condemnation  of  the  legislature.  The  Common  Law 
Procedure  Act,  1854  (17  &  18  Vict  c.  125,  s.  24),  following  almost 
verbatim  the  recommendation  of  those  commissioners,  enacts,  "A 
witness  may  be  cross-examined  as  ta  previous  statements  made  by 
him  in  writing,  or  reduced  into  writing,  relative  to  the  subject  matter 
of  the  cause,  without  such  writing  being  shown  to  him ;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his  attention 
must»  before  such  contradictory  proof  can  be  given,  be  called  to 
those  parts  of  the  writing  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him :  Provided  always,  that  it  shall  be  competent  for 
the  judge,  at  any  time  during  the  trial,  to  require  the  production  of 

(/)  Aa  to  omlBflion  from  thia  edition  of  ss.  473-480,  aee  p.  446,  note  (e),  ante. 
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the  writing  for  his  inspection,  and  he  may  thereupon  make  such  use 
of  it  for  the  purposes  of  the  trial  as  he  shall  think  fit"  By  sect. 
103,  the  enactments  in  this  section  are  extended  to  eveiy  court  of 
civil  judicature  in  England  and  Ireland ;  and  28  Vict  c.  18,  secta  1 
and  5,  extends  them  to  criminal  cases. 

§  482.  It  has  been  already  stated  that,  when  the  absence  of  the 
primary  source  of  evidence  has  been  accounted  for,  secondary  evi- 
dence is  receivable  (^).  The  excuses  which  the  law  allows  for  dis- 
pensing with  primary  evidence  are,  that  the  document  has  been 
destroyed  or  lost ;  or  that  it  is  in  the  possession  of  the  adversary, 
who  does  not  produce  it  after  due  notice  calling  on  him  so  to  do ;  or 
in  that  of  a  party  privileged  to  withhold  it,  who  insists  on  his  privi- 
lege; or  who  is  out  of  the  jurisdiction  of  the  court,  and  conse- 
quently cannot  be  compelled  to  produce  it  Whether  a  sufficient 
foundation  has  been  laid  for  admitting  secondaiy  evidence,  is  often 
a  matter  of  nicety ;  and  depends  on  whether  sufficient  proof  has 
been  given  of  the  destruction  or  loss  of  the  document ;  whether  a 
notice  to  produce  is  required,*^  as  in  many  cases  the  proceedings 
amount  to  constructive  notice,  and  in  others  notice  to  produce  is 
dispensed  with  by  statute  (h); — and  if  so,  whether  the  notice  given 
is  sufficient  in  its  terms,  and  has  been  given  in  proper  time,  &a 
There  are,  however,  some  general  principles  which  should  always  be 
borne  in  mind.  First  Whether  sufficient  search  has  been  made  for 
a  document  depends  much  on  its  nature  and  the  circumstances  of 
the  case  (i),  —  as  a  useless  document  may  be  presumed  to  have  been 
lost  or  destroyed,  on  proof  of  a  much  less  search,  and  after  a  much 
shorter  time,  than  an  important  one.  This  subject  is  well  illus- 
trated in  the  case  of  Gathercole  v.  Miall  (j ),  which  was  an  action 
for  a  libel  in  a  newspaper  called  ''  The  Nonconformist"  In  order 
to  prove  the  circulation  of  the  libel,  a  witness  was  called  who  said 
he  was  president  of  a  literary  institution  which  consisted  of  eighty 
members;  that  a  number  of  ".The  Nonconformist"  was  brought  to 
the  institution,  he  did  not  know  by  whom,  and  left  there  gratui- 
tously ;  that,  about  a  fortnight  afterwards,  it  was  taken  (as  he  sup- 

ig)  Supra,  §  472.     "Quumque  ex  ea         (A)  E.  g.  17  ft  18  Vict  c.  104,  b.  165. 
definitione  adpareat,    instrumeDta  remm  (0  R.  ».  East  Farleigh,  6  D.  A  RyL 

gestarum  fidei  ac  memori»  causa  confici:  147  ;  Gathercole  v,   Miall,  15  M.  &  W. 

facile  patet,  eis  amissis,  jus  non  exspirare,  319  ;  Richards  v.  Lewis,  15  Jar.  612  ;  R. 

nee  ullam  obligationem  perimi,  dum  alia  v,  Braintree.  1   E.  4  E.  61 ;  Qailter  ». 

Bupersit probandi  ratio."  Heinec.  ad  Pand.  Jorfs,  14  C.  B.,  N.  S.  747. 
para  4.  §  133.    See  also  Mascard.  de  Prob.  (j)  15  M.  k  W,  319, 

Concl.  480,  N.  4. 
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posed)  out  of  the  subscribers'  room  without  his  authority,  and  was 
never  returned ;  that  he  had  searched  the  room  for  it,  but  had  not 
found  it,  and  never  knew  who  had  it ;  aud  that  he  believed  it  had 
been  lost  or  destroyed  Under  these  circumstances,  the  judge  at 
Xisi  Prius  held  that  secondary  evidence  of  the  contents  of  the  paper 
was  admissible.  A  new  trial  having  been  moved  for,  on  the  ground 
that  this  evidence  was  improperly  received,  the  court  held  the  rul- 
ing to  be  right  Alderson,  B.,  in  delivering  his  judgment,  says  (k) : 
"  The  question  whether  there  has  been  a  loss,  and  whether  there  has 
been  sufficient  search,  must  depend  veiy  much  on  the  nature  of  the 
instrument  searched  for ;  and  I  put  the  case,  in  the  course  of  the 
argument,  of  the  back  of  a  letter.  It  is  quite  clear  a  very  slender 
search  would  be  sufficient  to  show  that  a  document  of  that  descrip- 
tion had  been  lost  If  .we  were  speaking  of  an  envelope  in  which  a 
letter  had  been  received,  and  a  person  said, '  I  have  searched  for  it 
among  my  papers,  I  cannot  find  it,*  surely  that  would  be  sufficient 
So,  with  respect  to  an  old  newspaper  which  had  been  at  a  public 
coffee-room;  if  the  party  who  kept  the  public  coffee-room  had 
searched  for  it  there,  where  it  ought  to  be  if  in  existence,  and  where 
naturally  he  would  find  it,  and  says  he  supposes  it  has  been  taken 
away  by  some  one,  that  seems  to  me  to  be  amply  sufficient  If  he 
had  said, '  I  know  it  was  taken  away  by  A.  B.,'  then  I  should  have 
said,  you  ought  to  go  to  A  B.,  and  see  if  A  B.  has  not  got  that 
which  it  is  proved  he  took  away ;  but  if  you  have  no  proof  that  it 
was  taken  away  by  any  individual  at  all,  it  seems  to  me  to  be  a  very 
unreasonable  thing  to  require  that  you  should  go  to  all  the  members 
of  the  club,  for  the  purpose  of  asking  one  more  than  another 
whether  he  has  taken  it  away,  or  kept  it  I  do  not  know  where  it 
would  stop ;  when  you  once  go  to  each  of  the  members,  then  you. 
must  ask  each  of  the  servants,  or  wives,  or  children  of  the  mem- 
bers ;  and  where  will  you  stop  ?  As  it  seems  to  me,  the  proper 
limit  is,  where  a  reasonable  person  would  be  satisfied  that  they  had 
bona  Jide  endeavored  to  produce  the  document  itself ;  and  therefore 
I  think  it  was  reasonable  to  receive  parol  evidence  of  the  contents 
of  this  newspaper."  Secondly.  According  to  some  authorities,  the 
object  of  a  notice  to  produce  is  not  merely  to  enable  the  party  served 
to  have  the  document  in  court ;  but  also  that  he  may  be  enabled  to 
prepare  evidence  to  explain,  nullify,  or  confirm  it  (/).    This  notion 

{k)  15  M.  &  W.  8S5.  tridge,  cited  argttendo  in  Doe  d.  Wartney 

{I)  1  Stark.  £▼.  404,  8d  ed. ;  Cook  v,    v.  Grey,  1  Stark.  283. 
Hcam,  1  Moo.  &  B.  201 ;  £zali  v.  Par- 
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has,  however,  been  oventiled,  after  argument  and  full  review  of  the 
cases,  by  the  Court  of  Exchequer,  in  a  case  of  Dwyer  v.  Collins  (m) ; 
in  which  it  was  held,  that  the  sole  object  of  such  a  notice  is  to 
enable  the  party  to  have  the  document  in  court  to  produce  it  if  he 
likes;  and  if  he  does  not,  then  to  enable  the  opponent  to  give 
secondary  evidenca  "  If,"  said  Parke,  B.,  in  delivering  the  judg- 
ment of  the  court,  "this  (the  reason  suggested  by  the  above  au- 
thorities) be  the  true  reason^  the  measure  of  the  reasonabl  length 
of  notice  would  not  be  the  time  necessary  to  procure  the  document, 
a  comparatively  simple  inquiry,  but  the  time  necessary  to  procure 
evidence  to  explain  or  support  it,  a  very  complicated  one,  depending 
on  the  nature  of  the  case  and  the  document  itself  and  its  bearing  on 
the  cause."  And  it  was  accordingly  held  in  that  case,  that  where  a 
party  to  a  suit,  or  his  attorney,  has  a  document  with  him  in  court, 
he  may  be  called  on  to  produce  it  without  previous  notice ;  and  in 
the  event  of  his  refusing,  the  opposite  party  may  give  secondary 
evidence. 

§  483.  The  expression  that  secondary  evidence  of  a  document  is 
receivable,  must  not  be  understood  to  mean  that  conjectural,  or  any 
other  form  of  illegal  evidence  of  it,  will  be  received.  Secondary 
evidence  must  be  UgitimaU  evidence,  inferior  to  the  primary  solely 
in  respect  of  its  derivative  character.  Thus,  the  copy  of  a  copy  of 
a  destroyed  or  lost  document  is  not  receivable  in  evidence,  even 
though,  as  it  seems,  the  absence  of  the  first  copy  has  been  satisfac- 
torily explained  {n)}  So,  previous  to  the  14  &  15  Vict  c  99,  s.  2, 
where  a  document  was  lost,  a  copy  of  it  made  by  the  party  to  the 
suit  was  not  admissible,  unless  proved  by  evidence  cdiwnde  to  be 
accurate ;  for  as  he  was  not  a  competent  witness  for  himself,  so  what 
he  wrote  could  not  be  evidence  for  him  (o). 

And  here  it  is  of  the  utmost  importance  to  remember  that  there 
are  no  degrees  of  secondary  evidence  {p)^  A  party  entitled  to  resort 
to  this  mode  of  proof  may  use  any  form  of  it ;  his  not  adducing,  or 
even  wilfully  withholding,  some  other,  likely  to  be  more  satisfactory, 

(m)  7  Exch.  639 ;  16  Jurist,  560.  (o)  Fiaher  v.  SunndA,  1  Cunp.  19S, 

(it)  Reeye  v.  Long,  Holt,  2S6 ;  Anon.,  193. 
Skinn.  174  ;  liebman  v.  Pooley,  1  Stark.  (p)  Doe  d.  Cabert «.  Ross,  7  M.  4  W. 

167;  Everinghunv.  Roimdell,2Moo.fcB.  102;  Hall  v.  Ball,  8  Scott,  N.  R.  577; 

188  ;  Gilb.  £y.  9,  4th  ed.  Brown  «.  Woodman,  6  Car.  k  P.  206. 

1  Winn  V.  Pattenon,  9  Pet  668  ;  Goodrich  v.  Weston,  102  Mas.  862,  oDiilra. 
*  See  §  215,  n.  1,  C.  III.  (<Q,  supra. 
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1*8  only  matter  of  observation  for  the  jury.  Thus,  the  evidence  of 
a  witness  who  has  read  a  destroyed  or  lost  document  is  perfectly 
receivable,  although  a  copy  or  abstract  of  it  is  in  existence,  and  per- 
haps even  in  court.  This  rule,  so  elementary  in  its  nature,  was  not 
established  until  the  case  of  Doe  d.  Gilbert  v,  Eoss  (£),  in  1840 ;  pre- 
vious to  ivhich,  however,  various  dicta  were  to  be  found  on  the  sub- 
ject, and  the  prevailing  opinion  was  rather  the  other  way  (r).  But 
that  decision  is  in  perfect  accordance  with  the  general  principles 
of  evidence,  and  a  contrary  doctrine  would  open  the  widest  door  to 
fraud  and  chicane.  At  the  trial  of  the  case  on  the  circuit,  in  order 
to  prove,  by  secondary  evidence,  the  contents  of  a  marriage  settle- 
meat, —  a  copy  which  was  tendered  having  been  rejected  for  want 
of  a  stamp,  —  a  short-hand  writer's  notes  of  a  former  trial,  at  which 
the  settlement  was  proved,  were  ofTered  and  received  by  the  judge. 
The  jury  having  found  for  the  plaintiflT,  it  was  objected  before  the 
court  in  banc  that  this  evidence  ought  not  to  have  been  received, 
especially  as  it  appeared  that  a  copy  of  the  settlement  was  in  exist- 
ence ;  and  several  of  the  previous  dicta  were  cited.  The  court,  how- 
ever, refused  even  a  rule  to  show  cause  on  this  point ;  Parke,  B., 
observing :  "as  soon  as  you  have  accounted  for  the  original  docu- 
ment, you  may  then  give  secondary  evidence  of  its  contents.  When 
parol  evidence  is  then  tendered,  it  does  not  appear  from  the  nature 
of  such  evidence  that  there  is  any  attested  copy,  or  better  species 
of  secondary  evidence  behind.  We  know  of  nothing  but  of  the 
deed  which  is  accounted  for,  and  therefore  the  parol  evidence  is  in 
itself  unobjectionable.  Does  it  then  become  inadmissible,  if  it  be 
shown  from  other  sources,  that  a  more  satisfactory  species  of  second- 
ary evidence  exists  ?  I  think  it  does  not ;  and  I  have  always  under- 
stood the  rule  to  be,  that,  when  a  party  is  entitled  to  give  secondary 
evidence  at  all,  he  may  give  any  species  of  secondary  evidence 
within  his  power." 

§  484.  There  are  several  exceptions  to  the  rule  which  requires 
primary  evidence  to  be  given.  The  following  are  the  princi- 
pal First,  where  the  production  of  it  is  physically  impossible, 
as  where  characters  are  traced  on  a  rock :  or,  secondly,  where  it 
would  be  highly  inconvenient  on  physical  grounds;  as  where 
they  are    engraven  on    a    tombstone  (s),  or    chalked  on    a  wall 

(f)  7  K.  A  W.  102.  {a)  Tracy  Peerage  case,  10  Ci.  k  P. 

('')  Tho  caam  were  collected    by  the    154. 
wthor  in  the  Monthly  Law  Mag.,  vol.  i, 
^2W. 
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or  building  (Q,  or  contained  in   a  paper   permanently  fixed  to 

it  (i*)/  &c. 

§  485.  3.  The  most  important  and  conspicuous  exception,  bow- 
ever,  is  with  respect  to  the  proof  of  records  (x),  and  other  public 
documents  of  general  concernment  (y)  ^ ;  the  objection  to  producing 

(0  Mortimer  v.  M'Callan,  6  M.  &  W.  (x)  Dr.  Leyfield*a  caae,  10  Ca  92  b; 

68,  63,  68;  Sayer  v.  Gloasop,  2  Exch.  411,  Doct  Placit.  201,  206;  Leighton  v.  Leigh- 

per   Rolfe,  B. ;   Bruce  v.  Nicolopulo,  11  ton,  1  Str.  210. 
Exch.  129.  (y)  MorUmer  v,  M'CalUin,  6  M.  4  W. 

(u)  R.  V.  Fursey,  6  C.  4  P.  84;  Jones  58 ;  Lynch  t.  Clarke,  Holt,  293;  8  Salk. 

V.  Tarleton,  9  M.  &  W.  675.  154.     See  infra, 

1  Publio  Doonmente.  —  A.  DsFiNrrioN.    B.  Paoor  or  CoKTSim. 

A.  Drfinitiun.  —  Public  documents  have  been  defined  as  the  "acts  of  public  func- 
tionaries, in  the  executive,  legislative,  and  judicial  departments  of  government,  includ- 
ing, under  this  general  head,  the  transactions  wliich  official  persons  are  required  to 
enter  in  books  or  registers,  in  the  course  of  their  public  duties,  and  which  occur  within 
the  circle  of  their  own  personal  knowledge  and  observation."     1  Greenl.  Ev.  {  470. 

B.  Proof  of  Contents.  —  I.  Acts  of  State.  II.  Judicial  Becords  anp 
Writings.    III.  Other  Public  Documents. 

I.  Acts  of  State.  — Whether  domestic  or  foreign,  acts  of  state  require  no  proof. 
Courts  will  take  judicial  cognizance  of  the  form  of  government  under  which  they  are. 
constitute<1,  — its  agents,  its  official  seals  and  transactions,  and  the  official  seals  of  all 
foreign  nations  recognized  by  national  authority.  See  §  2^3,  n.  1,  {a)^upra.  Womack 
V.  Dearman,  7  Port.  513;  Story,  Coufl.  Laws,  §  643 ;  Robinson  v.  Gilman,  7  ShepL 
299;  Coit  v.  Milliken,  1  Denio,  376. 

II.  Judicial  Records  and  Writings.  — A  distinction  in  regard  to  proof  of  judi- 
cial records  has  been  taken  between  those  (a.)  of  a  court  of  record,  and  those  {b,)  of 
inferior  tribunals. 

(a. )  Courts  of  Record.  —  The  records  of  a  court  of  record  are  provable:  — 

(1.)  Record.  —  By  the  record  itself,  in  cases  where  the  cause  is  in  the  same  eoor^ 
or  where  the  record  constitutes  the  subject  of  proceedings  in  an  appellate  or  superior 
court  of  the  same  jurisdiction.  Ward  v.  Saunders,  6  Irpd.  (N.  C.)  382  ;  Gray  v. 
Davis,  27  Conn.  447  ;  State  v.  Bartlett,  47  Me.  396  ;  Harper  «.  Bowe,  53  CaL  S33 ; 
Adams  v.  State,  11  Ark.  466.  And  see  also  Miller  «.  Hale,  26  Pa.  St.  482 ;  Vose 
V.  Manly,  19  Mc.  331;  to  the  effect  that  the  record  is  admissible  even  where  a  certified 
copy  may  be  used. 

(2. )  Exemplifications.  —  By  exemplifications  under  the  great  seal  of  state,  foivigii 
or  domestic,  or  under  the  seal  of  the  court  whose  record  it  ia»  Church  v.  Hubbart, 
2  Cranch,  186 ;  Buttrick  v.  Allen,  8  Mass.  273;  Packard  v.  Hill,  7  Cowen,  434,  443 
Gardere  v.  Columbian  Ins.  Co.,  7  Johns.  514  ;  Spaulding  9.  Vincent,  24  Yt.  501 
Ennis  v.  Smith,  14  How.  U.  S.  400,  426  ;  U.  S.  v.  Wiggins,  14  Peters,  834,  346 
Stewart  v.  Swanzy,  23  Miss.  502  ;  Torliert  «.  Wilson,  1  Stew,  k  Por.  200 ;  Allen 
V.  Thaxter,  1  Blackf.  399;  Thompson  v.  Stewart,  3  Conn.  171.  The  seal  of  state  proves 
iteelf.  §  253,  n.  1,  (a)  and  (e),  supra;  Robinson  v.  Gilman,  7  Shepl.  299;  Womack 
V.  Dearman,  7  Port.  513 ;  Williams  v.  Wilkes,  2  Harris,  228  ;  Stanglcin  r.  State,  17 
Oh.  St  453  ;  Watson  v.  Walker,  23  N.  H.  471,  496.  See  also  Pickard  «.  BaUey,  6 
Fost  152. 

(3.)  Attested  Copy.  —  An  attested  copy  authenticated  by  the  proper  officer  is  the 
mode  of  proof  usual  in  this  country,  and  more  especially  as  between  the  courts  of 
the  several  States.  Under  the  constitutional  provision  (Const,  d.  S.,  Art  IV.  $  1) 
requiring  that  "full  faith  and  credit"  be  {pven  the  records  of  other  States  of  th« 
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which  lests  on  the  ground  of  moral,  not  physical  inconvenienca 
They  are,  comparatively  speaking,  little  liable  to  corruption,  altera- 

American  Union,  and  empowering  Congreaa  to  legisUto  to  that  end,  a  method  of  an- 
thenticating  State  records  has  been  provided,  which,  while  not  ezclasive  of  other  recog- 
nized forma  of  aathentication,  is  itiU  the  form  commonly  employed  in  practice.  See 
Mills  V.  Dnryee,  7  Cranch,  481 ;  Mewster  v.  Spaolding,  6  McLean,  24 ;  Hampton  v. 
M'Connel,  8  Wheat.  234  ;  Oilman  v.  Oilman,  126  Mass.  26.  The  provision  (Stat 
U.  S.  May  26,  1790;  1  U.  S.  Stat,  at  Large,  L.  &  B.*8  edition,  122;  2  U.  8.  Stat,  at 
Large,  298)  is  given  in  this  connection  for  convenient  reference:  " The  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved  or  admitted  in  any  other 
oomrt  within  the  United  States,  by  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due  form.  And 
the  said  records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them,  in  every  court  within  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  of  the  State  from  whence  the  said  records  are  or  shall  be 
taken."  Tumbull  v.  Payson,  95  U.  S.  418,  422.  By  the  second  section  of  a  suppl«- 
mentary  statute  (Stat.  U.  S.  March  27,  1804)  this  enactment  was  extended  to  the 
Territories  of  the  United  States,  and  all  countries  subject  to  its  jurisdiction.  These 
provinons,  however,  apply  solely  to  civil  process.  Com.  v.  Green,  17  Mass.  614,  546. 
Th^,  however,  extend  to  equity  records.  Barbour  v.  Watts,  2  A.  K.  Marsh.  290  ; 
Patrick  v.  Gibbs,  17  Tex.  275.  And  to  courts  of  probate.  House  v.  Houze,  16  Tex. 
598;  Washabaugh  v.  Entricken,  34  Pa.  St.  74;  Spencer  v.  Langdon,  21  111.  192;  Set- 
tle V.  Alison,  8  Ga.  201;  Case  v.  McGee,  8  Md.  9;  Melvin  v,  Lyons,  10  Sm.  &  M.  78. 
The  act  does  not  extend  to  the  records  of  United  States  C4>urts.  Adams  v.  Way,  88 
Conn.  419;  Pepoon  v.  Jenkins,  2  Johns.  Cas.  119. 

Judicial  CoMtruetion.  —  For  judicial  construction  of  this  provision  see,  as  to  the 
certificate  of  the  presiding  judge,  Smith  v.  Blagge,  1  Johns.   Cas.  238 ;  Ferguson  v. 
HftTwood,  7  Cranch,  408;  Shown's  Exec'r  v.  Barr,  11  Ired.  296;  Stephenson  v.  Ban- 
nister, 3  Bibb,  (Ky.)  869;  Kirkland  v.  Smith,  2  Martin,  n.  s.  497;  Settle  v.  Alison,' 
8  Ga.  201;  Drnmmond  Admra.  v,  Magroder's  Tmsteea,  9  Cranch,  122;  Craig  v.  Brown, 

1  Peters,  C.  Ct.  852  ;  Bissell  v,  Edwards,  5  Day,  363.  See  also  Hutchison  v,  Patrick, 
3  Mo.  48;  I^  Fayette  Bank  v.  Stone,  1  Scam.  424.  As  to  the  seal  of  the  court.  Turner 
V.  Waddington,  3  Wash.  126  ;  Dunlap  v.  Waldo,  6  N.  H.  450  ;  Kirkland  v.  Smith, 

2  Martin,  N.  8.  497  ;  Strode  v.  Churchill,  2  Litt  (Ky.)  75;  Thrasher  v.  Ingram,  32 
Ala.  645;  Roop  «.  Clark,  4  Greene  (Iowa),  294.  As  to  the  certificate  of  the  clerk, 
Sampson  «.  Overton,  4  Bibb,  (Ky.)  409;  Schnertzell  r.  Young,  8  H.  &  McHen.  502; 
Young  «.  Chandler,  13  R  Monr.  (Ky.)  252;  Morris  v,  Patchin,  24  N.  Y.  394 ;  Gavit 
r.  Snowhill,  26  N.  J.  L.  76;  Sherwood  v.  Houston,  41  Miss.  59;  Grover  v.  Giover,  30 
Mo.  400.  As  to  the  presumptive  fulness  and  sufficiency  of  the  record,  Ferguson  v. 
Harwood,  7  Cranch,  408;  Edmiston  v.  Schwartz,  13  S.  k  R.  135;  Goodman  v.  James, 

2  Hob.  (La.)  297.  That  this  method  of  proving  State  records  is  not  exclusive  of  any 
recognized  State  form  of  authentication,  see  Kean  v.  Rice,  12  S.  &  R.  203,  208;  Ell- 
more  V.  Mills,  1  Hayw.  (N.  C.)  359  ;  Ordway  v,  Conroe,  4  Wise  45  ;  Kingman  v, 
Oowlesy  103  Mass.  283;  Karr  v.  Jackson,  28  Mo.  316;  Goodwyn  v.  Goodwyn,  25  Ga. 
203. 

(4.)  Office  Copy.  —  By  an  office  or  an  examined  copy.     1  Greenl.  Ev.  §§  507,  508; 
McGuire  v.  Sayward,  9  Shepl.  230;  Hill  v.  Packanl,  5  Wend.  375 ;  Lynde  v.  Judd, 

3  Day,  499;  Woods  v.  Banks,  14  N.  H.  101;  Tillotson  v,  Warner,  3  Gray,  574.  See 
also  Strother  v.  Christy,  2  Mo.  119;  State  v.  Cake,  4  Zab.  516. 

(6.)  Courts  nU  of  Record,  — As  to  proof  of  the  judgments  of  inferior  courts  not  of 
record,  and  minor  judicial  proceedings,  conf.  1  Greenl.  Ev.  §§  513-522. 

IlL  Othkb  Public  DoouMSirrs.  ~  As  a  rule,  with  but  alight  exceptions,  saoh 
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tion,  or  misrepresentation,  —  the  whole  community  being  interested 
in  their  preservation,  and,  in  most  instances,  entitled  to  inspect  them ; 

documents  are  provable  either  by  production  of  the  original  itself,  or  by  a  duly  authen- 
ticated copy,  thus:  — 

(a. )  Official  CommtmicoUions,  —  Copies  of  messages  and  other  official  communica- 
tions from  the  President  of  the  United  States  to  one  or  both  Houses  of  Congress,  if 
printed  by  the  public  printer,  are  sufficient  evidence  of  such  documents.  Radcliff 
V.  United  Ins.  Co.,  7  Johns.  88,  50;  Whiton  v.  Albany  City  Ins.  Co.,  109  Mass.  2i. 

(&. )  StcUe  Papers,  —  So  the  American  State  Papers,  so  called,  and  the  documents 
therein  contained,  are  provable  by  printed  copy.  Nixon  v.  Porter,  84  Miss.  697;  Du- 
tillet  V.  Blanchard,  14  La.  An.  97;  Bryan  v.  Forsyth,  19  How.  (U.  S.)  384.  See  also 
Gilman  v,  Riopelle,  18  Mich.  145. 

(c. )  LegisUUive  DoeumeiUs,  —  So  legislative  journals  and  enactments  may  be  soffi- 
ciently  proved  by  an  officially  printed  or  written  copy.  The  old  regulation  requiring 
examination  of  the  copy  with  the  original,  such  examination  being  verified  by  tlM  oath 
of  the  examiner,  has,  in  the  mcgority  of  instances,  been  dispensed  with.  Young  v. 
Bank  of  Alexandria,  4  Cranch,  884,  888;  Smith  v.  Potter,  27  Yt.  804;  Root  v.  King,  7 
Cowen,  613,  686  ;  Watkins  v,  Holman,  16  Peters,  25,  56  ;  Post  o.  Supervisors,  105 
U.  S.  667,  669. 

(d,)  Official  Registers.  —  So  official  registers,  kept  in  obedience  to  Ic^l  requirement, 
are  provable  by  the  original  record,  or  by  a  duly  attested  copy  of  the  same.  Bryan  «. 
Wear,  4  Mo.  106  ;  U.  S.  v.  Johns,  4  DaU.  412,  415;  Ins.  Co.  v.  Bosenagle,  77  Pa.  St. 
507;  Niles  v.  Sprague,  18  Iowa,  198;  State  v.  Dooris,  40  Conn.  145.  So,  by  statutory 
provision,  of  the  enrolment  of  deeds,  Younge  v.  Guilbeau,  8  WalL  686;  Webster  v.  Cal- 
den,  55  Me.  165, 171;  Chamberlain  v,  Bradley,  101  Mass.  188;  McNichols  v.  Wilson,  42 
Iowa,  885;  Williams  v.  Cowart,  27  Ga.  187;  Davis  v,  Rhodes,  89  Miss.  152;  Musick  v. 
Barney,  49  Mo.  458;  Canfield  v.  Thompson,  49  Cal.  210.  In  the  absence  of  an  enabling 
statute,  the  absence  of  the  oiiginal  deed  must  be  accounted  for  and  its  execution 
proved  to  admit  a  copy  of  the  record.  K.  Y.  Dry  Dock  v.  Hicks,  5  McLean,  111; 
Wendell  v.  Abbott,  48  N.  H.  68;  Rollins  v,  Henry,  78  N.  C.  842;  White  v.  Dwinel, 
88  Me.  820.  But  see  Curry  v.  Raymond,  28  Pa.  St.  144,  eotUra,  In  the  absence  of 
statutory  relaxation,  the  rule  is  clear  that  a  copy  of  registration  by  another  State 
must  be  in  accordance  with  the  act  of  Congress  stated  in  B.  II.  (a),  (3),  of  this  note, 
supra,  Secrist  v.  Green,  8  Wall.  744;  Garrigues  v.  Harris,  17  Pa.  St.  844;  Watrous 
V.  McGrew,  16  Tex.  506.  It  must  further  appear  that  the  registfy  was  in  conformity 
with  the  laws  of  the  registering  State.  Stevens  v,  Bomar,  9  Humph.  546  ;  Dunlop 
V.  Daugherty,  20  III  397;  Davis  v.  Rhodes,  89  Miss.  152.  So  of  the  registers  of  biriks 
and  marriages.  Com.  v.  Littlejohn,  15  Mass.  168 ;  Wedgewood's  case,  8  GreenL  75; 
Jackson  v.  King,  5  Cowen,  237;  Richmond  v.  Patterson,  8  Ohio,  868.  Of  fnaritime 
registers  at  custom-houses,  and  the  like.  U.  S.  v,  Johns,  4  DaU.  412,  415  ;  CoLson 
V,  Bonzey,  6  GreenL  474  ;  Hacker  v.  Young,  6  N.  H.  95  ;  Catlet  v,  Pac  Ins.  Co.,  1 
Wend.  561 ;  Sampson  v.  Noble,  14  La.  An.  847.  So  the  records  of  town  meettnge,  or 
transactions,  and  the  meetings  or  transactions  of  any  municipal  body,  are  provable  by 
a  copy  of  the  original  minutes,  or  records  duly  certified  by  the  clerk  or  other  proper 
officer.  Denning  v.  Roome,  6  Wend.  651  ;  Com.  v.  Chase,  6  Cush.  248  ;  Dudley  «. 
Grayson,  6  Monr.  259;  People  v,  Minck,  7  Smith,  (N.  Y.)  539;  Hickock  •.  Town  of 
Shelbume,  41  Yt.  409. 

(e.)  Foreign  Law,  —  The  text  of  a  foreign  law  is  a  fact  provable  by  exempUfiea- 
tion  of  a  copy  under  the  g^at  seal  of  state,  or  by  a  copy  examined  and  compared  by 
a  witness,  or  by  a  copy  duly  certified  to  by  the  proper  officer,  thereto  aothorind  and 
authenticated.  Church  v,  Hubbart,  2  Cranch,  187,  288;  Lincoln  v,  Battelle,  6  Wend. 
475;  Ennia  v.  Smith,  14  How.  400;  The  Pawashiok,  2  Lowell,  142.  As  to  pnwf  rf 
foreign  unwritten  law  and  customs  see  §  511,  n.  1,  (<f),  ti^ti. 


PABT  n.]  MODE  OF  PROOF.  —  PRIMARY  AND  SECONDARY  EVIDENCE.     457 

irhile  private  writings,  on  the  contrary,  are  the  objects  of  interest 
hut  to  few,  whose  property  they  are,  and  the  inspection  of  them  can 
only  be  obtained,  if  at  all,  by  application  to  a  court  of  justice.  The 
number  of  persons  interested  in  public  documents  also  renders  them 
much  more  frequently  required  for  evidentiary  purposes ;  and  if  the 
production  of  the  originals  were  insisted  on,  not  only  would  great 
inconvenience  result  from  the  same  documents  being  wanted  in 
different  places  at  the  same  time,  but  the  continual  change  of  place 
would  expose  them  to  be  lost,  and  the  handling  from  frequent  use 


(/.)  Interdate  Lates,  —  By  a  strict  analogy,  it  has  been  held  that  the  law  of  one 
State  of  the  American  Union  must  be  proved  in  the  courts  of  another  as  a  foreign  law. 
Hempstead  v.  Reed,  6  Conn.  480  ;•  Packard  v.  Hill,  2  Wend.  411  ;  Van  Bnskirk  v. 
Ifnlock,  3  Harr.  (N.  J.)  186.  See  Grant  v.  Coal  Co.,  80  Pa.  St.  208.  The  great  weight 
of  authority  is,  however,  eotUra;  the  general  rule  being  that  a  printed  volume,  purport- 
ing to  contain  the  law  of  a  sister  State,  is  prima  fade  evidence  of  the  law  of  such 
State.  1  Greenl.  £v.  §  489,  n.  8,  p.  644  ;  Thompson  v.  Musser,  1  Dall.  458,  463; 
Mullen  V.  Morris,  2  Barr,  85;  Merrifield  v.  Bobbins,  8  Gray,  150;  State  v.  Stade,  1 
D.  Chip.  803;  Taylor  v.  Bank  of  Illinois,  7  Monr.  576,  585;  Taylor  «.  Bank  of  Alexandria, 
5  Leigh,  471;  Clarke  v.  Bank  of  Mississippi,  5  Eng.  516;  Allen  v,  Watson,  2  Hill,  319; 
Hale  V.  Ross,  Pennington,  591 ;  Emery  v.  Berry,  8  Foster,  478 ;  Inge  v.  Murphy,  10 
^la.  885;  Martin  v.  Payne,  11  Tex.  292;  Rothrock  v.  Perkinson,  61  Ind.  89.  The  con- 
tents of  any  public  document  whatever  may  in  all  cases  be  proved  by  an  examined 
copy.  It  is  not  necessary  that  two  persons  should  alternately  have  read  both  the  origi- 
nal and  the  copy.  Whitehonse  v.  Bickford,  9  Foster,  471,  480;  1  GfeenL  £v.  f§  91, 
508;  1  Whar.  £v.  §  94. 

(g.)  ExeaUian,  —  In  general,  it  is  necessary  that  the  execution  of  a  jmblic  docu- 
ment, proved  by  certified  copy,  should  be  established  by  evidence.  Conf.  §  215,  n.  1, 
C.  II.,  ittpra.  In  Massachusetts,  however,  production  of  a  certified  copy  is  also  proof 
of  the  execution  of  the  instrument.  Gragg  v.  Learned,  109  Mass.  167;  Eaton  v,  Camp- 
bell, 7  Pick.  10.  To  the  same  effect  are  Knox  v.  Silloway,  1  Fairf.  201;  Webster  v. 
Calden,  55  Me.  165,  171;  Kelsey  v,  Hanmer,  18  Conn.  811.  See  also  1  Greenl.  Ev. 
§  573,  n.  ;  1  Whar.  Ev.  f  741  ;  4  Greenl.  Cruise  on  R.  P.,  tit.  32,  ch.  29,  f  1,  n.  ; 
Thurman  v.  Cameron,  24  Wend.  87;  Loomis  v.  Bedel,  UN.  H.  74. 

It  will  be  noticed  that  the  so-called  "best-evidence  rule"  (conf.  §  215,  n.  1,  C. 
IIL,  supra)  has,  in  strictness,  no  application  to  the  case  of  public  writings.  A  prop- 
erly authenticated  copy  is  a  recognized  equivalent  for  the  original  itself.  Crawford 
«.  Branch  Bank,  8  Ala.  79.  And  parol  evidence  is  inadmissible  in  the  absence  of  evi- 
dence that  the  record,  or  a  copy  thereof,  cannot  be  obtained.  Comet  v.  Williams,  20 
Wall.  226;  Wynne  v.  Aubnchon,  23  Mo.  30;  Smith  v.  Smith,  43  N.  H.  536;  Kennedy 
V.  Reynolds,  27  Ala.  864;  Alexander  v.  Foreman,  7  Ark.  252;  Chase  v.  Savage,  55  Me. 
643;  Piatt  v.  Haner,  27  Mich.  167;  EllU  v.  Huff,  29  111.  449;  Cook  v.  Wood,  1  McC. 
139 ;  Lyons  v.  Gregory,  8  Hen.  4  Munf.  287 ;  Hilts  v.  Colvin,  14  Johns.  682.  But 
lee  Smith  v.  West  ei  al.,  64  Ala.  34,  contra.  See  also,  for  instances  where  parol  evi- 
dence haa  been  admitted,  Stockbridge  v.  West  Stockbridge,  12  Mass.  399 ;  Simpson 
V,  Norton,  45  Me.  281;  HaU  v,  Manchester,  40  N.  H.  410;  Burton  v,  Driggs,  20  Wall. 
125;  Eaton  o.  Hall,  5  Mete.  287. 

In  ngnd  to  the  reciprocal  relations  of  the  United  States  courts  and  courts  of  the 
several  States,  see  §  253,  n.  1,  (6),  supra  ;  1  Greenl  Ev.  §  490. 

With  regard  to  the  supposed  principle  which  admits  the  statements  of  a  public  docu- 
Dent  m  an  exception  to  the  hearsay  rule,  see  {  219  and  n.  1,  supra. 
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would  soon  insure  their  destruction.  For  these  and  other  reasons  («), 
the  law  deems  it  better  to  allow  their  contents  to  be  proved  by 
derivative  evidence,  and  to  run  the  chance,  whatever  that  may  be, 
of  errors  arising  from  inaccurate  transcription,  either  intentional  or 
casual  But,  true  to  its  great  principle  of  exacting  the  best  evidence 
that  the  nature  of  the  matter  affords,  the  law  requires  this  derivative 
evidence  to  be  of  a  very  trustworthy  kind ;  and  has  defined,  with 
much  precision,  the  forms  of  it  which  may  be  resorted  to  in  proof 
of  the  different  sorts  of  public  writings  (a).  Thus  it  mu8t»  at  least 
in  general,  be  in  a  written  form,  i.  e.  in  the  shape  of  a  copy ;  and, 
as,  already  mentioned  (6),  must  not  be  a  copy  of  a  copy.  In  veiy 
few,  if  in  any  instances,  is  oral  evidence  receivable  to  prove  the 
contents  of  a  record  or  public  book  which  is  in  existence. 

§  486.  The  principal  sorts  of  copies  used  for  the  proof  of  docu- 
ments are,  —  1.  Exemplifications  under  the  great  seal  2.  Exempli- 
fications under  the  seal  of  the  court  where  the  record  is.  3.  Office 
copies,  L  e.  copies  made  by  an  officer  appointed  by  law  for  the  pur- 
pose. 4.  Examined  copies.  An  examined  copy  is  a  copy  sworn  to 
be  a  true  copy,  by  a  witness  who  has  compared  it  line  for  line  with 
the  original,  or  who  has  examined  the  copy  while  another  person 
read  the  original  The  document  must  be  in  a  character  and  Ian. 
guage  that  the  witness  understands  (c),  and  he  must  also  have  read 
the  whole  of  it  {d).  According  to  most  authorities,  when  the  latter 
of  the  above  modes  of  examination  is  resorted  to,  it  is  unnecessary 
to  call  both  the  persons  engaged  in  it,  or  that  they  should  have 

(z)  It  is  said  in  some  books  that  the  a  party  wants  to  prore  the  contents  of  a 

reiieon  why  recoixls  may  be  proved  by  a  privaU  document  in  the  poesession  of  his 

copy  is,  that  no  rasure  or  interlineations  adrersary,  who  refuses  to  produce  it ;  and 

shall  be  intended  in  them.     Dr.  Jieyfield's  for  this  purpose  caUs  a  witness,  who  offers 

case,  10  Co.  92  b;  B.  N.  P.  227.     But  to  state  its  contents  from  memoiy.     How 

though  this  may  be  one  reason,  it  is  neither  unjust  would  it  be  if  the  opposite  party 

the  only  nor  the  princi)ml  one.    The  actual  could  exclude  this  evidence,  by  showing 

record  must  be  produced  on  an  issue  of  nul  that  a  copy  of  the  document  was  in  exist- 

tiel  record  in  the  same  court ;  and  although  ence,  which  perhaps  was  eten  made  the  day 

it  is  a  prcBswnptio  juris  ei  de  jure,  that  before  the  trial,  with  the  view  of  enahliiig 

officers  of  courts  of  justice  make  up  their  him  to  raise  the  objection.     See  mpra^ 

records  accurately,  and  keep  them  from  §  483.     But  this  reasoning  cannot  apply 

being  tampered  with,  so  strong  a  presump-  in  the  case  of  a  public  document,  which  is 

tion  could  hardly  be  made  in  favor  of  pub-  kept  in  a  known  place,  where  every  one 

lie  books  and  documents  not  of  a  judicial  may  inspect  and  obtain  a  copy  of  it. 

character.  (j)  Supra,  §  488. 

(a)  At  first  sight  this  may  appear  at  (c)  Crawford  Peerage  case,  2  R  L.  Gba. 

variance  with  the  maxim  that  there  are  no  544,  546. 

degrees  in    secondary  evidence ;    but    it  (d)  Nelthrop  v.  Johnson,  CUyt.  U% 

does  not  fall  within  its  principle.     E.  g.  pL  269. 
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alternately  read  and  inspected  the  original  and  copy ;  for  it  oaght 
not  to  be  presumed  that  any  person  would  wilfully  misread  a  rec- 
ord (e).  But  in  a  modern  case  before  a  committee  of  privileges  of 
the  House  of  Lords,  where,  in  order  to  prove  a  memorandum  roll 
in  the  Court  of  Exchequer  in  Dublin,  a  witness  produced  a  copy  of 
the  roll,  which  he  said  he  had  compared  with  the  original,  according 
to  the  usual  custom  of  the  office,  — the  clerk  in  the  office  holding  the 
original  and  reading  it,  while  the  witness  held  the  copy,  without 
changing  hands, — and  what  he  heard  the  clerk  read  corresponded 
with  what  the  witness  saw  in  the  copy,  the  committee  held  that 
this  practice  was  incorrect ;  that  the  witness  could  not  swear  that 
the  document  produced  was  a  close  copy,  and  therefore  it  could  not 
be  received ;  that  it  was  important  it  should  be  known  that  copies 
must  be  compared  in  a  different  manner,  viz.  by  changing  hands. 
The  same  witness  having  said,  on  producing  a  copy  of  a  statute  roll, 
that,  besides  comparing  it  in  the  usual  way  in  the  office,  he  read  it 
with  the  original  himself,  the  document  was  received  as  evidence  (/). 
The  rule  laid  down  in  that  case  is  not,  however,  always  followed  in 
practice.  5.  Copies  signed  and  certified  as  true,  by  the  officer  to 
whose  custody  the  original  is  intrusted.  6.  Photograph  copies :  — 
of  all  others  the  best  for  showing  any  peculiarities  that  exist  in  the 
original  document,  and  consequently  invaluable  in  cases  turning  on 
those  peculiarities ;  as,  for  instance,  when  the  original  is  suspected 
of  having  been  tampered  with  after  the  copy  has  been  taken,  &c. 
An  examination  of  the  cases  in  which  these  various  species  of  copies 
may  be  used  as  proof  of  public  or  other  documents,  would  be  alto- 
gether foreign  to  a  work  like  the  present ;  suffice  it  to  say,  that  there 
are  a  few  instances  where  none  of  them  is  receivable,  and  the  original 
must  be  produced  Of  these  the  principal  is  where  the  gist  of  a 
party's  action  or  defence  lies  in  a  record  of  the  court  where  the 
cause  is,  and  issue  is  joined  on  a  plea  of  nul  tid  record.  Here  it 
is  obvious  that  the  reasons  which  plead  so  strongly  for  allowing 
inferior  evidence  to  prove  records,  &c.  {g\  do  not  apply:  "Cessante 
ratione  legis,  cessat  ipsa  lex  "  (A). 

§  487.   Public  documents,  though  not  of  a  judicial  nature ;  such 
as  registers  of  births,  marriages,  and  deaths  (t) ;  the  books  of  the 

it)  Rolfe  V.  Dart»  2  Taunt  52 ;  Giles  o.  (t)  Lynch  o.  Clarke,  Holt,  293;  3  Salk. 

HUl,  1  Campb.  471,  note.  164;  Sayer  v.  Glossop,  2  Exch.  409.   These 

(/)  Slane  Peerage  case,  5  CI.  &  F.  42.  documents  are  within  the  14  &  16  Viut. 

(9)  Supra,  %  485.  c.  99,  s.  14,  cited  in/ro.   SeeB.  v.  Weaver, 

(A)  Co.  Litt.  70  b.  L.  Rep.,  2  C.  C.  85. 
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Bank  of  England  (k),  or  of  the  East  India  Company  (/) ;  bank  bills 
on  the  file  at  the  Bank  (m),  &c.,  are,  in  general,  provable  by  exam- 
ined copies.  And  by  14  &  15  Vict  c  99,  s.  14,  it  is  enacted  that, 
"  Whenever  any  book  or  other  document  is  of  such  a  public  nature 
as  to  be  admissible  in  evidence  on  its  mere  production  from  the 
proper  custody,  and  no  statute  exists  which  renders  its  contents 
provable  by  means  of  a  copy,  any  copy  thereof  or  extract  therefrom 
shall  be  admissible  in  evidence  in  any  court  of  justice,  or  before  any 
person  now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  provided  it  be 
proved  to  be  an  examined  copy  or  extract,  or  provided  it  purport 
to  be  signed  and  certified  as  a  true  copy  or  extract,  by  the  officer  to 
whose  custody  the  original  is  intrusted." 

§  488.  By  several  modem  acts  of  Parliament,  special  modes  of 
pi-oof  are  provided  for  many  kinds  of  records  and  public  documents. 
By  the  Documentary  Evidence  Act,  1868  (n),  sect.  2,  it  is  enacted 
as  follows :  "  Prima  facie  evidence  of  any  proclamation,  order,  or  regu- 
lation issued  before  or  after  the  passing  of  this  act  by  her  Majesty  or 
by  the  Privy  Council,  also  of  any  proclamation,  order,  or  regulation 
issued  before  or  after  the  passing  of  this  act,  by  or  under  the  author- 
ity of  any  such  department  of  the  government,  or  officer  as  is  men- 
tioned in  the  first  column  of  the  schedule  hereto  (o),  may  be  given 
in  all  courts  of  justice,  and  in  all  legal  proceedings  whatever,  in  all 
or  any  of  the  modes  hereinafter  mentioned,  that  is  to  say :  — 

"1.  By  the  production  of  a  copy  of  the  'Gazette'  purporting  to 
contain  such  proclamation,  order,  or  regulation. 

*'  2.  By  the  production  of  a  copy  of  such  proclamation,  order  or 
regulation  purporting  to  be  printed  by  the  government  printer,  or, 
where  the  question  arises  in  a  court  in  any  British  colony  or  pos- 
session, of  a  copy  purporting  to  be  printed  under  the  authority  of 
the  legislature  of  such  British  colony  or  possession. 

"  3.   By  the  production,  in  the  case  of  any  proclamation,  order,  or 

(k)  Mortimer  v.  M'Callan,  6  M.  fc  W.  force  in  every  such  colony  and  poaeenioD. 

5S.  Sect.  3. 

(Z)  Shelling  V.  Fanner,  1  Str.  646;  note  (o)  I.  e.:~ 

to  the  case  of  R.  «.  Lord  Geo.  Gordon,  2  The  CommiasionerB  of  the  Treasmy; 

Dongl.  598.  The  Commissioners  for  executing  the  Office 

(m)  Man  v.  Gary,  8  Salic.  155.  of  Lord  High  Admiral; 

(n)  81  &  82  Vict.  e.  87.    Suhject  to  Secretaries  of  State ; 

any  law  that  may  from  time  to  time  he  Committee  of  Privy  Council  for  Trade; 

made  by  the  legislature  of  any  British  The  Poor  Law  Board, 
colony  or  possession,  this  act  is  to  be  in 
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regulation  issued  by  her  Majesty  or  by  the  Privy  Council,  of  a  copy 
or  extract  purporting  to  be  certified  to  be  true  by  the  clerk  of  the 
Privy  Council,  or  by  any  one  of  the  lords  or  others  of  the  Privy 
council,  and,  in  the  case  of  any  proclamation,  order,  or  regulation 
issued  by  or  under  the  authority  of  any  of  the  said  departments  or 
officers,  by  the  production  of  a  copy  or  extract  purporting  to  be 
certified  to  be*  true,  by  the  person  or  persons  specified  in  the  second 
column  of  the  said  schedule  in  connection  with  such  department 
or  officer  (p). 

''Any  copy  or  extract  made  in  pursuance  of  this  act  may  be  in 
print  or  in  writing,  or  partly  in  print  and  partly  in  writing. 

''No  proof  shall  be  required  of  the  handwriting  or  official  position 
of  any  person  certifying,  in  pursuance  of  this  act,  to  the  truth  of  any 
copy  of  or  extract  from  any  proclamation,  order,  or  regulation/' 

By  the  seventh  section  of  the  statute  14  &  15  Vict.  c.  99,  it  is 
enacted,  that  "  All  proclamations,  treaties,  and  other  acts  of  state, 
of  any  foreign  state  or  of  any  British  colony,  and  all  judgments, 
decrees,  orders,  and  other  judicial  proceedings  of  any  court  of  jus- 
tice in  any  foreign  state  or  in  any  British  colony,  and  all  affidavits, 
pleadings,  and  other  legal  documents  filed  or  deposited  in  any  such 
court,  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  either  by  examined  copies  or  by  copies  authen- 
ticated as  hereinafter  mentioned;  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other  act  of  state, 
the  authenticated  copy  to  be  admissible  in  evidence  must  purport 
to  be  sealed  with  the  seal  of  the  foreign  state  or  British  colony  to 
which  the  original  document  belongs ;  and  if  the  document  sought 
to  be  proved  be  a  judgment,  decree,  order,  or  other  judicial  proceed- 
ing of  any  foreign  or  colonial  court,  or  an  affidavit,  pleading,  or  other 
legal  document  filed  or  deposited  in  any  such  court,  the  authenti- 
cated copy  to  be  admissible  in  evidence  must  purport  either  to  be 
sealed  with  the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or,  in  the  event  of  such  court  having  no 

{p)  I.e.:  —  Any  Member  of  the  Committee  of  Privy 

Any  Commissioner,  Secretary,  or  Aasist-  Council  for  Trade,  or  any  Secretary  or 

uit  Secretary  of  the  Treasury;  Assistant  Secretary  of  the  said  Corn- 
Any  of  the  Commissioners  for  executing  mittee; 

the  Office  of  Lord  High  Admiral,  or  Any  Commissioner  of  the  Poor  Law  Board, 

either  of  the  Secretaries  to  the   said  or  any  Secretary  or  Assistant  Secretaiy 

Commisrioners;  of  the  said  Board. 
Any  Secietaiy  or  Under  Secretary  of  State; 
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seal,  to  be  signed  by  tbe  judge,  or,  if  there  be  more  than  one  judge, 
by  any  one  of  the  judges  of  the  said  court,  and  such  judge  shall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy  that 
the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the  afore- 
said authenticated  copies  shall  purport  to  be  sealed  or  signed  as 
hereinbefore  respectively  directed,  the  same  shall  respectively  be 
admitted  in  evidence  in  every  case  in  which  the  original  document 
could  have  been  received  in  evidence,  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and  statement  are 
necessary,  or'of  the  judicial  character  of  the  person  appearing  to  have 
made  such  signature  and  statement"  The  twelfth  section  relates  to 
proof  of  the  register  of  British  vessels.  And  by  sect  13,  **  When- 
ever in  any  proceeding  whatever  (q\  it  may  be  necessary  to  prove 
the  trial  and  conviction  or  acquittal  of  any  person  chai^ged  with 
any  indictable  offence,  it  shall  not  be  necessary  to  produce  the  record 
of  the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof,  but 
it  shall  be  sufficient  that  it  be  certified  or  purport  to  be  certified 
under  the  hand  of  the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records  of  the  court  where  such  conviction  or  acquit- 
tal took  place,  or  by  the  deputy  of  such  clerk  or  other  officer,  that 
the  paper  produced  is  a  copy  of  the  record  of  the  indictment,  trial, 
conviction,  and  judgment  or  acquittal,  as  the  case  may  be,  omittiDg 
the  formal  parts  thereof." 

The  8  &  9  Vict  c.  113,  s.  3,  enacts,  "All  copies  of  private  and 
local  and  personal  acts  of  Parliament  not  public  acts,  if  purporting 
to  be  printed  by  the  Queen's  printers,  and  all  copies  of  the  journals 
of  either  House  of  Parliament,  and  of  royal  proclamations,  purporting 
to  be  printed  by  the  printers  to  the  Crown  or  by  the  printers  to 
either  House  of  Parliament  (r),  or  by  any  or  either  of  them,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  judges,  justices,  and 
others,  without  any  proof  being  given  that  such  copies  were  so 
printed." 

The  Bankers'  Books  Evidence  Act,  1879  (42  Vict  c.  11),  provides 
for  the  copies  of  entries  in  bankers'  books  being  given  in  evidence  («), 

(q)  That  is,  either  civil  or  criminal,  be  to  ^lake  the  copies  admissible,  eren  in 

Richsi'dson  v,  WiUis,  L.  Rep.,  8  Ex.  69.  cases  where  the  originals  would  not  be,  as 

(r)  Or  by  the  authority  of  the  Station-  where  a  party  to  a  cause  produced  a  copy 

ery  Office  (Documentary  Evidence  Act,  of  an  entry  in  the  book  of  his  own  bank. 

1882,  45  Vict.  c.  9).  Harding  v.  Williams,  14  Ch.  D.  199.  per 

{a)  The  effect  of  this  has  been  said  to  Fry,  J. 
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upon  proof  that  the  entries  were  made  in  the  usual  course  of  busi- 
ness, and  that  the  copies  have  been  examined  with  them  and  found 
correct 

Of  these  and  similar  enactments,  of  which  a  laige  number  are  to 
be  found  in  the  recent  statute  books  (t),  it  is  to  be  observed,  that  in 
general  they  are  cumulative,  not  substitutionary :  i.  e.  they  do  not 
abolish  the  common  law  mode  of  proof,  and  only  provide  a  more 
easy  or  summary  one,  of  which  parties  may,  if  they  please,  avail 
themselves  (u) ;  an  exception  to  this  rule,  however,  is  afforded  by 
the  Bankers*  Books  Evidence  Act,  1879,  which,  for  the  convenience 
of  bankers,  provides  that  an  officer  of  a  bank  "  shall  not  in  any  legal 
proceedings  to  which  the  bank  is  not  a  party  be  compellable  to 
produce  any  bankers'  book  the  contents  of  which  can  be  proved '' 
under  that  act,  "or  to  appear  as  a  witness  to  prove  the  matters, 
&c.  therein  recorded,  unless  by  order  of  a  judge  made  for  special 
cause." 

§  489.  4  Another  exception  is  in  the  case  of  public  officers.  It 
is  a  general  principle,  that  a  person's  acting  in  a  public  capacity  is 
prima  facie  evidence  of  his  having  been  duly  authorized  so  to  do; 
and  even  though  the  office  be  one  the  appointment  to  which  must 
be  in  writing,  it  is  not,  at  least  in  the  first  instance,  necessary  to 
produce  the  document,  or  account  for  its  non-production.  The 
grounds  of  this  have  been  examined  in  another  place  (v). 

§  490.  5.  Where  a  witness  is  being  interrogated  on  the  voir  dire, 
with  the  view  of  ascertaining  his  competency,  if  that  competency 
depends  on  written  instruments  he  may  state  their  nature  and 
contents  (x). 

§  491.  The  principle  of  the  rule  in  question  being,  that  the 
lecondary  evidence  borrows  its  force  from  the  primary,  of  which, 
owing  to  the  general  infirmity  of  all  derivative  proof,  it  may  not  be 
a  perfect  representation,  it  follows  that  circumstantial  evidence, 
when  original  and  proximate  in  its  nature,  is  not  affected  by  the 
rule  (,v).  It  is  evidence  in  the  direct,  not  in  the  collateral  line, 
which  falls  within  the  exclusion.    For  the  same  reason,  it  seems  — 

(0  See,   for   iiutaiice,   the   Municipal  («)  Supra,  ch.  2,  sect.  2,  subsect  4, 

Corporations  Act,  1882,  45  &  46  Vict  c.  f  856. 

50,  8.  24,  substantially  re-enacting  s^t.  2         (x)  Tayl.   Ey.  §§  488  and  1242.     See 

of  the  Municipal  Corporations  Evidence  alsoper  Manle,  J.,inMacdonnellv.  Evans, 

Act,  1873,  86  &  37  Vict.  c.  33.  11  C.  B.  980. 

(tf)  See  31  &  82  Vict  c  87,  s.  6.  (y)  Bk.  1,  pt.  1,  §§  88  et  aeq,,  and  aupra, 

ch.  1,  §  295. 
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although  much  has  been  said  and  written  on  both  sides  of  the 
question  —  that  statements  by  a  party  against  his  own  interest  are 
receivable  as  primary  proof  of  documents.  But  this  will  be  con- 
sidered under  the  head  of  self-regarding  evidence  (z). 

(f)  Infra,  ch.  7. 
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§  492.  The  infirmity  of  derivative  or  second-hand  evidence,^  as 
compared  with  its  original  source,  has  been  shown  in  the  Introduc- 


^  Rule  against  Hearbat.  —  (a,)  Rule,  —  No  oral  or  written  statement,  the  proba- 
tire  force  of  which  depends  in  whole  or  in  pari  on  the  credibility  of  its  maker,  can  be 
given  in  evidence  by  any  other  than  the  original,  percipient  witness  of  the  fact  to 
which  such  statement  relates.  1  Greenl.  £y.  {  98,  et  acq,  ;  Mima  Queen  v.  Hepburn, 
7  Cranch,  290 ;  Davis  v.  Wood,  1  Wheat  6,  8  ;  Salem,  &c.  Co.  r.  Pennington,  62  Ind. 
175 ;  Fougne  p.  Burgess,  71  Mo.  389  ;  Coleman  v.  South  wick,  9  Johns.  45  ;  Scales  v. 
Desha,  16  Ala.  308 ;  Sherwood  v.  Houston,  41  Miss.  59 ;  Page  v,  Parker,  40  N.  H. 
47 ;  Demoney  v.  Walker,  1  N.  J.  L.  33 ;  Brooks  v.  Acton,  117  Mass.  204  ;  Forrester 
V.  State,  46  Md.  154  ;  Kent  v.  Mason,  79  111.  640  ;  Cobleigh  v.  McBride,  45  Iowa,  116  ; 
Bomheimer  v.  Baldwin,  42  Cal.  27.  But  see  Gould  v.  Smith,  35  Me.  518,  contra. 
The  rule  doe9  not  apply  to  the  court  Bridges  v.  Hyatt,  2  Abb.  (N.  Y.)  Prac.  449. 
And  see  also  Hill  v.  North,  34  Yt  604 ;  Pearson  v.  Darrington,  32  Ala.  227;  Cheever 
9.  Congdon,  34  Mich.  296. 

The  hearsay  rule  has  been  frequently  so  defined  as  to  make  many  of  its  so-called 
"  exceptions  '*  noticed  infra  in  this  chapter  fall  outside  its  scope.  Conf.  1  Greenl.  £v. 
{123.  The  question  is  laigely  one  of  definition.  If  the  hearsay  rule  excludes  only 
such  statements  of  persons  not  witnesses  as  rest  for  probative  force  aoUly  on  the  credit 
of  their  maker,  it  follows  that  all  statements  which  have  an  evidentiary  force  per  se  are 
not  within  the  rule.  Declarations  which  derive  credit  from  comparing  the  state- 
ment made  with  the  position  or  interest  of  the  maker,  e.  g.  admissions,  declarations 
against  interest,  or  concerning  pedigree,  are  original  evidence.  Equally  so,  for  a  like 
reason,  are  all  statements  which  derive  credit  from  the  circumstances  under  which 
they  are  made,  —  for  example,  dying  declarations.  It  has  seemed  better,  however,  in 
view  of  the  practical  dangers  against  which  the  hearsay  rule  was  intended  t-o  provide, 
and  the  careful  and  entirely  illogical  manner  in  which  innovations  have  been  per- 
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tion  to  this  work  (a) ;  and  the  danger  of  this  kind  of  proof  increases 
according  to  its  distance  from  that  source,  and  the  number  of  media 

(a)  Introd.  pt.  1,  §f  29,  80;  pt  2,  §  51. 

mitted,  to  treat  the  recognized  exceptions  to  the  hearsay  rule  (U  exceptions,  defining 
the  rule  ut  supra.  For  some  consideration  of  the  so-called  exception  of  the  re»  getia, 
conf.  §  495  n.  1,  infra, 

{b. )  Scope  of  the  Rule,  —  The  rule  excluding  hearsay  does  not  extend  to  the  exdn- 
sion  of  all  statements  by  persons  not  witnesses.  It  excludes  the  statement  in  its  pro- 
bative capacity,  —  as  evidence  of  the  fact  which  it  directly  asserts.  Statements  by 
persons  not  called  as  witnesses  may  be,  and  often  are,  original  evidence,  direct  or 
circumstantial. 

(1.)  Fads  in  June,  —  Thus,  if  the  speaking  of  words  be  in  issae  regardless  of  the 
truth  or  falsity  of  the  statement  made,  e.  g.  where  the  giving  of  notice  or  the  speaking 
of  woi'ds  alleged  to  be  slanderous  is  a  fact  in  issue  or  a  fact  relevant  thereto,  the  hear* 
say  rule  has  no  application.  The  fact  that  a  given  statement  has  been  madC)  differs  in 
no  way,  so  far  as  proof  is  concerned,  from  any  other  fact  equally  relerant.  1  Greeal. 
Ev.  §  101 ;  Com.  v.  Alley,  Mass.  1873,  Pamph.  38  ;  Jacobs  v.  Whitoomb,  10  Cush.  255  ; 
Willett  V,  People,  27  Hun,  469,  479.  See  also  Morrissey  v.  Ingham,  111  Mass.  63;  People 
V.  McCrea,  32  Cal.  98  ;  Jordan  v.  Com.,  25  Oratt  943.  So  also  the  prior  statement  of 
a  witness  may  be  used  to  contradict  his  present  evidence.  State  v.  Blake,  25  Me.  350. 
In  like  manner,  statements  of  persons  not  witnesses  may  be  used  for  the  purpose  of 
"refreshing  memory."  State  v.  Fox,  25  N.  J.  L.  566 ;  Hill  v.  North,  34  Vt.  604 ; 
Phila.  R.  R.  v.  Stimpson,  14  Peters,  448,  462. 

(2.)  StcUements  by  a  Testator.  —  In  like  manner,  if  the  testamentary  capacity  of  a 
testator  be  in  issue,  his  declarations  are  admissible  in  aU  cases  where  mental  ability  or 
inclination  to  make  such  statements  is  relevant  to  the  issae.  Such  declarations  cannot 
be  directly  used  as  proof  of  the  matters  therein  stated.  Bobinson  o.  Adams,  62  Me.  369; 
Shailer  v.  Bumstead,  99  Mass.  113;  McTaggart  v,  Thompson,  14  Pa.  St.  149;  Com- 
stock  V.  Hadlyme,  &c.  Soc.,  8  Conn.  254 ;  Waterman  v,  Whitney,  1  Keman,  167 ; 
Mooney  v,  Olsen,  22  Kans.  64 ;  Pinney's  Will,  27  Minn.  280,  283.  But  see  Dennis  v. 
Weekes,  51  Ga.  24 ;  Cawthom  v.  Haynes,  24  Mo.  236.  So  if  the  question  be  one  of 
fraud  or  undue  influence,  declarations  of  the  testator  are  admissible  to  show  the  effect 
of  the  alleged  conduct  on  the  mind  of  the  deceased,  —  to  establish  the  influence  and 
effect  of  the  external  acts  upon  the  testator  himself.  It  is  the  eanslence  of  the  state- 
ment, and  not  its  accuracy,  which  is  admitted.  Shailer  v.  Bumstead,  99  Mass.  118» 
126,  per  Colt,  J. ;  Cudney  v,  Cudney,  68  N.  Y.  148, 152,  per  RapaUo,  J. ;  linch  v.  Linch, 
1  Lea,  (Tenn.)  526. 

(3.)  Information,  —  So  where  the  inquiiy  is  as  to  the  legal  consequences  of  oondac^ 
the  information  upon  which  such  conduct  was  based  is  admissible,  though  consisting 
of  statements  by  persons  not  examined.  Merwin  v,  Arbuckle,  81  UL  601 ;  People  «^ 
Shea,  8  Cal.  588  ;  Lee  v,  Kilbum,  3  Gray,  594. 

(4.)  deputation,  —  So  general  reputation,  though  obviously  the  unsworn  statement 
of  tiiird  parties,  is  admissible  in  all  cases  where  the  fact  to  be  established  is  simply  the 
existence  of  the  reputation.  Hard  v.  Brown,  18  Yt.  87  ;  Benoist  v.  Darby,  12  Mo. 
196  ;  Whitcher  v.  Shattuck,  3  All.  319 ;  Stallings  v.  State,  33  Ala.  425 ;  Taylor  «. 
Horsey,  5  Harr.  (Del)  131 ;  Bank  of  Middlebury  v,  Rutland,  33  Yt.  414  ;  Adams  «. 
State,  25  Oh.  St  584. 

(5.)  Market  Value,  —  So  also,  if  market  value  be  relevant  to  the  issae,  it  is  no  ol^ee- 
tion  to  its  admission  that  the  evidence  concerning  sneh  market  value  rests  ultimately 
or  directly  upon  hearsay.  Cliquot's  Champagne,  8  Wall.  114  ;  Lanrent  v,  Yanghn,  80 
Yt.  90 ;  Mish  v.  Wood,  34  Pa.  St.  451 ;  Doane  v.  Garretson,  24  Iowa,  351 ;  Whitbeck 
V.  N.  Y.  Cen.  R.  R.  Co.,  36  Barb.  644 ;  Whitney  v,  Thacher,  117  Mass.  523,  6X7 ; 
Whekn  v.  Lynch,  60  N.  Y.  469.    But  see  Powell  v.  Governor,  9  Ala.  36,  eoiUrtu 
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or  instruments  through  which  it  comes  to  the  cognizance  of  the 
tribunal  (6).  The  five  following  forms  of  it  were  there  enumer- 
ated :  1.  Supposed  oml  evidence,  delivered  through  oral  2«  Sup- 
posed written  evidence,  delivered  through  written.  3.  Supposed 
oral  evidence,  delivered  through  written.  4.  Supposed  written  evi- 
dence, delivered  through  oral  6.  Reported  real  evidence.  The  last 
of  these  (e),  and  the  secondary  evidence  of  documents  which  would 
be  evidence  if  produced  (i),  have  been  already  considered ;  and  the 
present  chapter  will  be  devoted  to  the  admissibility  of  derivative 
evidence  in  general. 

§  493.  The  general  rule  is,  that  derivative  or  second-hand  proofs 
are  not  receivable  as  evidence  in  causa,  —  a  rule  which  forms  one 
of  the  distinguishing  features  of  our  law  of  evidence  (e),  and  the 
gradual  establishment  of  which  has  been  already  traced  (/).  The 
reasons  commonly  assigned  for  it  are:  1.  That  the  party  against 
whom  the  proof  is  offered  has  no  opportunity  of  cross-examining 
the  original  source  whence  it  is  derived ;  —  but  this  will  not  explain 
the  rejection  of  second-hand  evidence  when  it  comes  in  a  writteja 
form.  2.  That,  assuming  the  original  evidence  truly  reported,  it  was 
not  itself  delivered  under  the  sanction  of  an  oath.  To  this  the  same 
(Ejection  may  be  made :  besides,  the  derivative  evidence  would  not 
be  the  more  receivable,  if  the  original  evidence  were  delivered  under 
that  sanction ;  for  the  statement  of  a  third  party  made  on  oath,  even 
ftifudicio^  is  not  evidence  i^inst  a  person  who  was  no  party  to  the 
judicial  proceeding. 

§  494  The  foundations  of  the  rule  lie  much  deeper  than  this  (ff). 
Instead  of  stating  as  a  maxim,  that  the  law  requires  all  evidence  to 
be  given  on  oath,  we  should  say  that  the  law  requires  all  evidence 
to  be  given  under  personal  responsibility ;  i.  e.  every  witness  must 
give  his  testimony  under  such  circumstances  as  expose  him  to  all 
the  penalties  of  falsehood  which  may  be  inflicted  by  any  of  the 
sanctions  of  truth  (A).     Now  oaths,  so  far  from  being  the  sole  sanc- 

{h)  IntixxL  pt  I,  §§  29  and  30.  portnnities  of  fnind,   are   oonsideratioo* 

(e)  Sea  bk.  2,  pt.  2,  {  198.  which  probably  justif}-  the  rule  excluding 

(cQ  See  the  preceding  chapter.  hearsay;  but  Baron  Parke's  illustrations 

(e)  Introd.  pt  1,  {  29,  and  bk.  1,  pt  1,  [in  Doe  «.  Tatham,  7  A.  &  E.  385]   of  its 

5  39.  operation  clearly  prove  that  in  some  cases 

(/)  Bk.  1,  pt  2.  it  excludes  the  proof  of  matter  which,  but 

(9)  Id  Stephen  on  Evidence,  p.  165,  it  for  it  would  be  regarded  not  only  as  rele- 

is  Mid  that  '*  the  importance  of  shortening  vant  to  particnlarfacts,  but  as  good  grounds 

proceedings,  the  importance  of  compelling  for  believing  in  their  existence." 
people  to  procure  the  best  evidence  they         (A)  Introd.  pt  1,  §§  16  et  acq. 
can,  ind  the  importance  of  excluding  op- 
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tion  of  truth,  are  only  a  particular,  although  douhtless  Tery  effecUve 
application  of  one,  namely,  the  religious  sanction  (t) ;  and  if  thej 
were  abolished,  the  rule  rejecting  second-hand  evidence  ought  to 
remain  exactly  as  it  is.  Indeed,  several  classes  of  persons  are  ex- 
cused by  statute  from  taking  oaths  (k),  and  their  evidence,  given  on 
solemn  affirmation,  stands  on  the  same  footing  with  relation  to 
admissibility  as  if  they  had  been  sworn.  The  true  principle  there- 
fore appears  to  be  this,  —  that  all  second-hand  evidence,  whether 
of  the  contents  of  a  document  or  of  the  language  of  a  third  person, 
which  is  not  connected  by  responsible  testimony  with  the  party 
against  whom  it  is  offered,  is  to  be  rejected.  And  this  will  exphin 
a  matter  which  at  first  view  seems  anomalous;  namely,  tliat  the 
principle  governing  secondary,  does  not  extend  to  second-hand  evh 
dence;  for  in  the  latter  case,  no  matter  how  unanswerably  Ute 
absence  of  the  original  source  is  accounted  for,  the  inferior  evidence 
will  not  be  received.  Thus,  what  A.  (a  witness)  has  beard  B. 
(a  stranger)  say,  is  not  only  not  admissible  in  the  first  instance,  but 
the  clearest  proof  of  the  death,  or  of  the  complete  and  incurable 
lunacy  of  B.,  would  not  render  it  admissible.  The  reason  is,  that, 
in  the  one  case,  the  primary  source  being  perfect  in  itself,  and  re- 
ceivable in  evidence  if  produced,  so  soon  as  that  source  is  exhausted, 
the  evidence  offered  is  simply  derivative  of  it,  and  excludes  all  pos- 
sible chances  of  error  except  those  which  may  be  found  in  the 
medium  of  evidence  used.  But  when  the  document  is  one  which 
would  not  be  evidence  if  produced,  as  not  being  traced  to  the  partj 
against  whom  it  is  offered ;  or  where  the  proof  tendered  consists  of 
the  statement  of  a  person  who  cannot  be  subjected  to  cross-examinsr 
tion.  the  primary  source  is  not  exhausted,  and  derivative  proof  is 
rightly  rejected. 

§  495.  The  rule  in  question  is  commonly  enunciated,  both  in  the 
books  and  in  practice,  by  the  maxim,  "  Hearsay  is  not  evidence,**— 
an  expression  inaccurate  in  every  way,  and  one  which  has  caused 
the  true  nature  of  the  rule  to  be  very  generally  misunderstood.  The 
language  of  this  formula  conveys  two  erroneous  notions  to  the  mind; 
first,  directly,  that  what  a  person  has  been  heard  to  say  is  not  receiv- 
able in  evidence ;  and,  secondly,  by  implication,  that  whatever  has 
been  committed  to  writing,  or  rendered  permanent  by  other  mcanSt 
is  receivable,  —  positions  neither  of  which  is  even  generally  tnia 

(t)  Introd.  pt  2,  H  6^  «^  «7*  W  See  bk.  2,  pt  1,  chap.  S,  {  IM. 
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Ou  the  one  hand,  what  a  man  has  been  heard  to  say  against  his  own 
intevest  is  not  only  receivable,  but  is  the  very  best  evidence  against 
him  (I) ;  and  on  the  other,  as  already  stated  (m),  written  documents 
with  which  a  party  is  not  identified  are  frequently  rejected.  Hence 
it  is  that  hearsay  evidence  is  so  often  confounded  with  res  gestce} 
L  e.  the  original  proof  of  what  has  taken  place ;  and  which  the  least 

(J)  See  infra^  ch.  7.  (m)  SuprtL^  §  494. 

1  Statements  Part  of  the  Res  Gestjb.  —  (a.)  Rule,  — The  rule  admitting  state- 
ments by  jtersons  not  witnesses  as  part  of  the  rea  gestas  (or  "  transaction  ")  has  received 
extended  development  in  this  country.  The  principle  recognized,  more  or  less  clearly, 
by  the  American  authorities,  is  this.  Declarations,  by  whomever  made,  accompanying 
facts  in  issue  or  facts  admissible  as  evidentiary  thereto,  are  competent  evidence  of  the 
existence  of  such  declarations,  or  the  truth  of  the  matters  therein  asserted.  1  Greenl. 
£v.  {  108  ;  Lund  v.  Tyngsborough,  9  Gush.  36  ;  Ins.  Go.  v.  Mosley,  8  Wall.  397  ; 
Newton  v.  Mut.  Ben.  Life  Ins.  Co.,  2  Dill.  G.  Gt.  154;  Castner  v.  Sliker,  4  Vroom, 
95;  State  v,  Horton,  33  La.  An.  289;  GoHogau  v.  Bums,  57  Me.  449;  Swift  v.  Mass. 
kc  Insw  Go.,  63  N.  Y.  186;  Gom.  v.  Roberts,  108  Mass.  296;  Mack  v.  State,  48  Wise. 
871,  279;  Baker  v.  Gausin,  76  Ind.  317;  DriscoU  v.  People,  47  Mich.  413;  O'Gonnor 
V.  Chic,  MUw.,  &  St.  Paul  B  R.,  27  Minn.  166;  State  v.  Banks,  10  Mo.  Gt.  App.  Ill; 
Smith  9.  Bedell,  48  N.  H.  546;  Ahern  v.  Qoodspeed,  72  N.  Y.  108.  See  also  Twom- 
ley  r.  R.  R.  Co.,  69  N.  Y.  158. 

Provided,  (1.)  such  declaration  be  contemporaneous  with  the  fact  to  which  it  relates. 
1  Greenl.  £v.  §  110;  New  Milford  v.  Sherman,  21  Conn.  101;  Cox  v.  State,  64  Ga.  374; 
Jones  V.  State,  71  Ind.  66;  State  v.  Belcher,  13  S.  G.  459,  463;  Mitchum  v.  State,  11 
Ga.  615  ;  BUke  v,  Damon,  113  Mass.  199  ;  Colquitt  v.  State,  34  Tex.  550  ;  Mabley 
V.  Kittlebexger,  37  Mich.  360;  Fifield  v.  Richardson,  84  Vt.  410;  Felt  v.  Armidon,  43 
Wise.  467;  Entwhistle  v.  Feighner,  60  Mo.  214. 

And  pnmdtd,  (2.)  the  declaration  so  limit,  explain,  or  characterize  such  fact  as  in  a 
just  sense  to  be  part  of  it,  and  necessary  to  its  complete  understanding.  In  re  Taylor, 
9  Paige,  611;  Wesson  v.  Wash.  Iron  Co.,  13  All.  95;  Ross  v.  State,  62  Ala.  224;  Ste- 
phens V.  McCloy,  86  Iowa,  659;  Bass  v,  R.  R.,  42  Wise.  664;  Sears  v,  Hayt,  37  Conn. 
406;  Carter  t>.  Beala,  44  N.  H.  408;  Louden  v,  Blythe,  16  Pa.  St.  632;  Dillard  v.  Scruggs, 
36  Ala.  670 ;  State  v.  Howard,  32  Vt.  380.  In  (1)  sujrra,  the  term  "contemporane- 
ous "  is  not  in  all  cases  to  be  taken  in  its  strictest  sense;  not  time,  but  cauaatitm,  is  often 
to  l»e  regarded.  Though  a  fact  be  past,  if  it  continues  to  exert  a  directing  influence  on 
the  mind  of  the  speaker,  if  the  statement  can  be  fairly  taken  to  be  not  so  much  the 
narrative  result  of  thought  as  the  natural  or  inevitable  outcome  of  the  circumstances 
under  which  it  was  uttered,  it  is,  in  general,  admissible:  Gom.  v,  MTike,  8  Gush. 
181;  People  r.  Vernon,  35  Gal.  49;  Hanover  R.  R.  Go.  v.  Coyle,  55  Pa.  St  396;  Fifield 
r.  Richardson,  34  Vt.  410;  Little's  case,  25  Gratt.  921  ;  Monday  v.  State,  32  Ga.  672 ; 
Harriraan  v,  Stowe,  67  Mo.  93;  Elkins  et  al.  v,  McKean,  79  Pa.  St.  493.  But  mere 
narrative  will  be  rejected.  Whitney  v.  Durkin,  48  Gal.  462;  Cleveland  R  R.  Co.  v. 
Mara,  26  Oh.  St.  185;  People  v.  Davis,  56  N.  Y.  95,  103;  State  v.  Dominique,  30  Mo. 
685;  Bangor  v.  Brunswick,  27  Me.  351:  Rosenbaum  v.  State,  83  Ala.  354. 

(b.)  Exclamaiions,  etc.  —  It  would  seem  to  constitute  no  material  difference  in  this 
connection  whether  cries  and  exclamations  are  articulate  or  inarticulate;  it  being  as- 
sumed that  neither  partake  of  the  character  of  mere  narrative,  hut  are,  on  the  con- 
trary, the  natural  exponents  of  a  bodily  or  mfntal  state  relevant  to  the  issue.  1 
Greenl  Ev.  S  102;  Phillips  v.  Kelly,  29  Ala.  628;  Sanders  v.  Reister,  1  Dakota,  151; 
Kearney  r.  Fanrell,  28  Conn.  817;  Shailer  v.  Bumstead,  99  Mass.  112;  Green  v.  Bedell, 
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reflection  will  show  may  consist  of  words,  as  well  as  of  acts.  Thus 
on  an  indictment  for  treason  in  leading  on  a  riotous  mob,  evidence 
of  the  cry  of  the  mob  is  not  hearsay,  and  is  as  original  as  any  evi- 
dence can  be  (n) ;  and  so  are  the  cries  of  a  woman  who  is  being 
ravished  (p),  and  her  complaint  afterwards  (p),  but  not  the  particu- 

(n)  Case  of  Damaree  and  Purchase,  Fo8t.  (o)  See  Mascard.  de  ProbL  ConcL  2S, 

Cr.  Law,  213;  16  How.  St.  Tr.  522;  R.  v.  N.  1. 

Lord  Geoige  Gordon,  21  How.  St.  Tr.  514,         {p)  R.  v.  Walker,  2  M.  &  R.  212. 
529. 

48  N.  H.  546;  Frink  v.  Coe.  4  Greene,  (Iowa,)  655 ;  Denton  v.  State,  1  Swan,  279 ; 
Bacon  v.  Charlton,  7  Cush.  581.    See  also  Parker  v.  Steamboat  Co.,  109  Masa.  449. 

(c.)  Statements  to  Physicians.  —  No  physician,  in  any  action  for  fiersonal  injary, 
will  be  permitted  to  testify  to  statements  made  to  him  by  the  injured  party  with  regu^ 
to  the  locality  and  nature  of  the  complaint  or  Injury  in  case  such  statements  are  mado 
with  a  view  to  indicating  the  cause  of  such  injury  or  complaint.  Chapin  «.  Mail- 
borough,  9  Gray,  244;  Morrissey  v.  Ingham,  111  Mass.  63;  State  v.  Belcher,  13  S.  C. 
459;  Gray  v.  McLaughlin,  26  Iowa,  279;  Roosa  v.  Boston  Loan  Co.,  132  Mass.  439; 
Collins  V.  Waters,  54  III.  485;  Denton  v.  State,  1  Swan,  279.  But  see  Hiirrinian  «. 
Stowe,  57  Mo.  93,  97,  contra.  In  case,  however,  such  physician  testify  as  an  expert^ 
he  may  give  in  evidence  the  declarations  made  to  him  as  constituting  the  basis  of  hia 
opinion.  It  is  not,  semhUj  necessary  that  such  declarations  should  be  so  freshly  mad* 
as  to  remove  all.  suspicion  of  fabrication.  State  v.  Gedicke,  43  N.  J.  L.  86;  Barber 
V.  Merriam,  11  AH.  322;  Rogers  v.  Ciain,  30  Tex.  289;  HI.  Cen.  R.  R.  Co.  «.  Sutton, 
42  IIL  438.  So  also  statements  with  regard  to  the  nature  and  locus  of  present  suffer- 
ing made  to  a  physician  with  a  view  to  medical  treatment  are  admissible.  Fay  r.  Har- 
lan, 128  Mass.  244;  Matteson  v.  N.  Y.  Ceu.  R.  R.,  62  Barb.  364;  Towle  v.  Blake,  48 
N.  H.  92  ;  Earl  v.  Tupper,  45  Vt.  275;  Gray  v.  McLaughlin,  26  Iowa,  279  ;  Wilson 
v.  Grauby,  47  Conn.  59.  So  of  similar  statements  to  persons  other  than  physiciana. 
Bacon  v.  Charlton,  7  Cush.  581;  Taylor  p.  R.  R.,  48  N.  H.  304;  Lush  v.  McDuuel, 
18  Ircd.  L.  485;  Gray  v.  McLaughlin,  26  Iowa,  279. 

{d,)  "  Fresh  Complaint"  —  Analogous  to  the  rules  governing  statements  to  a  physi- 
cian is  that  which  admits,  in  cases  of  rape,  the  complaint  of  the  woman;  provided  such 
complaint  be  sufficiently  immediate  to  raise  the  presumption  that  it  b  forced  from  her 
by  grief  or  indignation,  and  as  the  instinctive  result  of  the  outrage,  i.  e.  that  it  is  not  the 
outcoinie  of  meditation  or  invention.  1  Greenl.  Ev.  §  102;  Burt  v.  State,  23  Oh.  St. 
394;  State  v.  Warner,  74  Mo.  83;  State  v.  Niles,  47  Vt  82;  McMath  r.  State,  55  Ga. 
303  ;  Lacy  v.  State,  45  Ala.  80.  See  also  Gardner  v.  Kellogg,  23  Minn.  463.  Th« 
particulars  of  such  complaint  are  not  evidence.  State  v.  Knapp»  45  N.  H.  148;  State 
V.  Jones,  61  Mo.  232;  Peflerling  v.  State,  40  Tex.  486.  But  see  State  v.  Kinney,  44 
Conn.  153;  Burt  v.  State,  23  Oh.  St.  394;  Brown  v.  People,  36  Mich.  203,  eonira. 

(e.)  Res  GestcB  not  Hearsay,  —  It  is  usual  to  say  that  declarations  admitted  as  put 
of  the  res  gestce  constitute  an  exception  to  the  rule  against  "hearsay.**  It  may  be 
doubted  whether  the  hearsay  rule  has  an  application.  In  the  great  m^ority  of  in* 
stances  the  probative  force  of  a  statement  admissible  as  part  of  the  res  gestee  seems  not 
to  rest  in  any  appreciable  degree  on  the  credit  of  its  maker.  Its  credit  rests  on  the 
cogent  influence  of  the  cirenmstances  under  which  it  was  uttered,  —  an  influence  suffi- 
cient to  largely  remove  danger  of  voluntary  reflection  or  invention.  It  seems,  there- 
fore,  that  such  a  statement  is  not  strictly  within  the  purview  of  the  "hearsay  rale" ; 
and  consequently,  that  the  rule  admitting  such  stotements  is  not,  in  strictness,  an  ex. 
ception.  See  $  492,  n.  1,  supra;  Cox  v.  State,  8  Tex.  Ct  App.  254;  Bank  e.  Ken- 
nedy,  17  Wall.  19. 
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lars  of  such  complaint  {q).  So,  where  an  action  on  a  policy  of  insur- 
ance, effected  by  a  deceased  person  on  his  own  life,  v^as  defended  on 
the  ground  that  he  had  no  interest  in  the  policy;  evidence  that, 
previous  to  effecting  the  insurance,  the  deceased  had  consulted 
another  person  on  the  subject  of  insuring  his  own  life,  was  held  to 
be  admissible  as  part  of  the  res  gestcB  (r).  So,  although  the  relation 
of  what  a  stranger  has  been  heard  to  say  will  be  rejected  {$),  if 
offered  as  evidence  of  the  truth  of  his  words,  seeing  that  it  comes 
dbsteiricante  manu  ;  yet,  whether  certain  words  were  spoken  is  a  fact, 
and  may  be  proved  as  such,  if  relevant  to  the  issue  raised.  Thus, 
although  common  rumor  cannot  be  received  as  proof  of  a  fact,  — 
being  hearsay  in  one  of  its  worat  forms, — yet  when  the  conduct  of 
a  person  is  in  question,  evidence  as  to  whether  a  certain  rumor  had 
reached  his  ears  at  a  particular  time  may  be  entirely  admissible  (^). 
We  are  not  to  consider  whether  evidence  comes  by  word  of  mouth  or 
by  writing,  but  whether  it  is  original  in  its  nature,  or  indicates  any 
better  source  from  which  it  derives  its  weight  ' 

§  496.  There  are  several  exceptions  to  the  rule  excluding  second- 
hand evidence ;  and  it  will  be  found,  on  examination,  that  in  most,  if 
not  in  all,  of  the  cases  where  the  rule  has  been  relaxed,  the  derivative 
evidence  received  is  guai-ded  by  some  security  which  renders  it  more 
trustworthy  than  derivative  evidence  in  general.  First,  then,  on  a 
second  trial  of  a  cause  between  the  same  parties,  the  evidence  of  a 
witness  examined  at  the  former  trial,  and  since  deceased,  is  receiv- 
able ;  ^  and  may  be  proved  by  the  testimony  of  a  person  who  heard 

(q)  IHd.     The  exclusion  of  the  partic-  (r)  Shilling  v.  The  Accidental  Death 

ulars  has  been  said  to  be  not  in  accordance  Comjiany,  4  Jurist,  N.  S.  244,  per  Erie,  J. 

with  common  sense  (see  Stephen  on  E\ri-  And  see  Milne  v.  Leisler,  7  H.  &  N.  786. 
dence,  p.  150,  citing  the  opinion  of  Parke,  {s)  In  the  United  States  on  an  indict- 

B.,  in  R.  V.  Walker,  and  the  practice  of  ment  for  murder,  it  has  been  held  that 

WiUes,  J.,  and  Bramwell,  B.),  and  the  admissions  by  other  persons    that    they 

propriety  of  the  exclusion  seems  to  require  killed  the  deceased  could  not  be  given  in 

confirmation  or  the  reverse  by  a  court  of  evidence.      (Morgan's    Best,   242,   citing 

criminal  appeaL     In  favor  of  the  excln-  State  v.  Duncan,  6  Ired.  236.) 
sion  may  be  urged  the  facilitation  of  fraud  (0  2  Inst.  52  ;  T.  1  Edw.  II.  12,  tit. 

and  manufacture  of  evidence,  which  the  Imprisonment;  Jones  v.  Perry,  2  £sp.  482; 

admission  of  the  particalars  would  give  Thomas  v.   Russell,   9  Exch.   764.     See 

rise  to.  Goodeve,  Evidence,  423. 

*  Btridenee  on  farmer  Trial.  —  (a.)  Rule, — The  oral  testimony  of  a  deceased 
witness  in  a  former  action,  or  In  a  prior  stage  of  the  same  action,  may  be  given  in  evi- 
dence by  any  person  who,  in  the  opinion  of  the  judge,  is  competent  to  recollect  its  sub- 
stance;— proMMf  (1.)  that  the  party  sgainst  whom  such  testimony  is  offered  (or  a 
person  identified  with  him  in  legal  interest)  had,  at  the  time  such  evidence  was  origi- 
nally given,  the  right  of  cross-examining  the  deceased  witness  upon  the  matters  covered 
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it^  or  by  notes  made  at  the  time  (?e).  Here  the  evidence  was  ongi- 
nally  delivered  under  responsibility,  and  the  party  against  whom  it 

(tt)  1  rhiU.  Et.  806,  10th  ed. 

by  the  tetthnony  offered;  and  provided^  (2.)  that  the  parties  to  the  suit  and  the  qaestioDi 
at  iaaae  in  the  two  actions  are  enbetanUally  the  eame.  1  GreenL  Et.  §{  163-168; 
Johnson  v.  Pgwera,  40  Vt  611;  Orr  «.  Hadley,  86  N.  H.  575;  Yale  9.  Comstock,  113 
Mass.  267  ;  U.  a  v.  Macomb,  5  McLean,  286  ;  Ephraims  v,  Mordock,  7  Blackf.  10; 
Clealand  v,  Huey,  18  Ala.  348  ;  Earl  v.  Tupper,  45  Vt  275 ;  Une  «.  Bninsfd,  SO 
Conn.  565 ;  Hutchins  v.  Coigan,  59  111.  70  ;  SUte  v.  Johnson,  12  Nev.  121 ;  State 
V.  Able,  65  Mo.  857;  People  v.  Devine,  46  Cal.  45;  PraU  v.  Patterson,  81  Pa.  St  114; 
Ind.  R.  R.  «.  Stout,  53  Ind.  143.  That  there  were  also  other  parties  to  the  record  ia 
the  former  trial  is  immateriaL  Phila.  &c  R.  R.  Co.  «.  Howaiid,  13  Howard  (V.  8.) 
307,  382.  See  also  Fiye  v.  Grsgg,  85  Me.  29;  Norris  v.  Monen,  3  Watts^  465;  Mdvii 
V.  Whiting,  7  Pick.  79. 

(6.)  Other  Ditability,  —  Whether  such  evidence  is  admissible  in  any  other  eontiD- 
gency  than  the  death  of  the  former  witness,  is  a  point  about  which  there  was  at  one 
time  some  dbpute  among  American  authorities.  The  English  common  law  role  dmr 
the  line  strictly  at  death.  Some  American  cases  take  the  same  ground.  Chess  v.  Cllcfl^ 
17  S.  &  R.  409;  Wilbur  v.  Selden,  6  Cowen,  162;  LeBaron  v.  Crombie,  14  Mass.  2S4; 
Powell  V.  Waters,  17  Johns.  176.  See  also  Drayton  v.  Wells,  1  Nott  k  MeC.  409; 
State  V.  Staples,  47  N.  H.  113.  On  the  other  hand,  circumstances  practlcslly  eqaiTi- 
lent  to  death  have  been  held  to  admit  this  evidence.  If  witness  cannot  be  fooed ; 
Shearer  v.  Harber,  36  Ind.  536  ;  Shackelford  v.  State,  33  Ark.  539;  or  is  oat  of  the 
jurisdiction  ;  McGiU  v.  Kauffman,  4  S.  &  R.  817:  Wright  v.  Cumps^,  41  Pa.  St  102; 
Dye  V.  Com.,  3  Bash,  3;  Wilder  v.  St  Paul,  12  Minn.  192,  206;  or  is  absent  on  offidil 
duty;  Noble  v.  Martin,  7  Martin,  N.  8.  282  ;  os  is  sick  and  unable  to  attend ;  EnnK 
r.  Diehl,  76  Pa.  St  359,  373;  Miller  v.  Russell,  7  Martin,  n.  a.  266  ;  or  is  kept  amy 
by  procurement  of  the  other  side  ;  Drayton  v.  Wells,  1  Nott  &  McC.  409  ;  U.  S.  f . 
Reynolds,  1  Utah,  819  ;  Williams  v.  State,  19  Ga.  402  ;  such  evidence  is  sdmiasiUe. 
Bergen  v.  People,  17  IlL  426,  contra.  But  the  fact  that  the  witness  has  foigotteD 
his  former  evidence  does  not  render  reported  evidence  of  it  admissible.  Robinson  «. 
Oilman,  48  N.  H.  295.  Rothrock  v.  Gallaher,  91  Pa.  St  108,  contra.  That  a  witness 
cannot  be  found,  is  not  alone  sufficient  to  admit  his  evidence  on  a  former  trial  It 
must  also  appear  that  due  diligence  in  search  has  been,  or  would  be,  unavailing.  Stste 
V.  SUples,  47  N.  H.  113;  Berney  v.  Mitchell,  34  N.  J.  L.  337;  Duprae  v.  Stste,  S3 
Ala.  380;  Gerhauser  v.  Ins.  Co.,  7  Nev.  174;  Sullivan  v.  State,  6  Tex,  Ct  of  App.  819; 
Slusser  v.  Btirlington,  47  Iowa,  300.  But  extraordinary  difficulty  in  attendh^;  viU 
serve  to  admit  the  evidence.  Mims  ff.  Sturdevant,  86  Ala.  636.  So  of  a  witness  vho 
has  become  incompetent  since  the  former  trial.  Ptatt  v.  Patterson,  81  Pk.  St  114. 
See  also  Rundlett  v.  Small,  25  Me.  29,  to  the  effect  that  such  reported  evidence  is  ad- 
missible, though  the  former  witness  be  present  in  court  at  the  time  of  second  trial 

(e.)  Criminal  Cases.  —  It  was  at  one  time  supposed  that  the  reported  evideocs  of  s 
deceased  witness  was  inadmissible  in  criminal  cases;  —  as  violating  the  prisoner's  conid- 
tutioiial  right  "  to  be  confronted  with  the  witnesses  against  him*'  (U.  S.  Const,  Amend. 
VI.).  Finn's  case,  6  Rand.  701;  State  r.  Atkins,  1  Overton,  (Tenn.)  229;  Brogy  f. 
Com.,  10  Gratt  722;  U.  S.  v.  Steriand,  6  Pitts.  L.  J.  50.  See  also  State  ».  Staples* 
47  N.  H.  113.  The  point  has,  however,  been  decided  contra.  Williams  v.  State,  19 
Oa.  402  ;  Kendrick  v.  State,  10  Humph.  479  ;  Davis  v.  State,  17  Ala.  854 ;  Pope  r. 
SUte,  22  Ark.  372;  U.  S.  «.  Macomb,  5  McLean,  286;  Brown  v.  Com.,  78  Pa.  St  $21; 
Summons  v.  State,  5  Oh.  St  825;  Bamett  r.  People,  54  IlL  325;  People  *.  Uvi^J, 
45  Cnl.  187;  Com.  v.  Richards,  18  Pick.  434;  State  «.  Able,  65  Mo.  357. 

{d, )  Eieact  Words  not  Essential  —  It  has  been  held  that  the  reporting  witness  msst 
give  tlio  exact  language,  ipsissimis  verbis,  of  the  original  declarant    U.  S.  t.  Wood, 
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13  offered  had  on  a  former  occasion  the  opportunity  for  cross-exami- 
nation ;  still  the  benefit  of  the  demeanor  of  the  witness  in  giving  it 
is  lost.  So  by  the  11  &  12  Vict.  c.  42,  s.  17,  where  a  witness  who 
has  been  examined  before  a  justice  of  the  peace,  against  a  person 

8  Wash.  C.  Ct  440;  Bliss  v.  Long,  Wright,  (Ohio,)  351;  Foster  v.  Shaw,  7  S.  &  R. 
156,  163;  Wilbur  v.  Selrlen,  6  Cowen,  162;  Com.  v.  Richards,  18  Pick.  434;  Warren 
V.  Nichols,  6  Mete.  261;  Marsh  v.  Jones,  21  Vt.  878;  Ephraiins  v,  Murdock,  7  Blackf. 
10.  In  most  cases  this  would  amount  to  a  practical  nullification  of  the  rule.  It  is  ac- 
cordiDgly  held  that  only  the  substance  need  be  given.  Ruch  v.  Rock  Island,  97  U.  S. 
693;  Johnson  «.  Powers,  40  Vt.  611;  Lime  Bank  v.  Hewett,  62  Me.  531  ;  Wagers  v. 
Dickey,  17  Ohio,  439  ;  Clealand  v.  Huey,  18  Ala.  843;  Hepler  v.  Mt  Carmel  Bank, 
97  Pa.  8t  420;  Young  v.  Dearborn,  22  N.  H.  372 ;  Martin  v.  Cope,  3  Abb.  (N.  Y.) 
Ct  of  App.  182  ;  Sloan  v.  Somers,  22  N.  J.  L.  66  ;  Home  v.  Williams,  23  Ind.  37  ; 
Tnimmell «.  Hemphill,  27  6a.  525  ;  Thompson  v.  Blackwell,  17  B.  Monr.  609;  People 
r.  Murphy,  45  Cal.  137;  Thurmond  v.  Trammell,  28  Tex.  372.  But  the  recollection 
of  the  vritness  must  be  subiiitantially  full  and  accurate,  covering  both  the  direct  and 
the  cross  examination,  if  any.  Tibbetts  v.  Flanders,  18  N.  H.  284;  Woods  v,  Keyes, 
14  All.  236;  Fell  v,  R.  R.,  43  Iowa,  177;  Buie  v.  Carver,  73  N.  C.  264;  Black  v. 
Woodrow,  39  Md.  194;  Puryear  v.  State,  63  Oa.  692;  Phila.  &c  R.  R.  Co.  v,  Spearen, 
47  Pa.  St.  300. 

(e.)  Preliminary  Investigations. — As  to  how  far  the  evidence  of  a  witness  subse- 
quently disqualified,  given  at  a  preliminary  investigation  can  be  thus  reported,  is  not 
entirely  setUed.  In  the  following  cases  of  preliminary  investigation  before  a  magis- 
tnite  such  evidence  has  been  admitted,  there  having  been  a  right  of  cross-examination. 
State  V,  Hooker,  17  Vt.  658;  U.  a  v.  Macomb,  5  McLean,  286;  Davis  v.  State,  17  Ala. 
354;  R.  V.  Barber,  1  Root,  (Conn.)  76;  Williams  v.  State,  19  Ga.  402;  Brown  v.  Com., 
73  Pa.  St.  321;  Com.  v,  Richards,  18  Pick.  434;  Kendrick  v.  State,  10  Humph.  479. 
Bat  see  State  v.  McLeod,  1  Hawks,  (N.  C.)  344;  SUte  v.  Campbell,  1  Rich.  (S.  C.) 
124;  Bemey  v,  Mitchell,  5  Vroom,  337;  Oliver  v.  State,  5  How.  (Miss.)  14.  Testimony 
before  arbitrators  is  admissible,  if  the  arbitrators  had  jurisdiction.  McAdam's  Exec'ra 
V.  StUwell,  13  Pa.  St  90  ;  Bailey  v.  Woods,  17  N.  H.  365.  C<mtra,  Jessup  v.  Cook, 
6  K.  J.  L.  434. 

(/.)  Proof, — Testimony  given  at  a  former  trial  may  be  proved  (1.)  by  the  recol- 
lection of  any  person  otherwise  competent  then  present.  Costigan  v.  Lunt,  127 
Mass.  354,  856.  (2.)  By  contemporaneous  notes,  stenographic  or  otherwise,  the  sub- 
stantial accuracy  of  which  is  vouched  for  on  oath.  Johnson  v.  Powers,  40  Vt.  611; 
Fisher  v.  Kyle,  27  Mich.  454;  Sloan  v.  Somers,  20  N.  J.  L.  66;  Rhine  v.  Robinson,  27 
Pa.  St.  30;  Clark  v.  Vorce,  15  Wend.  193  ;  Jones  v.  War.  3  Jones,  (N.  C.)  L.  24. 
So  of  judge's  not'js.  Huff  v.  Bennett,  4  Sandf.  120;  Shall  v.  Miller,  5  Whart.  156; 
Livingstone  «.  Cox,  8  Watts  &  Serg.  61 ;  Whitcher  v,  Morey,  39  Vt  459.  (8.)  But 
not  by  a  statement  in  a  bill  of  exceptions.  Kirk  v.  Mowry,  24  Oh.  St.  581.  But 
see  Cantrelli7.  Hewlett  2  Bush,  (Ky.)  311,  contra,  (4.)  Itseetns  also  that  the  judge 
before  whom  the  former  trial  took  place  may  be  examined  as  a  witness.  See  Hey- 
ward's  case,  1  Sandf.  701,  704  ;  Welcome  v.  Batchelder,  23  Me.  85,  88  ;  Grimm  v. 
Hamel,  2  Hilt  434 ;  Zitske  v.  Goldberg,  38  Wise.  216.  Mere  notes  and  minutes  of 
testimony  are  not  evidence  per  ae ;  they  are  admitted  to  refresh  the  memory  of  the 
witness.  Yancey  v.  Stone,  9  Rich.  (S.  C.)  Eq.  429;  Waters  v.  Waters,  35  Md.  631; 
Zitske  r.  Goldberg,  38  Wise.  216;  Sloan  v.  Somers,  20  N.  J.  L,  66;  Brown  r.  Com., 
73  Pa.  St  321;  Mineral  Point  R.  R.  v.  Keep,  22  111.  9.  But  see  Fisher  v.  Kyle,  27 
Mich.  454.  So  of  the  judge's  notes  :  they  must  be  properly  vouched  for  on  oath  unless 
admitted  by  consent  Miles  v.  O'Hara,  4  Binn.  108  ;  Huff  v.  Bennett  4  Sandf.  120; 
LivingBtone  «.  Cox,  8  Watts  k  Scrg.  61;  ZiUke  v,  Goldberg,  88  Wise.  216. 
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charged  with  an  offence,  dies  before  the  trial  of  the  accused,  or  is  so 
ill  as  to  be  unable  to  travel,  his  deposition,  reduced  to  writing  and 
signed  by  the  justice,  may  be  received  in  evidence  (x). 

§  497.  2.  The  next  exception  is  in  the  proof  of  matters  of  public 
and  general  interest ;  ^  such  as  the  boundaries  of  counties  or  parishes, 

(z)  Bk.  1,  pt  1,  §  105. 

1  Declarations  as  to  Public  Matters.  —  (a.)  Rule.  — Declarations,  in  any  form,  eon- 
ceming  matters  of  public  or  general  interest,  may  be  given  in  evidence ;  providedy 
(1.)  that  such  statements  are  made  by  persons  possessing  sufficient  opportunities  for 
knowledge  and  for  correction  by  conflicting  discussion  ;  i.  e.  in  case  of  pubUc  interest 
are  members  of  the  public,  and  in  case  of  general  interest  are  members  of  the  community 
among  which  interest  in  the  question  under  discussion  may  be  assumed  to  have  been 
general.  1  GreenL  Er.  §§  127-140;  School  District  v.  Williams,  48  Conn.  504;  ElHcoU 
V.  Pearl,  10  Peters,  412;  McCall  v.  U.  S.,  1  Dakota,  S20.  And  provided  (2.)  that  the 
declarant  is  dead  (or,  perhaps,  unavailable  as  a  witness).  Buchanan  v.  Moore,  10  Sw  It 
R.  275;  Flagg  v.  Mason,  8  Gray,  556.  Such  declarations  should  be  ante  litem  tnotam. 
Speer  v.  Coate,  3  McCord,  227.  Facts  of  private  interest  cannot  be  proved  in  this 
manner,  though  necessarily  involved  in  matters  of  general  interest.  1  Greenl.  Er. 
§  188  ;  Shutte  v.  Thompson,  15  Wall.  151 ;  Hunnicut  v.  Peyton,  102  U.  S.  333,  362. 
863 ;  Wendell  v.  Abbott,  45  N.  H.  349.  But  see  Hill  v.  Proclor,  10  W.  Va.  59; 
Clements  v.  Kyles,  13  Gratt.  468,  477 ;  Abington  v.  No.  Bridgewater,  23  Pick.  170; 
Scoggin  V.  Dalrymple,  7  Jones,  (N.  C.)  L.  46,  contra. 

(6.)  ReputaiUm,  —  Such  declarations  may  take  the  form  of  general  reputation,  which 
is  admissible  though  the  declarants  are  not  deceased.  Thus,  in  Massachusetts,  the 
incorporation  of  a  town  or  parish  may  in  certain  cases  be  proved  by  reputation. 
Dillingham  v.  Snow,  5  Mass.  547.  So  of  a  public  boundary.  Coz  v.  State,  41  Tex.  1; 
Hunnicut  v,  Peyton,  102  U.  S.  338,  363.  Reputation  is  also,  to  a  certain  extent,  ad- 
missible in  questions  of  private  boundary.  The  boundaries  must  be  ancient,  and  the 
relaxation  of  the  common  law  rule  strictly  construed.  1  Greenl.  £v.  §  145 ;  Clements 
V.  Kyles,  13  Gratt.  468,  477;  Kinney  v.  Fsmsworth,  17  Conn.  355,  363;  Smith  v. 
Nowells,  2  Litt.  (Ky.)  159;  Hunnicut  v.  Peyton,  102  U.  S.  333,  362,  863.  So  of  the 
statements  of  deceased  witnesses  to  matters  of  private  boundary.  McCausland  v.  Flem- 
ing. 63  Pa.  St.  36;  Cliild  v.  Kingsbury,  46  Vt  47;  Daggett  v.  Willey,  6  FUl  462,  610. 
The  extension  of  the  rule  probably  owes  its  origin  to  the  fact  that  an  obsolete  role  in 
England  admitted  general  reputation  in  all  cases  of  prescription,  and  to  the  further 
fact,  that,  in  many  sections  of  this  country,  a  single  surveyed  boundary  line  is  commofii 
to  a  number  of  estates,  becoming  in  this  manner  a  quasi  matter  of  general  interesL 
Boardman  v.  Reed,  6  Peters,  328;  Conn  et  ah  v.  Penn  etal.,\  Peters,  C.  Ct.  496;  Ral- 
ston  V.  Miller,  3  Rand.  44;  Shook  v.  Pate,  50  Ala.  91.  In  Massachusetts,  the  rale  as 
to  private  boundaries  is  much  limited,  and  involves  itself,  to  some  extent,  with  the 
principle  of  the  res  gestae ,  Declarations  of  a  deceased  owner  of  land,  made  while  in 
possession  of  such  land  and  in  the  act  of  pointing  out  his  own  boundaries,  are  admis- 
sible ;  provided  there  is  no  interest  to  misrepresent  or  mislead.  Bartlett  v.  Emerson, 
7  Gray,  174;  Long  v.  Colton,  116  Mass.  414  ;  Van  Deusen  v.  Turner,  12  Pick.  533; 
Daggett  V.  Shaw,  5  Mete.  223 ;  Flagg  v.  Mason,  8  Gray,  556 ;  Whitney  v.  Baoon,  9 
Gray,  206.  See  also,  to  same  effect.  Smith  v,  Forrest,  49  N.  H.  230.  It  is  obvioiu 
that  in  many  instances  such  declarations  may  be  admissible  on  other  grounds,  e •  g.  as 
declarations  against  proprietary  interest.  Smith  v.  Forrest,  supra.  Conf.  §  500,  n.  1, 
infra.  Such  declarations  should  also  be  distinguished  from  the  numerous  instances 
in  which  the  allege<l  statement  is  simply  original  cirourostantial  evidence,  e.  g.  that  the 
proprietor  of  land  had  never  heard  of  a  certain  easement  Hannefin  e.  Blake,  102  Mi 
297.    See  also  Donahue  v.  Case,  61  N.  Y.  631;  Brander  v.  Farriday,  16  La.  An.  S9e. 
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rights  of  common,  claims  of  highway,  &c  (y).  We  have  seen  that  in 
proof  of  historical  facts,  —  of  what  has  taken  place  in  bygone  ages, 
—  derivative  evidence  must  not  only  from  necessity  be  resorted  to, 
but  that  it  is  disarmed  of  much  of  its  danger,  fi*om  the  permanent 
effects  which  are  visible  to  confirm  or  contradict  it,  the  nimiber  of 
sources  whence  it  may  spring,  the  number  of  persons  interested  in 
preserving  the  recollection  of  the  matters  in  question ;  and  the  con- 
sequent facilities  for  detecting  false  testimony  (2;).  Kow  it  is  obvi- 
ous, tliat  rights  of  public  or  general  interest,  which  are  supposed  to 
have  been  exercised  in  times  past,  partake  in  some  degree  of  the 
nature  of  historical  facts,  and  especially  in  this,  that  it  is  rarely  pos- 
sible to  obtain  original  proof  of  them.  The  law  accordingly  allows 
them  to  be  proved  by  general  reputation ;  —  e.  g.  by  the  declarations 
of  deceased  persons  who  may  be  presumed  to  have  had  competent 
knowledge  on  the  subject  (a) ;  by  old  documents  of  various  kinds, 
which,  under  ordinary  circumstances,  would  be  rejected  for  want  of 
originality,  &c  But  in  order  to  guard  against  fraud,  it  is  an  estab- 
lished principle  that  such  declarations,  &c.  must  have  been  made 
ante  litem  motam,  —  an  expression  which  has  caused  some  difference 
of  opinion,  but  which  seems  to  mean,  before  any  controversy  has 
arisen  on  the  subject  to  which  the  declarations  relate,  whether  such 
controversy  has  or  has  not  been  made  the  subject  of  a  lawsuit  (6). 
The  value  of  this  species  of  evidence  manifestly  depends  on  the 
degree  of  publicity  of  the  matters  in  question  ;  and  also,  when  in  a 
documentary  shape,  on  the  facilities  or  opportunities  which  may 
exist  for  substitution  or  fabrication. 

§  498.  3.  Matters  of  pedigree :  a  g.  the  fact  of  relationship  be- 
tween particular  persons,  the  births,  marriages,  and  deaths  of 
members  of  a  family,  &c.,  form  the  next  exception  (c)}    "  Quoties 

(y)  See  as  to  this,  rery  folly,  R.  v.  In-         (a)  See  Crease  v.  Barrett,  1  C,  M.  & 

habitants  of  Bedfordshire,  4  £.  &  B.  585,  R.  919. 

542.     See  also,  1  PhilL  Ev.  ch.,8,  sect.  8,  (6)  1  Phill.  Ev.  194,  10th  ed.  ;  Tayl. 

10th  e«L;  Tayl.  Et.  Part  2,  ch.  8,  4th  ed.  Ev.  §§  515  el  Mq.,  4th  ed.;  Bntler  v.  Lord 

See  Mascard.  de  Prob.  Cond.  287,  895-  Mountgarrett,  7  H.  L.  Cas.  638. 
403.    As  to  what  are  public  rights,  within  (c)  1  Phill.  £y.  ch.  8,  sect.  4,  10th 

the  mle  in  question,  see  Lord  Dunravon  ed.  ;  TayL  £t.  Part  2,  ch.  9,  4th  ed.  ; 

V.  Llewellyn,  15  Q.  B.  791.  Att-Gen.  v.  Kbhler,  9  H.  L.  Cas.   654, 

(s)  Introd.  pt.  2,  {§  50  et  9eq,  670. 

^  JkeiarcUiont  eoneeming  Pedigree.  —  (a.)  Rule.  —  If  genealogy  or  pedigree  be  a 
iact  in  issue  or  relevant  thereto,  declarations,  in  any  form,  by  deceasecl  members  of 
the  family  in  question,  or  the  deceased  husband  or  wife  of  any  such  person,  are  ad- 
missible in  oTidence  to  establish  the  descent,  relationship,  birth,  marriage,  or  death  of 
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qusBreretur,  genus  vel  gentem  quis  baberet,  necne,  .eum  probare 
oportet "  (cQ.     These  likewise  partake  of  tbe  nature  of  historical 

(d)  Dig.  lib.  22,  tit  8,  1.  1. 

other  members  of  the  family,  together  with  the  dates,  places,  and  other  circamstances 
relating  thereto; — ^1  Greenl.  £v.  §  103; — provided,  such  declarations  be  made  ante 
litem  motam,  Craufurd  v,  Blackburn,  17  Md.  49;  s.  c.  on  appeal,  8  Wall.  175; 
Ko.  Brookfield  v.  Warren,  16  Gray,  171;  Wise  v.  \^nn,  59  Miss.  588;  Da  Pont «. 
Davis,  30  Wise  170;  Kelly  v.  McGuire,  15  Ark.  555;  Anderson  v.  Parker,  6  CaL  197; 
Moffit  V,  Witherspoon,  10  Ired.  (N.  C.)  L.  185  ;  De  Haven  «.  De  Haven,  77  Ind.  236; 
Mason  v.  Fuller,  45  Vt.  29;  Cuddy  v.  Brown,  78  lU.  415;  Jones  v.  Jones,  36  Md.  447, 
457. 

Such  declarations  are  not  admissible  to  establish  pedigree,  or  matters  collatersl 
thereto,  in  cases  where  pedigree  itself  is  not  directly  relevant  Londonderry  r.  An- 
dover,  28  Vt.  416;  Union  v,  Plainfield,  39  Conn.  563;  Independence  v,  Pompton, 
8  Halst  209 ;  Wilmington  v.  Burlington,  4  Pick.  174 ;  Adams  v.  Swansea,  116  Mass. 
591.  But  see  Wilson  v.  Brownlee  et  a/.,  24  Ark.  586.  That  such  declarations  may 
extend  to  particular  facts  incident  to  pedigree,  — dates,  localities,  and  the  like,  —  see 
Morrill  v,  Foster,  83  N.  H.  879;  Amer.  Life  Ins.  Co.  v.  Rosenagle,  77  Pa..  St  507,  516; 
Dn  Pont  V.  Davis,  30  Wise.  170.  That  the  declarant  must  in  aU  cases  be  dead  to 
render  his  declaration  admissible,  see  White  v.  Strother,  11  Ala.  720 ;  Mooers  «l 
Bunker,  29  N.  H.  420;  Robinson  v.  Blakely,  4  Rich.  (S.  C.)  586;  Greenleaf  v.  K,  B., 
80  Iowa,  301.  See  also  Covert  v.  Hertzog,  4  Barr,  145 ;  Carskadden  v.  Poorman,  10 
Watts,  82. 

(6.)  H^ko  are  QucUified,  —  The  declarant  must  be  related  to  the  subject  of  the  decla- 
ration, either  by  blood  or  marriage.  Jewell  v.  Jewell,  17  Peters,  213,  221 ;  Tyler  v. 
Flanders,  67  N.  H.  618;  Chapman  v.  Chapman,  2  Conn.  847;  Armstrong  v.  McDon- 
ald, 10  Barb.  300  ;  Games  v.  Crandall,  10  Iowa,  377  ;  Conn.  Mut  Life  Ins.  Co.  «l 
Schwenk,  94  U.  S.  593.  A  wife's  sister  is  not  allowed  to  testify  concerning  the  pedi* 
gree  of  the  husband's  family.  Blackburn  v.  Crawfords,  3  Wall.  175.  See  alao  People 
V.  Fulton  Fire  Ins.  Co.,  25  Wend.  205. 

Declarations  concerning  pedigree  are  admissible  in  all  cases,  if  the  declarant  be  prop- 
erly qualified,  though  it  be  "hearsay  of  hearsay.*'  The  jury  are  judges  of  ita  wei^t, 
under  proper  instructions  from  the  court  Cope  v.  Pearce,  7  Gill,  247;  Clements  «. 
Hunt,  1  Jones,  (N.  C.)  L.  400;  Elliott  v.  Peirsol,  1  Peters,  328,  387;  Eaton  v.  Tall- 
madge,  24  Wise.  217.  Reputation  in  the  family  is  equally  admissible  with  direct  state- 
ments by  deceased  members.  Moigan  v.  Pumell,  4  Hawks,  (N.  C.)  95;  Henderson  v. 
Cargill,  81  Miss.  367,  409;  Bamum  «.  Bamum,  42  Md.  251;  Van  Sickle  v.  Gibson, 
40  Mich.  170. 

(c.)  Li9  mota.  — The  declaration  must  be  caUe  litem  motam,  Caojolle  v.  Fenie, 
26  Barb.  177  ;  Ellicott  v.  Pearl,  10  Pet  412  ;  Morgan  v,  Pumell,  4  Hawks,  95.  The 
phrase  ante  litem  motam  is,  it  seems,  to  be  translated  "  before  the  arising  of  actoal  con- 
troversy "  on  the  point  covered  by  the  declaration.  By  Roman  law  lig  mota  was  the 
beginning  of  trial.  The  common  law  apparently  includes  in  the  phrase  the  contro- 
versy which  culminates  in  such  actual  litigation,  but  tembU,  it  does  not  include  the 
mere  existence  of  the  state  of  facts  which  renders  such  a  controversy  a  thing  naturally 
to  be  apprehended.     1  Greenl.  Ev.  {§  104,  n.,  131-134;  1  Whar.  £v.  §§  193,  213. 

(d.)  Form  of  Deelaratum,  —  The  fonn  of  declaration,  or  the  manner  of  its  preserva- 
tion, is  immaterial.  Thus,  recognition  in  a  will  has  been  held  admissible-.  Gaines  v. 
New  Orleans,  6  Wall.  642;  Shuman  v.  Shuman,  27  Pa.  St  90;  Pearson  v.  Pearson,  46 
Cal.  609.  So  of  a  recital  in  a  deed.  Jackson  v.  Corley,  8  Johna  128;  Carter  «.  Tiui- 
cum  Fishing  Co.,  77  Pa.  St  310  ;  Stokes  v.  Dawes,  4  Mason,  268.  So  of  inscriptions 
on  tombstones.  No.  Brookiield  v.  Warren,  16  Gray,  171;  Eastman  v,  Martin,  19 
N.  H.  152.     Entries  in  a  family  bible  or  other  family  record^  -—  Wataon  «.  Brewster,  I 
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facta  in  this,  that  they  usually  refer  to  matters  which  have  occurred 
in  times  gone  by,  and  among  persons  who  have  passad  away ;  though 
in  attempting  to  prove  them  by  derivative  evidence,  the  check 
afforded  by  notoriety  is  wanting,  seeing  that  they  are  matter  of  in- 
terest to  only  one,  or  at  most  a  few  families.  Still  the  extreme 
difficulty  of  procuring  any  better  evidence  compels  the  reception  of 
this,  when  it  comes  from  ^persons  most  likely  to  be  acquainted  with 
the  truth,  and  under  no  temptation  to  misrepresent  it.  Thus  decla- 
rations of  deceased  members  of  a  family  (e),  made  ante  litetn  mo- 
tarn  (/),  and  not  made  by  the  declarant  obviously  for  his  own 
interest  (f^) ;  the  general  reputation  of  a  family  proved  by  a  surviving 
member  of  it ;  entries  contained  in  books,  such  as  family  bibles,  if  pro- 
duced from  the  proper  custody,  even  although  there  be  no  evidence 
of  the  handwriting  or  authorship  of  such  entries  (A) ;  correspondence 
between  relatives ;  recitals  in  deeds  ;  descriptions  in  wills ;  inscrip- 
tions on  tombstones,  rings,  monuments,  or  coffin  plates ;  charts  of 
pedigrees,  made  or  adopted  by  deceased  members  of  the  family,  &c., 
have  severally  been  held  receivable  in  evidence  for  this  purpose  {%), 


(«)  Before  such  a  declaration  can  be 
admitted  in  evidence,  the  relationship  of 
the  declarant,  de  jure,  by  blood  or  mar- 
riage, mnst  be  eatabliahed,  by  some  proof 
independent  of  the  declaration  itself ;  and 
it  is  for  the  judge  to  decide  whether  this 
lelationahip  is  established.  But  it  appears 
that  evidence  of  the  declaration  is  admis- 
sible, if  there  be  prima  facie  proof  of  the 
relationship  of  the  declarant.  Plant  v. 
Taylor,  7  H.  &  N.  211,  237  ;  Hitchins  v. 
Eardley,  lu  Rep.,  2  P.  &  D.  248. 


(/)  See  1  Phill.  Ev.  206,  10th  ed.; 
Gee  V.  Ward,  7  £.  &  B.  509. 

(g)  Per  Cur.,  Plant  v.  Taylor,  7  H.  & 
N.  211,  238. 

(A)  Hubbard  v.  Lees,  L.  Bep.,  1  Ex. 
255,  258. 

(i)  In  a  suit  in  which  the  plaintiff  al- 
leged that  he  was  the  natural  son  of  A.,  a 
declaration  by  a  deceased  brother  of  A., 
that  the  plaintiff  was  A.'s  natural  son, 
was  held  to  be  inadmissible.  Crispin  v. 
Doglioni,  32  L.  J.,  P.  &  M.  109. 


Pa.  St.  881 ;  Oreenleaf  v.  R.  R.,  30  Iowa,  301 ;  So.  Life  Ins.  Co.  v.  Wilkinson,  53 
Ga.  585;  Whitcher  v.  McLaughlin,  115  Mass.  167, — correspondence  in  the  family, 
and  even  loose  papers,  have  been  held  admissible.    See  also  State  v.  Joest,  51  Ind.  287. 

(«.)  Reason  of  the  Rule.  —  It  is  said  that  such  evidence  is  admissible  from  the  neces- 
sity of  the  case.  This  may  be  doubted.  The  reasoning  proves  too  much  if  applied  to 
the  hearsay  rule.  The  exception  more  probably  rests  on  the  supposed  accuracy  of  imprea- 
sions  where  accumcy  is  of  general  interest,  and  where  family  pride,  family  discussion, 
and  the  influence  of  conflicting  views  and  interests,  assist  in  the  correction  of  mistake. 
Chamberlain  v.  Chamberlain,  71  N.  Y.  428.  Where,  therefore,  the  claim  and  question 
is  one  of  illegitimacy,  such  declarations  are  not  allowed;  the  subject  not  being  a  natural 
topic  of  general  discussion  and  consequent  mutual  correction.  See  State  v.  Watters, 
Sired.  (N.  C.)  L.  455. 

The  existence  of  a  reputation  or  course  of  action  in  the  family  may  have  an  eviden- 
tiary force  as  original  circumstantial  evidence.  The  "hearsay  rule  "  in  such  cases  has 
clearly  no  application.  1  GreenL  Ev.  §§  106, 134;  Gaines  v.  Green  Pond  Co.,  32  K.  J. 
Iq.  86,  95-98;  White  v.  Strother,  11  Ak.  720. 
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And  it  is  impossible  to  dispense  "with  this  kind  of  evidence,  espe- 
cially in  proof  of  remote  and  collateral  matters ;  but  tribunals  should 
be  on  their  guard,  when  the  actual  point  in  issue  in  a  cause  depends 
wholly  or  chiefly  upon  it.  It  is  from  its  nature  very  much  exposed 
to  fraud  and  fabrication ;  and  even  assuming  the  declaration,  inscrip- 
tion, &C.  correctly  reported  by  the  medium  of  evidence  used,  many 
instances  have  shown  how  erroneous  is  the  assumption,  that  all  the 
members  of  a  family,  especially  in  the  inferior  walks  of  life,  are  even 
tolerably  conversant  with  the  particulars  of  its  pedigree  (k). 

§  499.  4.  The  next  instance  in  which  this  rule  is  relaxed  seems 
to  rest  even  more  exclusively  on  the  principle  of  necessity ;  namely, 
that  ancient  documents  purporting  to  constitute  part  o(,  or  at  least 
to  have  been  executed  contemporaneously  with,  the  transactions  to 
which  they  relate,  are  receivable  as  evidence  of  ancient  possession, 
in  favor  of  those  claiming  under  them,  and  even  against  others  who 
are  neither  parties  nor  privies  to  them  (t)}  "  The  proof  of  ancient 
possession  is  always  attended  with  difficulty.  Time  has  removed 
the  witnesses  who  could  prove  acts  of  ownership  of  their  personal 
knowledge,  and  resort  must  necessarily  be  had  to  written  evi- 
dence "  (m).  In  order  to  guard  against  the  too  manifest  dangers  of 
this  kind  of  proof,  it  is  established  as  a  condition  precedent  to  iU 
admissibility,  that  the  document  must  be  shown  to  have  come  from 
the  proper  custody,  L  e.  to  have  been  found  in  a  place  in  which,  and 
under  the  care  of  persons  with  whom,  it  might  naturally  and  Teaaon- 
ably  be  expected  to  be  found  (n) ;  although  it  is  no  objection  that 

{k)  See  per  Rorailly,  K.  R.,  Crooch  v,  (m)  Per  Willes,  J.,  delivering  the  ofiin- 

Hooper,  16  Beav.  182.  ion  of  the  judges  in  Malcomaon  o.  0*Dea, 

(I)  1  PhilL  Ev.  ch.  S,  sect.  5,  10th  10  H.  L.  Cas.  593,  614. 

ed. ;  Tayl.  £v.  Part  2,  ch.  10,  4th  ed.  {n)  The  Bbhop  of  Meath  v.  The  Mar- 

1  Vedaratums  caneeming  Ancient  PoasBsnon,  —  (a.)  RuU.  —  Ancient  doenments 
(documenta  thirty  years  old),  apparently  exercising  acts  of  ownership,  are  admiasiUa 
as  evidence  of  such  acts,  provided  such  docmnents  are  from  proper  custody.  1  GreenL 
£t.  §§  141-146;  1  Whar.  Ev.  §§  194-199;  Boston  v.  Richaidson,  105  Mass.  851,  871; 
Hewlett  V,  Cock,  7  Wend.  871  ;  Clarke  v.  Courtney,  5  Peters,  819,  844;  Dnnean  «. 
Beard,  2  Nott  &  McC.  400;  Goodwin  «.  Jack,  62  Me.  414;  Willetts  v.  Mandlebaom, 
28  Mich.  521 ;  Whitman  v.  Heneberry,  73  IlL  109 ;  Hathaway  o.  Evmns,  118  Maaa. 
264.    See  also  Floyd  ».  Tewksbury,  129  Mass.  362. 

(&.)  CorrchoroHon,  —  It  has  been  held  that  the  doenments  must  he  oorrobovated  by 
proof  of  actual  possession.  Middleton  v.  Mass,  2  Nott  &  McC.  55;  Carroll  v.  Nonrood, 
1  Har.  &  J.  167,  174;  Shaller  v.  Brand,  6  Binn.  435,  439;  Doe  •.  Phelps,  9  Johns. 
169,  171.  The  point,  it  seems,  has  been  decided  contra.  Whitman  •.  Heneberry,  78 
IlL  109;  Gardner  v.  Granniss,  67  Ga.  539;  Brown  v.  Wood,  6  Rich.  (S.  C)  Kq.  155; 
Barr  v,  Gratz,  4  Wheat  213,  221;  Jackson  v.  Lamb^  7  Cowen,  481.  But  see  WiUson 
«.  Betts,  4  Denio^  201.    Conf.  |  497,  n.  1,  sujivvk 
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some  other  more  proper  place>  &c.  may  be  suggested  (o).  The  elder 
civilians  applied,  with  tolerable  justice,  the  term  "  piscatio  anguil- 
lanim  '*  to  the  proof  of  immemorial  possession  (j>). 

§  500.  5.  Declarations  made  by  deceased  persons  against  their 
own  interest  are  receivable  in  evidence  in  proceedings  between 
third  parties  (q),  provided  such  declarations  were  made  against  pro- 
prietary (r)  or  pecuniary  interest  (s)}  and  do  not  derogate  from  the 
title  of  third  parties  ;  e.  g.  a  declaration  made  by  a  deceased  tenant 
is  not  admissible  if  it  derogates  from  the  title  of  the  reversioner  (t). 

The  admissibility  of  declarations  against  interest,  made  by  parties 
to  a  suit^  rests  on  a  different  principle  (i^).     The  ground  of  this  ex- 

qaesB  of  Winchester,  8  Bingh.  K.  C.  200,  10  East,  109  ;  set  oat  and  commented  on 

201  in  2  Smith,  Lead.  Cas. 

(o)  Id.  ;    Cronghton  v.  BLike,   1*2  M.  (r)  R.  v.  Exeter,  L.  Rep.,  4  Q.  B.  841. 

k  W.  205  ;   R.  v.   Mytton,  2  £.  &   E.  {$)  The  Sussex  Peerage  case,  11  CI.  & 

557.  F.  86.     See  R.  v.  The  Overseers  of  Bir- 

{p]  Bonnier,  Traits  des  Preaves,  §  732.  mingham,  1  B.  &  S.  763. 

(?)  1  Phili.  Ev.  ch.  8,  sect  7  ;  Tayl.  (0  Papendick  v.  Bridgwater,  6  E.  ft  B. 

Ev.  Part  2,  ch.  11,  4th  ed.     The  leading  166. 
caw  on  this  subject  is  Higham  v,  Ridgway,  (u)  Infra,  ch.  7. 

^  Declarations  aqainst  ItUerest,  —  (a.)  Bule,  —  Declarations  of  a  deceased  person, 
made  either  ondly  or  in  writing,  are  admissible  if  against  or  in  derogation  of  his  pecu- 
niary or  proprietary  interest.  Livingston  v,  Amoux,  56  N.  Y.  507,  519  ;  Gilchrist 
V,  Martin,  1  Bailey  (S.  C),  Eq.  492;  Beedy  v.  Macomber,  47  Me.  451 ;  Peace  v.  Jen- 
kins, 10  Ired.  (N.  C.)  Law,  355;  Ringo  v.  Richardson,  58  Mo.  385;  Field  v.  Boynton, 
83  Ga.  289;  Coleman  v,  Frazier,  4  Rich.  (S.  C.)  146;  Taylor  v.  Gould,  57  Pa.  St  152. 
The  declarant  must  be  dead:  equivalent  disability  does  not  render  such  declarations 
admissibte.  Fitch  «.  Chapman,  10  Conn.  8  ;  Rand  v.  Dodge,  17  N.  H.  843,  359  ; 
Currier  «.  Gale,  14  Gray,  504;  Lowry  v.  Moss,  1  Strobh.  63.  Incapacity  to  testify  is 
not  sufficient.  Harriman  v.  Brown,  8  Leigh,  697  ;  Bowen  v.  Chase,  98  U.  S.  254. 
See  also  Bird  v.  Hneston,  10  Oh.  St  418. 

(6.)  Soop6  of  Bule.  —  In  this  country  the  "interest,"  as  in  England,  must  be  pro- 
prietary or  pecuniary.  Com.  n.  Chabbock,  1  Mass.  144;  Tate  v.  Tate's  Exec'rs  75  Va. 
622.  632;  Ward  v.  Ward,  87  Mich.  253;  Poorman  v.  Miller,  44  Cal.  269;  Wwt  Md. 
R.  R.  Co.  9.  Manro,  82  Md.  280.  But  see  Coleman  «.  Frazier,  4  Rich.  (S.  C.)  146 
(»mbU\  anUra.  See  also  Allegheny  v.  Nelson,  25  Pa.  St  832;  Blake  V  Everett  1 
AIL  248.  In  Massachusetts  a  peculiar  rule  prevails.  Declarations  af^inst  pecuniary 
interest,  aa  well  as  entries  in  the  course  of  business,  mnst  be  in  writing,  and  consist  of 
abook-entry.  Framingham  Manuf.  Co.  v.  Barnard,  2  Hck.  532:  Uwrence  v,  Kimball, 
1  Mete.  524.  In  case  of  proprietary  interest,  however,  oral  declarations  are  admissible. 
Marcy  r.  Stone,  8  Cnsh.  4.  In  general,  it  is  sufficient  if  the  declaration  be  pnma 
/aae against  the  interest  of  the  declarant;  the  declaration  is  admissible,  though  in 
ccrtsin  eontingencies  it  may  enure  to  his  direct  advantage.  In  England  it  has  been 
found  necewaiy'to  modify  the  rule  regarding  collateral  advantage  in  a  certain  class  of 
CM«,  vii.  where  indorsements  of  payment  are  made  by  the  payee  or  holder  of  a  bill  nf 
exchange,  promissory  note,  bond,  or  other  specialty,  with  the  effect  of  takinflr  such 
lostniment  ont  of  the  statute  of  limitations.  Oonf.  9  Geo.  4,  c.  14,  §  3.  The  same 
TWttlt  has  been  attained  in  this  country  by  judicial  legislation.  Such  indorsements 
cannot  be  admitted  nnless  proved  to  have  been  written  at  a  time  when  they  must 
>^«c«aniily  hKn  been  agadnst  the  interest  of  the  indorser.    Roseboom  v,  BiUington,  17 
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ception  is  the  improbability  that  a  party  would  &lsely  make  a 
declaration  to  fix  himself  with  liability ;  bat  cases  may  be  put 
where  his  doing  so  would  be  an  advantage  to  him.  K  g.  tbe 
accounts  of  the  receiver  or  steward  of  an  estate  have,  through  ne- 
glect or  worse,  got  into  a  state  of  derangement^  which  it  is  desiiaUe 
to  conceal  from  his  employer ;  and  one  very  obvious  way  of  setting 
the  balance  straight  is  by  falsely  chaining  himself  with  faavii^ 
received  money  from  a  particular  person. 

§  501.  6.  Allied  to  these  aro  declarations  in  the  regular  oomse 
of  business,  office,  or  employment,  by  deceased  persons,  who  had  a 
personal  knowledge  of  the  facts,  and  no  interest  in  stating  an  un- 
truth (x)}    But  the  rule  as  to  the  admission  of  such  evidence  is 

{z)  1  PhilL  St.  ch.  8,  sect.  8;  TayL  Smith,  Lead.  Caa.,  to  the  caae  of  Prieet. 
£t.  Part  2,  ch.  12,  4th  ed.  For  the  au-  The  Earl  of  Torrington  (reported  1  Salt 
thoritiea  on  this  subject,  see  the  DOte  in  1     285;  2  Ld.  Raym.  873;  Holt,  300). 

Johna.  182  ;  Coffin  «.  Bncknam,  3  Fairf.  471  ;  Beatty  v.  Clement,  12  Ijl  An.  82 ; 
Addams  v.  Seitziuger,  1  Watts  k  Serg.  243.  A  declaration  against  interest  is  eridcDct 
of  collateral  matters  therein  stated,  though  such  collateral  statementa  he  not  tpiui 
the  interest  of  the  declarant  Jones  v.  Howard,  8  AIL  223 ;  Shennan  v.  Crosby,  11 
Johns.  70. 

(c.)  Beeeipts,  —  It  is  on  this  principle  that  a  receipt  of  payment  of  judgment  is  ad- 
missible evidence.  Sherman  v.  Crosby,  1 1  Johna.  70.  8o  also,  in  auditing  aooooati 
by  a  court,  receipts  of  payment  are  admitted  as  prima  faeU  oonelnsiTe.  Sbesmsi 
V.  Aklns,  4  Pick.  283,  293. 

This  exception  to  the  hearsay  rule  has  been  seiionsly  affected,  in  deTck^meDt  a. 
this  country,  (1.)  by  the  rule  which  admits  an  otherwise  inadmissible  instrament  to 
"refresh  the  memory  "of  tbe  witness  (see  §  224,  n.  1,  mpra);  and  (2.)  \fj  the 
great  extension  of  the  rules  admitting  declarations  in  the  course  of  basincas  or  ss  put 
of  the  res  geaUe, 

1  DeelaratioM  in  Course  of  Businest.  —  (a. )  Rule,  —  Orsl  decUntions  or  wiitttt 
entries  by  deceased  persons  made  in  course  of  professional,  official,  or  other  d«ty  or 
business,  are  admissible  in  evidence,  as  an  exception  to  the  hearsay  role.  1  "^fbu- 
£v.  §  238  etaeq,;  1  Greenl.  Ev.  §§  116,  120;  Chaflee  v.  U.  S.,  18  Wall.  616, 541;  Ken- 
nedy V,  Doyle,  10  All.  161;  Livingston  v.  Amoux,  66  N.  Y.  607,  619;  Aogoita  t. 
Windsor,  19  Me.  317 ;  State  v.  Phair,  48  Yt  366 ;  Walker  v.  Cnrtia,  116  Msm  »; 
Fisher  v.  Mavor,  67  N.  Y.  78,  77;  Field  r.  Boynton,  33  Ga.  288.  Aveiy  •.  Aveiy.  « 
Ak.  193.  But  see  Bland  v,  Warren,  65  N.  C.  372,  to  the  effect  that  such  dedm- 
tions,  if  self-serving,  are  not  admissible. 

{b.)  DedarcUicng  mvst  he  Contemporaneous.  —  If  such  a  dedaratioii  take  the  fbm  of 
a  written  entry,  the  entry  must  be  contemporaneous  with  the  events  to  which  it  re- 
lates. Chaffi^  V.  U.  a.,  18  Wall.  616;  Clark  v.  Magrudcr,  2  H.  &  J.  77;  Kennedy  r 
Doyle,  10  All.  161,  168;  Ray  r.  Castle,  79  N.  C.  680.  But  recourse  to  the  origiaJ 
memoranda  from  which  the  entry  was  made  is  not  required.  Redlich  v.  Baarirt,  M 
111.  134.  But  see  James  v.  Wharton,  6  McLean,  492,  to  the  effect  that  the  tntrj 
should  be  th^  original,  and  not  a  copy.  The  entry,  moreover,  most  be  based  on  iht 
personal  knowledge  of  the  declarant.  Chaffee  v.  U.  8.  18  Wall.  616;  Lewis  ».  Kiaaier, 
8  Md.  265.     But  see  Stettauer  v.  White,  98  111.  72. 

{e. )  Other  Dianhility.  —  The  strict  requirement  that  the  declarant  must  be  de«M» 
to  admit  his  declaration  has  been  relaxed  so  far  as  to  oonaidar  the  eqaivalent  di»btbty 
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confined  strictly  to  the  particular  thing  which  it  was  the  duty  of 
the  person  to  do ;  and,  unlike  a  statement  against  interest,  does  not 
extend  to  collateral  matters,  however  closely  connected  with  that 
thing  (y).  And  it  is  also  a  rule  with  regard  to  this  class  of  decla- 
rations, that  they  must  have  been  made  contemporaneously  with  the 
acts  to  which  they  relate  {z), 

§  502.  In  both  classes,  viz.  declarations  against  interest,  and 
declarations  in  the  regular  course  of  business,  &c.,  the  evidence 
commonly  appears  in  a  written  form ;  and  it  has  even  been  made  a 
question  whether  this  is  not  essential  to  its  admissibility  (a).  But 
the  inclination  of  the  authorities  is  rather  to  the  effect  that  verbal 
declarations,  answering  of  course  all  other  requisite  conditions,  are 
equally  receivable  (() ;  and  indeed  it  seems  difficult  to  establish  a 
distinction  in  principle  between  the  cases. 

§  503.  7.  The  civil  law  (c),  and  the  laws  of  some  foreign  coun- 
tries (c2),  receive  the  books  of  tradesmen,  made  or  purporting  to  be 
made  by  them  in  the  regular  course  of  business,  as  evidence  to 


(y)'  PerBlaeklmni,  J.,  Smith  v.  Blakey, 
L.  Repw,  2  Q.  B.  326,  882. 

(s)  Doe  d.  PatteehaU  v.  Turford,  3  B. 
9t  Ad.  898,  per  Parke,  J.;  Short  v.  Lee, 
2  Jftc.  k  W.  475,  per  Sir  T.  Plainer,  M.  R. 

(a)  Faredon  v.  Clogg,  10  M.  &  W.  672. 

(6)  Soaeex  Peerage  cam,  11  CI.  &  F. 
lis,  per  Ld.  Campbell  ;  Stapylton  v, 
aoQgh,  2  £.  &  B.  988;  Edie  v.  Kingsfoid, 
14  C.  B.  759,  768. 

(c)  Heinec.  ad  Pand.  Pan  4,  §  184 ;  1 
£t.  Poth.  f  719.  Thin  well-known  doc- 
trine of  the  dyilians  was  implanted  by 
them  in  most  countries  of  Europe ;  but  if  it 
is  derived  from  the  Roman  law  (which  is 


doubtful),  it  is  wholly  at  Tariance  with 
the  principles  laid  down  in  other  parts  of 
the  Corpus  Juris  Civilis.  E.  g.  "  Ezemplo 
pemiciosum  est,  ut  ei  scriptune  credatur, 
qua  unusquisque  sibi  adnotatione  propria 
debitorem  constituit  Unde  neque  fiscum, 
neque  alium  quemlibet  ez  suis  subnota- 
tionibus  debiti  probationem,  prebere  posse 
oportet."  Cod.  lib.  4,  tit.  19, 1.  7.  "  Fac- 
tum cuique  suum,  non  adyersario  nocere 
debet."  Dig.  lib.  50,  tit.  17,  1.  156.  See 
also  Dig.  lib.  2,  tit.  14,  1.  27,  f  4  ;  Cod. 
lib.  7,  tit.  60,  11.  1  &  2. 
(rf)  Tayl.  Ev.  f  $  641--648. 


of  insanity  or  absence  from  the  jurisdiction  as  sufficient.  New  Haven,  &c.  Co.  v. 
Goodwin,  42  Conn.  230;  North  Bank  v,  Abbott,  18  Pick.  465.  It  has  even  been  held 
that  the  entry  is  admissible,  though  its  maker  be  alive  and  subject  to  the  jurisdiction 
of  the  court  Chaffee  «.  U.  S.7  18  Wall.  516;  Shove  v,  Wiley,  18  Pick.  558;  Fenner- 
stein's  Champagne,  3  WaU.  145. 

{d,)  Modem  SxUnnon  of  the  EuU,  —  The  rule  has  been  further  extended,  in  some 
instances,  to  aU  writings  made  in  course  of  business  and  without  motive  to  deceive. 
Guy  V.  Mead,  22  N.  Y.  462;  Fennehstein's  Champagne,  3  WaU.  145.  As  compared 
with  the  English  decisions  on  this  subject,  the  rule  has  received  a  marked  extension  in 
this  country,  its  development  being  largely  affected  by  the  coexistence  of  several  very 
sweeping  rules  on  kindred  subjects,  more  especially  those  regulating  the  evidence  of 
"shop  books"  (I  503,  n.  1,  infra)  and  the  admissibility  of  documents  to  "refresh  the 
memory"  of  a  witness  (|  224,  n.  1,  tupra). 

Professor  Greenleaf  (1  Greenl.  £v.  §§  116, 120)  considers  such  declarations  in  coarse 
of  badness  to  be  part  of  the  rei  getUt. 
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prove  a  debt  against  a  customer  or  alleged  customer ;  ^  and,  as  is 
evident  from  the  still  unrepealed  statute,  7  Jaa  I.  c.  12,  which 

1  Shop  Books.  — (a.)  RuU,  — In  New  England,  and  to  a  certain  extent  in  other 
sections  of  the  coontryi  the  shop  books  of  tradesmen  and  handicraCUiMBa  iwt  tiiduer 
of  the  delivery  of  goods,  the  payment  of  money,  or  the  performance  of  work,  to  a  lim- 
ited amount.     1  Greenl.  £v.  §§  117-119;  3  Dane*s  Abr.  ch.  81,  art  4,  p.  318;  BaU 
.9.  Gates,  12  Mete.  491;  Karr  v.  Stivers,  34  Iowa,  123;  Linnell  v.  Satherland,  11  Wend. 
f  568;  Burleson  v.  Goodman,  82  Tex.  229.    Provided  (1.)  the  conrt  be  satisfied  by  in- 
\  spection  that  the  books  are  fairly  kept  as  a  contemporaneous  and  Uma  fide  record  of 
'  daily  business.     Davis  v,  Sanford,  9  AIL  216;  Wilson  v.  Wilson,  1  Halst  95;  Terrill 
V.  Beecher,  9  Conn.  844;  Funk  v.  Ely,  45  Pa.  St  444;  Myer  v,  Grsfflin,  81  Md.  350; 
Burleson  v,  Goodman,  32  Tex.  229;  Richardson  v,  Emery,  23  N.  H.  220;  Robinson 
9.  Dibble's  Admr.,  17  Fla.  457.    The  book  must  be  one  of  account;  check  stabs  have 
been  rejected.    Wilson  «.  Goodin,  Wright,  219.     So  also  an  invoice  book.     Cooper  v. 
"  Merrill,  4  Yeates,  841.     See  also  Hart  v,  Livingston,  29  Iowa,  217.     And  proividtd 
( 2. )  that  such  book  be  verified  by  the  suppletory  oath  of  the  bookkeeper;  whether  the 
party  himself  or  a  clerk.     If  such  bookkeeper  be  deceased,  proof  of  his  handwriting  or 
other  verification  is  required.    Harwood  v.  Mulry,  8  Gray,  250;  Marsh  v.  Case,  30 
Wise.  581;  Douglass  v.  Hart,  4  McCord,  257;  GUchrist  v.  Grocers'  Assoc.,  59  N.  Y. 
495;  Bartholomew  v.  Farwell,  41  Conn.  109;  Cheever  v.  Brown,  80  Ga.  904;  Hoover 
V.  Gehr,  62  Pa.  St  186;  Patrick  v.  Jack,  82  111.  81;  Robinson  v.  Dibble's  Admr.,  17 
Fla.  457.     See  also  Kent  v.  Garvin,  1  Gray,  148.    Disability  practically  equivalent  to 
-  death  will  suffice  to  admit  such  secondary  verification.     New  Haven,  Jcc.  Co.  v.  Good- 
win, 42  Conn.  280;  Holbrook  9.  Gay,  6  CHish.  215.     In  case  such  books  are  offered  by 
an  executor  or  other  person  suing  in  a  representative  capacity,  it  is  usnal  to  reqoiie 
the  additional  oath  of  such  executor  or  other  person.    Holbrook  v.  Gay,  6  Cosh.  215; 
Robinson  v.  Dibble's  Admr.,  17  Fla.  457. 

(6.)  Oaih  and  Form  of  Entry,  —  The  oath  required  is  not  that  of  a  witness ;  it  sim- 
ply verifies  the  book,  and  is  analogous  to  the  otmi-piena  and  plena  probatio  of  the  dvU 
law.  Frye  v.  Barker,  2  Pick.  65;  Union  Bank  v.  Knapp,  3  Pick.  96;  1  Maacardns  d« 
Prob.  Quest  11,  n.  1,  4;  Code  de  Commerce,  Liv.  1,  tit  2,  art  8-12;  Bell's  Dig.  pp. 
878,  898.  The  form  in  which  such  books  are  kept  is  not  deemed  essential,  it  being 
ascertained  that  they  are  books  of  original  entry,  and  bear  no  evidence  of  fraadnlent 
alteration.  Swain  v.  Cheney,  41  N.  H.  282 ;  Thomson  v.  Porter,  4  Strobh.  Eq.  58 ; 
Woodbury  v.  Woodbury,  50  Vt  152 ;  Bentley  v.  Ward,  116  Mass.  838;  Stroud  v.  Til- 
ton,  4  Abb.  Ct  App.  Dec.  324;  Kotwitz  v.  Wright,  87  Tex.  82;  Wallr.  Dovey,  60Ps. 
St.  212.  It  is  not  material  that  the  book  of  original  entry  is  kept  in  ledger  form. 
Wells  V.  Hatch,  43  N.  H.  246;  Hoover  v.  Gehr,  62  Pa.  St  136.  See  also  Bonnell  v. 
Mawha,  37  N.  J.  L.  198.  The  original  memoranda  are  not  required.  Landis  «.  Tur- 
ner, 14  Cal.  578;  Stroud  v.  Tilton,  4  Abb.  Ct  App.  Dec.  824;  Hall  v.  Gtidden,  39 
Me.  445;  Pillsbury  v.  liocke,  43  N.  H.  96;  Hoover  v.  Gehr,  62  Pa.  St  136.  Bnt  see 
Breinig  v.  Meitzler,  23  Pa.  St.  156. 

(c. )  Entry  miuil  be  Contemporaneoua,  —  The  entry,  however,  must  be  reasonably  con- 
temporaneous ?rith  the  transaction  to  which  it  relstes.  Henshaw  «.  Davis,  5  Cnsh. 
145;  Landis  v.  Turner,  14  Cal.  573;  Bentley  v.  Ward,  116  Mass.  888;  Bsy  v.  Cook,  22 
N.  J.  L.  343,  353;  Yearsley's  Appeal,  48  Pa.  St  531.  Entries  posted  from  memo> 
randa  given  by  servants  of  the  delivery  of  goods  have  been  held  inadmissible  if  made 
later  than  the  succeeding  day.  Cook  v.  Ashmead,  2  Miles,  (Pa. )  268.  But  see  Morris 
9.  Briggs,  8  Cush.  342;  Barker  v.  Haskell,  9  Cush.  218;  Hall  v.  Giidden,  89  Me.  445^ 
eonira, 

(d, )  Scope  of  Rule.  —  The  rule  admits  only  transactions  of  a  small  amount,  —  nsaally 
forty  English  shillings  or  its  equivalent  in  American  money.  Bams  v.  Fay,  14  Pick. 
8,  12 ;  Bustin  v.  Rc^rs,  11  Cash.  846;  Davis  v,  Sanford,  9  All.  216;  Kelton  p.  Hill, 
58  Me.  114;  Alexander  v,  Smoot,  13  Ired.  (N.  C.)  L.  461;  Rich  v.  Eldradge,  42  N.  H. 
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enacts  that  shop  books  shall  not  be  evidence  of  a  debt  more  than  a 
year  old,  sQch  books  were  at  one  time  receivable  as  evidence  in 
England.  Sensible  of  the  weakness  and  danger  of  this  sort  of 
evidence,  the  civilians  only  allowed  it  the  force  of  a  semi-proof;  and, 
by  thus  investing  it  with  an  artificial  value,  increased  the  danger  of 
receiving  it  (e).  There  is  no  analogy  between  entries  made  in  his 
books  by  a  living  tradesman,  and  entries  made  in  those  books  by  a 
clerk  or  servant  who  is  deceased,  and  who,  in  making  them,  probably 
charged  himself  to  his  master.  And  turn  or  torture  this  question 
as  we  will,  to  admit  the  former  is  a  violation  of  the  rule,  alike  of 
law  and  common  sense,  that  a  man  shall  not  be  allowed  to  manu- 
facture evidence  for  himself  (/).     It  is  true  that  tradesmen's  books 

(«)  Hdnec.  in  loc^  eit.    See  Benthara's    respect,  5  Jud.  Ev.  481,  482  ;  and  ntpra,  ^ 
comment  on  the  civil  law.  practice  in  this     Introd.  pt.  2,  §  70,  note  (/). 

(/)  ^^fr^  ch.  5  and  ch.  7. 

153.  Bnt  see  Charlton  v.  Lawry,  1  Martin,  (N.  C.)  26;  Ducoign  v.  Schreppel,  1 
Yeates,  847,  contra.  The  nile  does  not  extend  to  the  pi*oof  of  more  important  or 
merely  collateral  matters.  Rindge  v.  Breck,  10  Cush.  48;  Lynch  v.  Cronan,  6  Gray, 
531;  Wilmer  v.  Israel,  1  Browne,  (Pa.)  257;  Somers  v.  Wright,  114  Mass.  171.  The 
declanuit,  moreover,  must  be  a  tradesman  or  handicraftsman,  and  the  entries  in  the 
usQsl  conrse  of  daily  business.  Shoemaker  v.  Kellog,  11  Pa.  St.  810;  Karr  v.  Stivers, 
S4  Iowa,  128;  Carman  v.  Danham,  6  Ualst.  189;  Cole  v.  Dial,  8  Tex.  847;  Boyd  v, 
Ladsoo,  4  McCord,  76.  Probably  the  rule  concerning  **  shop  books  "  extends  to  books 
of  account  kept  by  attorneys,  physicians,  and  other  professional  men.  Charlton  v. 
Lawry,  1  Martin,  (N.  C.)  26;  Briggs  v.  Geoi^gia,  15  Vt.  61;  Codman  v.  Caldwell,  81 
Me.  560;  Bay  v.  Cook,  22  N.  J.  L.  848;  Toomer  v,  Gadsden,  4  Strobh.  (S.  C.)  198; 
Ganahl  v.  Shore^  24  Ga.  17.  But  see  Richardson  v,  Dorman,  28  Ala.  679;  Hale  v. 
Ard,  48  Pa.  St.  22,  contra.  Secondary  evidence  of  original  entries  has  been  held  ad- 
minible  <m  the  ordinary  principles  of  documentary  evidence.  §  215,  n.  1,  C.  III.  (a), 
tupra;  Ins.  Co.  ».  Weide,  9  Wall.  677. 

(«. )  Statutory  Modifications,  —  The  common  law  rule  of  shop  books  has  been  extended 
by  statute,  in  a  more  or  less  modified  form,  to  many  parts  of  this  country.  Neville  v, 
Northcntt,  7  Cold.  294;  Morse  v.  Congdon,  8  Mich.  549;  Anderson  v,  Ames,  6  Iowa, 
486;  Ganahl  v.  Shore,  24  Ga.  17;  Alexander  v,  Smoot,  18  Ired.  (N.  C.)  L.  461.  Conf. 
1  GreeoL  £v.  §  118,  n.  1.  The  law  of  shop  books  has  been  also  modified  by  statutory 
provisions  allowing  parties  to  be  witnesses.  The  book  is  at  present  commonly  ad- 
mitted to  refresh  the  memory  of  the  witness;  the  character  of  whose  oath  has  entirely 
l)eeD  changed.  Nichols  v,  Haynes,  78  Pa.  St.  174.  See  ako  Stroud  v,  Tilton,  4  Abb. 
Ct  App.  Dec.  824. 

The  peculiar  exception  to  the  hearsay  rule  concerning  "  shop  books  *'  is  probably  a 
survival,  as  stated  in  the  text,  of  statutory  provisions,  now  practically  obsolete  in  Eng- 
land (Stat  7  Jac.  1,  c.  12;  1  Eng.  Rev.  Stat  691),  to  the  effect  that  in  petty  trading 
shop  books  are  not  evidence  of  the  debts  therein  stated  after  one  year.  The  ordinary 
limitation  to  forty  shillings  (or  its  equivalent  in  American  currency)  may  most  probably 
be  referred  to  the  law  of  the  so-called  Courts  of  Request  or  "  Courts  of  Conscience  " 
(3  Jac.  1,  c.  15;  9  &  10  Vict.  c.  95),  established  in  England  for  the  summary  collection, 
upon  QHth  of  the  creditor,  of  petty  debts  to  the  amount  of  forty  shillings.  This  was  a 
relaxation  of  the  rigid  rules  of  the  superior  coarts  rejecting  parties  as  witnesses.  The 
colonists  kept  the  courts  and  the  limit  of  jurisdiction  (conf.  Plymouth  Colony  Law, 
P*  129,  ▲.  D.  1660),  but  extended  the  rule,  as  a  rule  ofemdencCy  to  all  courts  whatever. 
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are  usually  kept  with  tolerable,  aud  in  some  instances  with  great 
accuracy ;  but  may  not  the  reason  of  this  be,  that,  as  the  law  will 
not  allow  them  to  be  used  for  the  purpose  of  fraudulently  charging 
others,  they  are  now  kept  for  the  sole  and  bona  fiit  purpose  of  re- 
freshing the  memory  of  the  tradesman  as  to  what  goods  he  has  sup- 
plied ?  Besides,  it  is  to  be  observed,  that  almost  all  the  advantage 
derivable  from  tradesmen's  books,  with  little  or  none  of  their  danger,, 
is  obtained  under  the  law  as  it  now  stands.  For  not  only  may  the 
tradesman  appear  as  a  witness  (^),  and  use  his  books  as  memoranda 
to  refresh  his  memory,  with  respect  to  the  goods  supplied  (A) ;  but 
those  books  are  always  available  as  "  indicative  "  evidence  (i) ;  and, 
especially  in  the  event  of  the  bankruptcy  of  the  tradesman,  they  are 
often  found  of  immense  value  to  himself  or  those  who  represent  him. 

§  504.  8.  Books  of  a  deceased  incumbent  —  rector  or  vicar  — 
containing  receipts  and  payments  by  him  relative  to  the  living,  have 
frequently  been  held  receivable  in  evidence  for  his  successors  (it). 
This  has  been  complained  of  as  anomalous  (Q  ;  but  the  admissibility 
of  such  evidence  was  fully  recognized  in  Young  v.  The  Master  of 
Clare  Hall  (m) ;  where,  however,  the  court  assigned  no  reason  for 
their  decision,  apparently  deeming  the  question  settled  by  authority. 
So  evidence  has  been  admitted  of  declarations  by  a  deceased  rector, 
as  to  a  custom  in  the  parish  relative  to  the  appointment  of  church- 
wardens (w). 

§  505.  9.  The  last  exception  to  this  rule  is  that  of  declaiationa 
made  by  persons  under  the  conviction  of  their  impending  death  (o).^ 
"Nemo  moriturus  prsesumitur  mentiri " (;?),  —  the  circumstances 

(g)  Bk.  2,  pt  1,  ch.  2.  (m)  17  Q.  B.  629. 

{K)  Bk.  2,  pt  8,  ch.  1.  (n)  Bremner  v.  Hull,  L.  Bepw,  1  C.  P. 

(t)  For  "iodicatiTe  eTidence,"  see  bk.  74S. 
1,  pt  1,  §  98.  (o)  R.  V.  Jenkins,  L.  Rep.,  ICC 

(k)  See  the  cases  collected,  1  Phill.  £▼.  187;  1  PhUl.  £y.  ch.  8,  sect  S,  10th  ed.; 

267-269, 10th  ed.  Tayl.  £t.  Part  2,  ch.  13,  4th  ed. 

(/)  1  Phill.  Et.  in  loc  c&.  {p)  2  How.  St  Tr.  18. 

^  Dying  Dedaraiiona,  —  (a.)  JRule,  —  In  criminal  trials  for  homicide  declaratiotts 
by  the  person  whose  death  is  the  subject  of  inrestigation  concerning  the  cause  of  death 
or  its  attendant  circumstances  are  admissible ;  provided,  the  court  be  satisfied  that 
such  declarations  were  made  in  solemn  contemplation  of  immediately  approaching 
death.  1  GreenL  £▼.  {  156,  et  aeq,  ;  Whar.  Hom.  §§  742-775  ;  SUte  v.  Cornish,  5 
Harr.  (Del.)  502;  BuU  v.  Com.,  14  Gratt  618;  Hill  i^.  Stote,  41  Ga.  484 ;  Dixon  «. 
State,  13  Fla.  636 ;  State  v.  Simon,  50  Mo.  870 ;  People  v.  Hodgdon.  55  Cal.  72 ; 
Snllivan  v.  Com.,  98  Pa.  St  284,  296;  State  v.  Patterson,  45  Vt  808  ;  Wert  •.  Stat^ 
7  Tex.  Ct.  App.  150.  The  charge  must  be  the  death  of  the  dedarant ;  auch  erideoce 
'is  not  admissible  on  the  statutoiy  ohaige  of  procuring  an  abortion,  thoogh  death  rs- 
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under  which  such  declarations  are  made  may  fairly  be  assumed  to 
afford  a  guaranty  for  their  truth,  at  least  equal  to  that  of  an. oath 

salt  from  the  illegal  act  People  v.  Davis,  56  N.  Y.  96  ;  State  v.  Harper,  35  Oh.  St. 
78.    See  also  Hadaou  v.  SUte,  3  Cold.  355. 

{b.)  Form  of  Dedaraiion,  — The  form  of  declaration  is  immaterial.  If  in  writing 
(State  V.  Medlicott,  9  Kans.  257,  282),  the  declaration  ia,  it  has  been  held,  a  document 
within  the  provisiona  of  §  215,  n.  1,  C.  III.,  infra^  and  muat,  if  existing,  be  produced. 
Sute  V.  Cameron,  2  Chand.  (Wise.)  172  ;  People  v.  Glenn,  10  CaL  32  ;  State  v. 
Tweedy,  11  Iowa,  350;  Collier  v.  Stete,  20  Ark.  36;  Krebs  «.  Stete,  8  Tex.  Ct  of  App. 
1.  But  see  SUte  r.  Sullivan,  51  Iowa,  142,  emUra,  See  also  1  Greenl.  Ev.  §  90; 
Bute  9.  Patterson,  45  Vt.  308 ;  SUte  v.  Arnold,  13  Ired.  (N.  C.)  L.  184  ;  Beets  v. 
State,  1  Meigs,  (Tenn.)  106  ;  People  r.  Vernon,  35  CaL  49;  Binns  v.  State,  46  Ind. 
311.  The  declaration  may  be  by  signs,  or  any  6ther  method  of  expressing  thought. 
Com.  V.  Casey,  11  Cosh.  417,  421. 

(c)  Approadiing  DealK,  —  A  general  rule  in  this  country,  as  in  England,  is  that 
the  knowledge  of  instantly  approaching  death  is  matter  of  proof,  not  of  inference  or 
presumption.  Com.  v.  Cooper,  5  All.  495;  Montgomery  v.  State,  11  Ohio,  424;  Mor- 
gan V.  Sute,  31  Ind.  193;  People  v.  Grunzig,  1  Parker,  C.  R.  299;  Brakefield  v.  State, 
ISneed,  215;  People  v.  Perry,  8  Abb.  (N.  Y.)  Prac.  N.  8.  27,  34;  Uwis  n.  State,  9 
Sm.  &  M.  (Miss.)  115.  But  see  Dunn  v.  Stote,  2  Pike,  229;  People  v.  Sanchez,  24 
CaL  17;  Murphy  v.  People,  87  111.  447,  456;  Kilpatrick  v.  Com.,  31  Pa.  St.  198,  215; 
Hill  V,  Com.,  2  Gratt  594,  601 ;  Dumas  v.  State,  62  Ga.  58,  conira.  Whether  death 
actually  foUow  as  expected,  is  immateriaL  Oliver  v.  State,  17  Ala.  587  ;  State  v. 
Oliver,  2  Houst.  (Del.)  585;  Jones  v.  State,  71  Ind.  66 ;  Com.  v.  Cooper,  5  AIL  495 ; 
State  V.  Center,  45  Vt.  378  ;  Stete  v.  Daniel,  31  La.  An.  91.  But  see  Kilpatrick  v. 
Com.,  31  Pa.  St.  198,  215.  On  the  other  hand,  the  rapid  succession  of  death,  if  un- 
expected, does  not  make  such  declaration  admissible.     People  v.  Hodgdon,  55  CaL  72. 

(d.)  Scope  of  RtUe.  —  It  has  been  held  that  a  dyiug  declaration  of  one  whose 
death  is  not  in  issue  is  admissible.  State  v.  Terrell,  12  Rich.  (S.  C.)  321;  Stete  v. 
Wilson,  28  La.  An.  558.  But  see  Stete  v.  Westfall,  49  Iowa,  328;  Brown  v.  Com. 
73  Pa.  St.  321;  Stete  v.  Fitehngh,  2  Oreg.  227;  Hudson  v.  Stete,  3  Cold.  355, 
amlnu  Conf.  Stete  v,  Wagner,  61  Me.  178;  Com.  v.  Densraore,  12  All.  535. 
This  is  a  distinct  departure:  the  cases  can  perhaps  be  most  easily  explained  on 
^e  doctrine  of  the  res  gedoe  (§  495,  n.  1,  supra).  Such  declarations  are  admissible 
either  for  or  against  the  accused.  Hurd  v.  People,  25  Mich.  405;  Moore  v.  Stete, 
12  Ala.  764.  The  circumsteuces  of  the  death  are  the  sole  subject  matter  of  the  decla- 
lation.  Ben  v.  State,  37  AU.  103;  Stete  v.  Shelton,  2*  Jones,  (N.  C.)  360 ;  lieber  v. 
Com.,  9  Bush,  11;  Hackett  v.  People,  54  Barb.  370.  But  see  Donnelly  v.  Stete,  26 
N.  J.  L  463,  496;  Stete  v.  Terrell,  12  Rich.  (S.  C.)  321.  The  attempt  has  been  made 
to  extend  the  admissibility  of  dying  declarations  to  civil  cases.  McFarland  v.  Shaw, 
2  Law  Repoa.  (K.  C.)  102;  Malaun's  Admr.  v.  Ammon,  1  Grant,  (Pa.)  123.  But  see 
Wooten  V,  Wilkins,  39  Ga.  223;  Marshall  ».  Chic.  Ac.  R.  R.  Co.,  48  IlL  475;  Wal- 
dele  V.  N.  Y.  Central,  &c.  R.  R.  Co.,  19  Hun,  69;  Daily  v,  N.  Y.  &c.  R.  R.  Co.,  32 
Conn.  356,  contra.    See  also  Ins.  Co.  v.  Moeley,  8  Wall.  397. 

(e.)  Minor  Consideratums.  —  The  admission  of  dying  declarations  does  not  infringe 
the  prisoner's  constitutional  right  (Const.  U.  S.,  Amend.  VI.)  to  be  confronted  with  the 
witnesses  against  him.  Miller  v.  Stete,  25  Wise.  384;  People  v.  Glenn,  10  CaL  32; 
State  V,  Nash,  7  Iowa,  347;  Brown  v.  Com.,  78  Pa.  St.  321,  327,  328;  Walston  v. 
Com.,  16  B.  Monr.  (Ky.)  15;  Com.  v,  Casey,  12  Cush.  246;  Campbell  v.  Stete.  11  Ga. 
353;  Bobbins  v.  Stete,  8  Oh.  St.  131,  163.  The  declarant  may  be  impeached  or  dis- 
credited in  any  way  that  a  witness  may  be  impeached,  mutatis  mutandis.  (Conf.  §  256, 
n.  1,  (6),  (3),  supra  ;  ^  644,  n.  1.  A.  {b\  (1),  infra.)  Com.  v.  Cooper,  5  AIL. 495  ; 
Neebit*.  Stete,  43  Ga.  238;  Goodall  v.  Stete,  1  Greg.  833;  Walker  «.  Stete,  87  Tex. 
366,  386;  M'Pheraon  v.  Stete,  9  Yeiig.  279;  Stete  v,  Elliott,  45  Iowa,  486.    But  see 
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taken  in  a  court  of  justice.  Hence  the  dying  declarations  of  a  child 
of  tender  years  will  be  rejected,  unless  he  appears  to  have  liad  that 
degree  of  religious  knowledge  which  would  render  his  evidence  re- 
ceivable (g) ;  as  likewise  will  those  of  an  adult,  whose  character 
shows  him  to  have  been  a  person  not  likely  to  be  afiFected  with  a 
religious  sense  of  his  approaching  dissolution  (r). 

The  principal  objection  however  to  second-hand  evidence  is,  not 
that  it  is  not  guarded  by  an  oath,  but  that  the  party  against  whom 
it  is  c^'ered  is  deprived  of  his  power  of  cross-examining,  and  the 
jury  of  the  opportunity  of  observing  the  demeanor  of  the  person 
whose  testimony  is  relied  on.  Besides,  if  the  solemnity  of  the 
occasion*  on  which  dying  declamtions  are  made,  constituted  tJieir 
sole  ground  of  admissibility,  it  would  not  l)e  confined,  as  it  appears 
to  be  by  law,  to  a  solitary  class  of  cases,  i  e.  charges  of  homicide, 
where  the  language  of  the  deceased  referred  to  the  injury  which  he 
expected  would  shortly  cause  his  death  («).  Two  other  reasons 
plead  for  the  reception  of  this  evidence  in  those  cases.  1.  The 
difficulty  of  procuring  better  proof  of  the  fact — the  injured  party 
being  no  more,  the  most  obvious  and  direct  source  of  evidence  has 
perished.  2.  Although  society  has  an  immense  interest  in  punish- 
ing crimes  of  such  magnitude,  the  witnesses  who  appear  to  prove 
them  rarely  have  an  interest  in  putting  into  the  mouths  of  the 
dying  persons  language  which  they  did  not  use.  In  civil  matters 
it  is  far  otherwise ;  as  fatal  experience  has  taught  men,  in  all  coun- 
tries where  nuncupative  wills  have  been  allowed 

(q)  Bk.  2,  pt.  1,  ch.  2.  Hind,  Bell,  C.  C.  253.    Some  old  cun,  in 

(r)  1  PhUL  Ev.  242,  10th  ed.;  Apple-  which  such  dedAnitioDS  were  recelTcd  in 

ton,  Evid.  203,  note  (v).  civil  proceedings,  seem  to  he  OTexmled  bj 

{s)  R.  V,  Mead,  2  B.  &  C.  605, 608 ;  B.  v.  Stohart  v,  Dryden,  1  M.  &  W.  615,  626. 

Wroe  V.  State,  20  Oh.  St  460,  472,  eanira.  See  also,  to  the  effect  that  sach  djing 
declarations  may  be  corroborated  by  proof  of  prior  consistent  statements,  though  the 
latter  are  not  admissible  themnelres  as  dying  declarations.  State  «.  Blackburn,  SO  N.  C. 
474.  (Conf.  §  644,  n.  1,  C.  (a),  infra.)  The  declarant  must  have  been  competent  to 
testify  to  the  declaration  if  alive.  1  Greenl.  Ev.  §  159;  State  ».  Williams,  67  N.  C. 
12;  Wroe  v.  SUte,  20  Oh.  St.  460;  Whitley  v.  State,  38  Ga.  50,  70;  Binns  v.  SUte, 
46  Ind.  311 ;  Ben  v.  State,  37  Ala.  103.  Conf.  Goodall  r.  SUte,  1  Greg.  333.  But 
the  dying  Meclarstions  of  husband  or  wife  are  admissible  against  each  other.  People 
V.  Grern,  1  Den.  614;  Moore  v.  State,  12  Ala.  764;  State  v.  Belcher,  13  S.  C.  459.  It 
is  immaterinl  that  the  dcHslaration  is  made  in  answer  to  questions  which  are  objection' 
able  as  leading.     Vass  v.  Com.,  3  Leigh,  786. 

Only  the  substance  of  the  declaration  need  be  given,  provided  the  dedaratiaD  is 
complete  in  itself.  Montgomery  v.  State,  11  Ohio,  424  ;  Ward  v.  State,  8  BUekt 
101:  McLean  v.  State,  16  Ala.  672;  Murphy  v.  People,  37  lU.  447;  Stated.  Pattenoii. 
45  Yt.  308;  Vass  v.  Com.,  3  Leigh,  786;  State  v,  Nettlebush,  20  Iowa,  257. 
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8SCT. 

Htxtm,  '<Re8  inter  alios  acta  alteri 

nocere  non  debet " 606 

Other  forma  of  it 506 

Extent  of  it 606 

Distinction  between  "  res  inter  alios 

acta"  and  deriyatiTe  evidence  .     .  507 


Sect. 
The  maxim  does  not  exclude  proof  of 

rtageaUB 508 

Instances    iUustrative  of   the  rule, 

"  BfiB  inter  alios  acta,"  &c.       .     .  509 

Indicative  evidence     ....  509 

Exceptions  to  the  rule 510 


§  506.  "Ees  inter  alios  acta  alteri  nocere  non  debet"  (a).  "Res 
inter  alios  actaB  alteri  nocere  non  debent  '*  (6).  No  person  is  to  be 
affected  by  the  words  or  acts  of  others,  unless  he  is  connected  with 
them,  either  personally,  or  by  those  whom  he  represents  or  by  whom 
he  is  represented.^    To  the  above  forms  of  the  maxim  some  books 

(fl)  Co.  litt.  152  b,  319  a;  2  Inst.  613;  facere  pwejudicium,  notissimi  juris  est." 

«  Co.  61  b  ;  Broom's  Max.  857,  3d  ed.  Id.  1.  2.     See  also  Dig.  lib.  2,  tit.  14,  L  27, 

This   rule   was    well    known    at    Rome.  §  4.     So  in  the  canon  law,  "Res  inter 

"  Inter  alios  res  gestas  aliis  non  posse  alios  acta  aliis  praejudicium  regulariter  non 

pnejudidum  facere,  siepeconstitutum  est."  adfert."     LanceL  Inst.  Jur.  Can.  lib.  8, 

Cod-  lib.  7,  tit.  60,  L  1.     "Inter  alios  tit.  15,  §  10. 
fiu^tam  transactionem,  absenti  non  posse         (6)  12  Co.  126. 


1  Ess  INTEK  ALIOS  AcTA.  —  (a.)  RuU,  —The  question  being  whether  A.  did  or 
omitted  to  do  a  certain  act,  no  evidence  is  admissible  of  other  similar  acts  or  omissions 
which,  by  their  general  resemblance  thereto,  suggest  a  probable  inference  that  A.  did  or 
omitted  to  do  the  act  in  question,  unless  the  two  transactions  are  connected  in  some 
particdar  manner.  Steph.  Dig.  Law  Ev.  Arts.  10-12;  1  Greenl.  Ev.  §  52;  1  Whar. 
Et.  §  29;  MaiUer«.  Exp.  Propeller  Line,  61  N.  Y.  312,  316;  Cole  v.  Com.,  5  Gratt. 
696;  State  v.  Shuford,  69  N.  C.  486;  Shaser  v.  State,  86  Wise.  429;  Maguire  v.  Mid- 
dlesex  R.  R.  Co.»  115  Mass.  239. 

(6.)  Exceptions,  —  Such  acts  or  omissions  are  admissible,  — (1.)  To  show  the  existence 
of  knowledge,  intent,  motive,  or  any  bodily  or  mental  state  whatever,  in  any  case  where 
theeiistence  of  such  knowledge,  intent,  or  state  is  a  fact  in  issue,  or  a  fact  relevant 
thereto.  Ross  v.  State,  62  Ala.  224;  Street  v.  State,  7  Tex.  Ct  App.  5,  9;  Bottomley 
V.  U.  S.,  1  Story,  135,  143;  Castle  v.  BuUard,  23  How.  172,  186;  Butler  v.  Watkins, 
13  Wall.  456,  464;  Friend  v.  HamiU.  34  Md.  298,  806;  Com.  v.  Ferrigan,  44  Pa.  St. 
386;  French  v.  White,  5  Duer,  (N.  Y.)  254  ;  Com.  v,  Coe,  115  Mass.  481 ;  People  «. 
Marion,  29  Mich.  31.  Conf.  People  v.  Corbin,  56  N.  Y.  863  ;  Coleman  v.  People,  58 
N.  Y.  555.  But  see  State  v.  Lapage,  57  N.  H.  245,  contra,  (2.)  To  show  an  organ- 
ized plan  or  system  of  operations.  Phillips  v.  People,  57  Barb.  353  ;  Com.  v.  Choate, 
105  Mass.  451;  Pierce  v.  Hoffman,  24  Vt.  525;  Jordan  v.  Osgood,  109  Mass.  457.  See 
slso  Shaffner  v.  Com.,  72  Pa.  St  60.  (3.)  To  negative  the  theory  of  accident.  State 
V.  Wentworth,  87  N.  H.  196  ;  Higley  v.  Gilmer,  8  Mont  90,  107 ;  Bersh  v.  State,  13 
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add,  "  Sed  quandoque  prodesse  potest "  (c),  or  "  Sed  prodesse  poa- 
8unt"(d);  and  in  some  it  runs,  "Nee  nocere  nee  prodesse  pos- 
sunt "  (e).  These  additions  are,  however,  unnecessaiy ;  for  the  rule 
is  only  of  general,  not  universal  application,  there  being  several 
exceptions  both  ways.    Neither  does  the  expression  *' inter  alios" 

(c)  WiDgate's  Max.  827.  TreiU  des  Preuves,  |  692  ;  and  Cod.  lib. 

(d)  6  Co.  I  b.  7,  tit.  66,  1.  2. 

(e)  4    Inst.   279.    See    also    Bonnier, 

Ind.  434 ;  Bottomley  v,  U.  S.,  1  Story,  185,  143 ;  Faacett  v.  Nichols,  64  N.  T.  877, 
883.  (4.)  To  corroborate  a  witness.  Com.  i^.  Merriam,  14  Pick.  518.  (5.)  On  an 
indictment  for  receiving  stolen  goods  knowing  them  to  be  stolen  evidence  of  previoos 
receipt  of  stolen  goods  with  guilty  knowledge  is  admissible.  Coppennan  «.  People, 
66  N.  Y.  591;  Shriedley  v.  State,  23  Oh.  St.  180,  142;  Devoto  v.  Com.,  8  Mete.  (Ky.) 
142.  The  exception  is  limited  in  Coleman  v.  People,  58  N.  Y.  555.  So  of  the  present 
or  past  possession  of  forged  or  counterfeit  coin  or  paper,  on  an  indictment  for  nttering 
such  coin  or  paper.  Com.  v.  Hall,  4  AIL  805;  People  v.  Fanell,  80  Cal.  816;  U.  S.  v. 
Bums,  5  McLean,  28. 

(c.)  Modem  Relaxation  of  the  RuU,  —  The  rule  hinted  at  rather  than  stated  in  the 
phrase  r»  inter  alios  acta  being  in  its  nature  exe/umionary,  it  may  be  assumed  that 
the  evidence  it  was  designed  to  exclude  is  both  logically  and  legally  relevant.  (Conf. 
§  251,  n.  1,  supra,)  The  grounds  of  the  rule,  therefore,  are  entirely  practical,  viz.: 
(1. )  to  prevent  multiplicity  of  collateral  issues,  confusing  to  the  jury  and  acting  as  a 
surprise  upon  the  parties ;  (2.)  to  provide  that  a  man  i^all  not  be  convicted  of  one 
crime  by  evidence  that  he  has  committed  another.  Hubbard  v,  R.  R.  Co.,  89  Me.  506. 
This  being  the  case,  there  may  be  said  to  exist,  in  the  United  States,  a  strong  ten- 
dency  to  limit  the  rule  in  civil  causes.  This  relaxation  appears  most  commonly  in  the 
numerous  cases  where  the  necessary  proof  of  liability  consists  in  strengthening  a  poa- 
sible  into  a  probable  cause  by  elimination  of  all  complicating  circumstances ;  in  other 
words,  by  establishing  the  desired  relation  of  cause  and  effect  through  the  inductive 
process  of  tracing  the  same  effect  through  a  variety  of  instances  where  the  cause  for 
which  legal  liability  is  claimed  is  the  only  constant  force,  e.  g.:  — 

It  being  in  dispute  whether  a  horse  was  or  was  not  frightened  by  a  certain  pQe  of 
lumber,  evidence  that  other  horses  were  frightened  by  the  same  pile,  under  a  variety 
of  circumstances,  is  admissible.     Darting  *.  Westmoreland,  62  N.  H.  401. 

The  question  being  whether  a  certain  railroad  company  negligentiy  pennitted  its 
cars  to  run  off  the  track,  evidence  is  admissible  that  the  company's  cars  have  freqnentiy 
run  off  the  same  track.     Mobile,  Ac.  R.  R.  Co.  v.  Ashcroft,  48  Ala.  16. 

The  question  being  whether  a  certain  fire  was  caused  by  sparks  from  a  certain  kco- 
Tnotive,  evidence  is  admissible  that  both  before  and  after  such  fire,  at  various  times  dur^ 
ing  the  same  summer,  other  fires  have  been  caused  or  rendered  possible  by  sparks  from 
other  engines  belonging  to  the  same  company.  Grand  Trunk  R.  R.  Co.  ».  Richardson* 
91  U.  8.  454  ;  Penn.  R.  R.  Co.  v,  Stranahan,  79  Pa.  St.  405;  Field  v,  N.  Y.  Cen.  B.  R. 
Co.,  82  N.  Y.  839;  Longabaugh  v.  VirginU  City,  &c.  R.  R.  Co.,  9  Nev.  271 ;  Boyce 
«.  Cheshire  R.  R.  Co.,  48  N.  H.  627;  Qeveland  v.  Grand  Trunk  R.  B.  Co.,  42  Vt 
449;  Annapolia,  kc.  R.  R.  Co.  ».  Gantt,  89  Md.  115.  Conf.  Smith  r.  O.  C.  B.  R.,  10 
R.  I.  22.  But  see,  contra,  Coale  v.  Hannibal,  &c.  R.  R.  Co.,  60  Mo.  227  ;  Baltimors, 
Ac.  R.  R.  Co.  t».  Woodruff,  4  Md.  242,  254 ;  Boyce  v.  Cheshire  R.  R.,  42  N.  H.  97. 
The  last  two  cases  may,  however,  be  considered  as  substantially  overruled.  2  Central 
L.  J.  642. 

(<t )  Admissions,  —The  rule  of  res  inter  alios  acta  has  no  application  to  admisBioDS 
(conf.  §  619,  n.  1,  infra)  by  a  party,  or  those  identified  with  him  in  legsl  interest 
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mean  that  the  act  must  be  the  act  of  more  than  one  person;  it 
being  also  a  maxim  of  law,  "Factum  unius  alteri  nocere  non 
debet"  (/).  And  the  Boman  law,  from  which  both  maxims  were 
probably  taken,  expressly  says,  *'  Exemplo  perniciosum  est,  ut  ei 
scriptursB  credatur,  qua  unusquisque  sibi  adnotatione  propria  debi- 
torem  constituit  **  (g).  Nor  does  it  make  any  difference  that  the  act 
was  done  or  confirmed  by  oath,  —  "  Jusjurandum  inter  alios  factum 
nee  nocere,  nee  prodesse  debet "  (A) ;  consequently  the  sworn  evi- 
dence of  a  witness  in  one  cause  or  proceeding  cannot  be  made  avail- 
able in  another  cause  or  proceeding  between  other  parties.  One 
important  branch  of  this  rule, ''  Bes  inter  alios  judicata  alteri  nocere 
non  debet,"  will  be  more  properly  considered  under  the  head  of  res 
judicata  (i).  When  the  person  whose  words  or  acts  ai*e  offered  in 
evidence  is  also  the  opposite  party  to  the  suit,  the  evidence  is  fur- 
ther inadmissible  by  virtue  of  another  important  principle,  —  that 
no  man  shall  be  allowed  to  make  evidence  for  himself  (/) ;  —  which 
also  is  in  accordance  with  the  Boman  law,  where  it  is  laid  down, 
"  Factum  cuique  suum,  non  adversario  nocere  debet "  (k). 

§  507.  Following  out  the  great  principle  which  exacts  the  best 
evidence,  it  is  obvious  that  things  done  inter  alios  or  ai  alio  are 
even  more  objectionable  than  derivative  or  second-hand  evidence. 
The  two  are,  indeed,  sometimes  confounded ;  but  there  is  this  dis- 
tinction between  them,  that  derivative  or  second-hand  evidence 
indicates  directly  a  source  of  legitimate  evidence,  while  res  inter 
alios  acta  either  indicates  no  such  source,  or  at  most  does  so  only 
indirectly.  Suppose,  for  instance,  that  on  an  indictment  for  larceny 
A.  were  to  depose  that  he  heard  B.  (a  person  not  present)  say  that 
he  saw  the  accused  take  and  carry  away  the  property ;  this  evidence 
is  objectionable  as  being  ofiered  obstetricante  manUy  but  it  indicates 
a  better  source,  namely  B.  Suppose,  however,  that  C.  were  to  de- 
pose that  he  overheard  two  persons  unknown  forming  a  plan  to 
commit  the  theft  in  question,  in  which  they  spoke  of  the  accused  as 
an  accomplice  who  would  assist  them  in  its  execution ;  this  evidence 
is  but  res  inter  alios  acta,  for  it  shows  no  better  source  of  legal 
proof ;  although  as  indicative  evidence,  and  thus  putting  ofl&cers  of 
justice,  &a  on  a  track,  it  certainly  might  not  be  without  its  use. 

(/)  Co.  Litt.  162  b.  (i)  Infra,  ch.  9. 

{g)  Cod.  HK  4,  tit  19,  1.  7  ;  1  Ev.         {j)  See  infra,  ch.  7. 
Poth.  §  724.  Qc)  Dig.  lib.  60,  tit.  17, 1.  166. 

(A)  4  Inst.  279.    See  Di^.  lib.  12,  tit 
2,  L  8,  f  3,  aad  L  9,  §  7,  and  L  10. 
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§  508.  There  is  likewise  this  point  of  resemblance  between  sec- 
ond-hand evidence  and  res  inter  alios  ctcta,  that  the  latter,  like  the 
former,  must  not  be  understood  as  excluding  proof  of  res  gestce.  The 
true  meaning  of  the  rule  under  consideration  is  simply  this,  that  a 
party  is  not  to  be  affected  by  what  is  done  behind  his  back.  Thus, 
if  the  question  between  plaintiff  and  defendant  were,  whether  the 
former  had  paid  a  sum  of  money  to  D. ;  a  receipt  by  D.,  acknowledg- 
ing payment  to  him  by  the  plaintiff  of  the  money  in  question,  would 
not,  per  se,  be  evidence  of  such  payment  as  against  the  defendant,  it 
being  res  inter  alios  acta  ;  and  yet  it  would  be  admissible,  as  part  of 
the  res  gestce  for  the  purpose  of  proving  such  payment  (/).  So  when 
the  matter  in  issue  consists  of  an  act,  which  is  separable  from  the 
person  of  the  accused,  who  is  nevertheless  accountable  for  it,  proof 
may  be  given  of  that  act  before  he  is  connected  with  it  by  evidence. 
This  may  be  illustrated  as  follows.  Offences,  as  has  been  shown  in 
a  former  place  (m),  are  rightly  divisible  into  delicta  faeti  permantntis 
and  delicta  facti  transeuntis  ;  i  e.  into  offences  which  leave  traces  or 
marks,  such  as  homicide,  arson,  burglary,  &c.,  and  offences  which 
do  not,  such  as  conspiracy,  criminal  language,  and  the  like.  With 
respect  to  the  former,  it  is  every  day's  practice  to  give  proof  of  a 
corpus  delicti  —  that  a  miu'der,  an  arson,  a  burglary,  &c.  was  com- 
mitted—  before  any  evidence  is  adduced  affecting  the  accused, 
although  without  such  evidence  the  antecedent  proof  of  course  goes 
for  nothing.  And  the  same  holds  when  the  offence  is  fa£t%  transt- 
untis.  Thus,  on  an  indictment  for  libel,  proof  may  first  be  given 
of  the  libel,  and  the  defendant  may  then  be  shown  to  have  been  the 
publisher  of  it.  Another  illustration  is  afforded  by  prosecutions  for 
conspiracy,  where  it  is  a  settled  rule  that  general  evidence  may  be 
given  to  prove  the  existence  of  a  conspiracy,  before  the  accused  is 
shown  to  be  connected  with  it  (n)  ;  for  here  the  corpus  delicti  is  the 
.conspiracy,  and  the  participation  of  the  accused  is  an  independent 
matter,  which  may  or  may  not  exist  The  rule  that  the  acts  and 
declarations  of  conspirators  are  evidence  against  their  fellows,  rests 
partly  on  this  principle,  and  partly  on  the  law  of  principal  and 
agent.  The  following  summary  of  the  practice,  taken  from  an 
approved  work  (o),  is  fully  supported  by  authority.     "  Where  several 

(l)  Carmarthen    &  Cardigan    Bailway  Crim.  Ev.  389,  5tb  ed. ;  also  R.  v.  Blake, 

Co.  V.  Manchester  &  Milfonl  Railway  Co!,  6  Q.  B.  126;  R.  v,  Esdaile,  1  Fost.&  F.  SIS. 
L.  Rep.,  8  C.  P.  686.  (o)  8  Russ,  on  Cr.  161,  4th  ed.    Sea 

(m)  Supra,  ch.  %  sect.  8,  sub-sect.  2.  also  Phill.  &  Am.  Ev.  210,  484;  TayL  En 

(n)  See  the  authorities  collected  in  Rose.  §$  527-532,  4th  ed. 
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persons  are  proved  to  have  combined  together  for  the  same  illegal 
purpose,  any  act  done  by  one  of  the  party,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common  object,  is 
in  contemplation  of  law  the  act  of  the  whole  party ;  and  therefore 
the  proof  of  such  act  would  be  evidence  against  any  of  the  others 
who  were  engaged  in  the  same  conspiracy ;  and,  further,  any  decla- 
rations made  by  one  of  the  party  at  the  time  of  doing  such  illegal 
act  seem  not  only  to  be  evidence  against  himself,  as  tending  to 
determine  the  quality  of  the  act,  but  to  be  evidence  also  against  the 
rest  of  the  party,  who  are  as  much  responsible  as  if  they  had  them- 
selves done  the  act^  But  what  one  of  the  party  may  have  been 
heard  to  say  at  some  other  time,  as  to  the  share  which  some  of  the 
others  had  in  the  execution  of  the  common  design,  or  as  to  the 
object  of  the  conspiracy,  cannot,  it  is  conceived,  be  admitted  as  evi- 
dence to  affect  them  on  their  trial,  for  the  same  offence.  And,  in 
general,  proof  of  concert  and  connection  must  be  given  before  evi- 
dence is  admissible  of  the  acts  or  declarations  of  any  person  not  in 
the  presence  of  the  prisoner.  It  is  for  the  court  to  judge  whether 
such  connection  has  been  sufficiently  established ;  but  when  that 
has  been  done,  the  doctrine  applies,  that  each  party  is  an  agent  for 
the  others,  and  that  an  act  done  by  one  in  furtherance  of  the  un- 
lawful design  is  in  law  the  act  of  all,  and  that  a  declaration  made 
by  one  of  the  parties,  at  the  time  of  doing  such  an  act,  is  evidence 
against  the  others."  And  this  is  in  accordance  with  the  law  in 
other  cases ;  for  if  several  persons  go  out  with  the  common  design 
of  committing  an  unlawful  act,  anything  done  by  one  of  them  in 
prosecution  of  that  design,  though  not  in  presence  of  his  fellows,  is 
in  law  the  act  of  them  all  (p). 

§  509.  The  rule,  '*  Ees  inter  alios  acta  alteri  nocere  non  debet,"  is 
so  elementary  in  its  nature  that  a  few  instances  will  suffice  for  its 
illustration (9).  Sir  Edward  Coke  gives  the  following:  —  "If  a 
man  make  a  lease  for  life,  and  then  grant  the  reversion  for  life, 
and  the  lessee  attorn,  and  after  the  lessor  disseise  the  lessee  for 
life,  and  make  a  feoffment  in  fee,  and  the  lessee  re-enter,  this 
shall  leave  a  reversion  in  the  grantee  for  life,  and  another  rever- 

ip)  1  Hale,  P.  C.  462  ei  »eq.;  Foot  C.  (q)  The  reader  desirous  of  more  will 

L  S49-S50,  353-354;  R.  v.  Hodgson,  1    find  a  large  number  collected  in  Wingate's 
Leach,  C.  L.  6;  4  Blackst  Com.  34.  Maxims,  p.  327. 

^  Amer.  Fnr  Co.  v.  IT.  S.  2  Peters,  358;  1  Oreenl.  £7.  §  111 ;  Williams  v.  SUte,  47 
Iikd.  5S8;  Borke  v.  MiUer,  7  Cnsh.  547,  ace. 
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sion  in  the  feoffee,  and  yet  this  is  no  attornment  in  law  of  the 
grantee  for  life,  because  he  doth  no  act,  nor  assent  to  any  which 
might  amoimt  to  an  attornment  in  law.  M  res  inter  alios  adOf 
&c."  (r).  Where  several  persons  are  accused  or  suspected  of  a 
criminal  offence  (s),  or  sued  in  a  civil  court  (t),  a  confession  or  ad- 
mission by  one  in  the  absence  of  his  fellows  is  no  evidence  against 
them.  So  where,  on  an  appeal  of  robbery  against  A.,  the  jury  ao* 
quitted  the  defendant,  and  found  that  B.  and  C.  abetted  the  appel- 
lant to  bring  the  false  appeal ;  as  B.  and  C.  were  strangers  to  the 
original,  they  were  not  concluded  by  this  finding ;  "  but,"  adds  the 
report,  "  they  shall  be  distrained  ad  respondendum  "  (v),  —  a  good 
instance  of  the  value  of  res  inter  alios  acta  as  indicative,  however 
dangerous  it  would  be  as  legal  evidence. 

§  510.  We  have  said  that  there  are  exceptions  to  this  rule.  Thus, 
although  in  general  strangers  are  not  bound  by,  and  cannot  take 
advantage  of  estoppels,  yet  it  is  otherwise  when  the  estoppel  runs  to 
the  disability  or  legitimation  of  the  person  (x).  So  a  judgment  in 
rem,  in  the  Exchequer,  is  conclusive  against  all  the  world  (y) ;  as 
also  was  a  fine  after  the  period  of  non-claim  had  elapsed  {z).  The 
admissibility  in  evidence  of  many  documents  of  a  public  and  quasi 
public  nature  is  at  variance  with  this  principle,  which  is  then 
brought  in  collision  with  the  maxim,  '*  Omnia  praesumuntur  rite  esse 
acta  " ;  and  the  number  of  them  has  been  much  increased  by  statute, 
especially  in  late  years  (a).  The  following  decided  exception  is  also 
given  by  Littleton  (b) :  —  *'  If  there  be  lord  mesne,  and  tenant,  and 
the  tenant  holdeth  of  the  mesne  by  the  service  of  five  shillings,  and 
the  mesne  holdeth  over  by  the  service  of  twelve  pence,  if  the  lord 
paramount  purchase  the  tenaticie  in  fee,  then  the  service  of  the 
mesnalty  is  extinct;  because  that  when  the  lord  paramont  hath 
the  tenancie,  he  holdeth  of  his  lord  next  paramont  to  him,  and  if 
he  should  hold  this  of  him  which  was  mesne,  then  he  should  hold 
the  same  tenancie  immediately  of  divers  lords  by  divers  services, 
which  should  be  inconvenient,  and  the  law  will  sooner  suffer  a  mis- 
chief than  an  inconvenience,  and  therefore  the  seigniorie  of  the 
mesnalty  is  extinct."    On  this  Sir  Edward  Coke  observes  (<;) :  "It 

(r)  Co.  Litt.  819  a.  (x)  Infra,  ch.  7,  sect  2. 

(s)  Kely.  18;  9  How.  St.  Tr.  23.  (y)  Infra,  ch.  9. 

(t)  Godb.  326,  pi.  418;  Hemmings  o.  (z)  2  Blackst  Com.  854. 

Robinson,  1  Barnes's  Notes,  317.  (a)  See  bk.  1,  pt.  2. 

(u)  Old  record  of  Mich.  42  Edw.  III.  (b)  Sect.  231. 

set  out  12  Ck>.  125,  126.  (e)  Co.  litt  152  h. 
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is  holden  for  an  inconvenience,  that  any  of  the  maxims  of  the  law 
should  be  broken,  though  a  private  man  suffer  loss ;  for  that  by  in- 
fringing of  a  maxim,  not  only  a  general  prejudice  to  many,  but  in 
the  end  a  public  incertainty  and  confusion  to  all  would  follow.  And 
the  rule  of  law  is  regularly  true,  lies  inter  alios  acta  alteri  nocere 
non  debet,  et  factum  unius  alteri  nocere  non  debet;  which  are  true 
with  this  exception,  unless  an  mconvenience  should  follow."  And 
another  old  book  lays  down  as  maxims,  ''Privatum  inconmiodum 
publico  bono  pensatur"(eQ;  ''Privatum  commodum  publico  ce- 
dit''(€). 

(d)  Jenk.  Cent  2,  Cu.  65.  (e)  Jenk.  Cent.  6,  Cu.  80. 
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§  511.  The  use  of  witnesses  being  to  inform  the  tribunal  respect- 
ing facts,  their  opinions  are  not  in  general  receivable  as  evidence  (a).^ 


(a)  Peake,  Evid.  195,  5th  ed. ;  PhUl.  &    Burr.  1918;  6  B.  &  Ad.  846,  847;  md  the 
Am.  Evid.  890  ;  1  Phill.  Evid.  520,  10th    authorities  in  the  following  notes, 
ed.  ;  1  OreenL  Evid.  §  440,  7th  ed.  ;  8 

^  Opinion  Evidence.  —  (<t.)  Rule,  — The  opinion  of  a  witness  is  not  id  genen]  to 
be  received.  Facts  should  be  stated  and  not  inferences  from  them.  5  Am.  L.  S.  S27i 
Barto  v.  Morse,  126  Mass.  226;  Page  v.  Parker,  40  N.  H.  47,  59;  Hemes  v.  Brownke, 
63  Ala.  277;  Pennsylvania  Co.  o.  Conlan,  101  IlL  98 ;  Cook  v.  Fuson,66  Ind.  521; 
Parsons  v.  Lindsay,  26  Kans.  426;  People  v.  Greenfield,  23  Hun,  454,  462,  463;  R.  R. 
Co.  V.  Smith,  52  Texas,  178;  Weeks  v.  Lyndon,  54  Vt.  638,  645;  Veerfausen  e.  Chic 
Ifcc.  R.  R.,  53  Wise  689,  694. 

''Mailer  of  Qpmum."  —  Accurately  to  distinguish  <* matter  of  fact**  from  "matter 
of  opinion "  is  not  less  difficult  than  accurately  to  distinguish  the  same  phrue  from 
"matter  of  law.'*  (Conf.  §  11,  n.  1 ;  §  82,  n.  2,  supra.)  In  aU  supposed  stateeKot  of 
fact  the  witness  really  testifier,  consciously  or  unconsciously,  to  the  opiDioo  formfd  Vf 
his  judgment  upon  the  presentment  of  the  senses.  Statement  of  opinion  is  thenfore 
necessarily  involved  in  statement  of  fact  1  Whar.  Ev.  §  15.  An  instance,*  enoDeoiiilr 
supposed  to  be  simply  an  "opinion,**  is  found  in  cases  where,  the  phenomena  being 
too  numerous  or  intaugible  to  permit  of  correct  or  effective  individual  stttemcot,  wit- 
nesses are  i^ermitted  to  state  simply  the  impression  such  phenomena  produced  in  their 
minds.  This,  apparently,  is  simply  another  method  of  stating  facts.  Com.  c  Stard- 
vant,  117  Mass.  122,  133;  Cavendish  o.  Troy,  41  Vt.  99;  Parsons  v.  Lindsay,  26  Ksoi. 
426;  Walker  V.  State,  63  Ala.  393;  Schlencker  v.  State,  9  Brown,  (Neb.)  241;  Sjdk- 
man  v.  Beck  with,  43  Conn.  9,  11. 

Thus,  a  witness  can  testify  as  to  whether  a  person  appeared  to  be  in  love.  M'Kf<* 
«.  Nelson,  4  Cowen,  355.  Or  insane.  Ins.  Co.  v.  Rodel,  95  U.  S.  232,  239;  HsrdT  f. 
Merrill,  56  N.  H.  227  ;  Dewitt  v,  Barly,  17  N.  Y.  340  ;  Dunham's  Appesl,  27  Ccmn 
193, 198;  Hathaway*8  Admr.  r.  Ins.  Co.,  48  Vt.  885;  Pidcock  v.Potter,  68  P*.  St  542: 
Rutherford  v.  Morris,  77  III.  897;  Williams  v.  Lee,  47  Md.  321;  Butler  r.  Ins.  Co.,  45 
Iowa,  93;  Garrison  o.  Blanton,  48  Texas,  299;  Estate  of  Brooks,  54  Cal.  471.  ^^^ 
Watera  o.  Waters,  85  Md.  581,  541 ;  Pelamourges  v.  Clark,  9  Iowa,  1,  12;  Doe  r. 
Beagan,  5  Blackf.  217 ;  Wyman  v.  Qould,  47  Me.  159.  Or  appeared  in  good  hethK 
or  the  reverse.    Parker  v.  Steamboat  Co.,  109  Mass.  449;  R.  R.  «•  McLendon.  <3  AU. 
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This  rule  is  necessary,  to  prevent  the  other  rules  of  evidence  being 
practically  nuUifiecL    Vain  would  it  be  for  the  law  to  constitute  the 

266;  Sloan  v.  R.  R.  Co.,  45  K.  T.  125.  Or  seemed  hostile,  friendly,  or  the  like.  Polk 
«L  SUte,  62  Ala.  237.  Or  felt  sad.  Culver  v.  Dwight,  6  Gray,  444.  But  see  McAdory 
9.  State,  59  Ala.  92,  contra.  Or  appeared  intoxicated.  People  v.  Eastwood,  14  N.  Y. 
562;  SUte  v.  Pike,  49  N.  H.  399  ;  Pierce  v.  State,  58  Ga.  365 ;  Aurora  v.  Hillman,  90 
lU.  61 ;  Castner  «.  Sliker,  33  N.  J.  L.  95.  But  see  Dillard  v.  State,  58  Miss.  368  ; 
State  V.  Hoxford,  47  Iowa,  16.  Such  witnesses  may  be  examined  as  to  the  facts  ob- 
Berred  by  them ;  bat  questions  as  to  hypothetical  states  of  fact  cannot  be  asked. 
Bricker  v.  Lightner,  40  Pa.  St  199  ;  State  v.  Klinger,  46  Mo.  224,  228,  229 ;  Com.  v. 
Rich,  14  Gray,  335 ;  RuaseU  v.  State,  53  Miss.  367  ;  Com.  v.  Pomeroy,  117  Mass.  143, 
149;  Dunham's  Appeal,  27  Conn.  192.  A  professional  man  in  a  matter  not  studied  by 
him  as  a  specialty  is  regarded  as  an  ordinary  observer.  Matteson  v,  N.  Y.  Cen.  R.  R. 
Co.,  64  Barb.  364. 

Such  persons  are  not  experts,  properly  so  called  ;  though  experts,  with  the  same 
facilities  for  observation,  may,  of  course,  testify  in  the  same  manner  and  to  the  same 
points.  The  obvious,  and  perhaps  the  only,  limitation  placed  on  evidence  of  this 
nature  is  that  the  witness  wiU  not  be  allowed  unnecessarily  to  invade  the  province  of 
the  jary,  sabstitutlng  his  opinion  for  theirs.  Where,  therefore,  it  is  both  desirable  and 
possible  that  the  jury  should  draw  an  inference  from  the  facts  upon  which  the  witness 
most  neceiaarily  base  his  opinion,  and  these  facts  can  be  placed  before  the  jury,  the 
opinion  of  the  witness  is  not  to  \ie  received.  Kirby  v,  Ins.  Co.,  9  Lea,  (Tenn.)  142; 
Gavisk  v.  R.  R.  Co.,  49  Mo.  274;  HiU  v.  R.  R.  Co.,  55  Me.  438;  Mellor  v.  Utica,  48 
Wise.  457. 

(6.)  Expert  Evidence.  IF  hen  admissible,  —  The  evidence  of  a  duly  qualified  expert, 
though  consisting  wholly  or  in  part  of  an  opinion  with  respect  to  the  existence  of  facts 
in  issue  or  relevant  thereto,  is  admissible  in  all  cases  where,  in  the  judgment  of  the 
court,  such  evidence  is  fairly  calculated  to  aid  the  jury  or  other  tribunal  of  fact.  Ker- 
shaw V,  Wright,  115  Mass.  361;  Matteson  p.  R.  R.,  62  Barb.  364;  Shelton  v.  State, 
34  Texas,  662;  Xaughton  v.  Stagg,  4  Mo.  Ct  App.  271.  The  inference  of  an  expert, 
however,  is  not  admissible  as  to  the  existence  or  non-existence  of  the  fact  or  facts 
Q^K>n  which  his  opinion  is  based.  Hoener  v.  Koch,  Sup.  Ct.  III.,  4  L.  &  Eq.  Rep*r, 
173 ;  Heald  v.  Thing,  45  Me.  392 ;  Walker  v.  Rogers,  24  Md.  237,  243  ;  Phillips  v. 
Starr  «<  a/.,  26  Iowa,  349;  Spear  v.  Richardson,  37  N.  H.  23,  34.  But  facts  and  state-' 
ments,  whether  by  competent  witnesses  or  by  treatises  of  recognized  authority  in  the 
science,  art,  calling,  or  the  like,  to  which  the  testimony  of  an  expert  relates,  which 
support  or  are  inconsistent  with  the  opinion  of  such  expert,  are  admissible  in  evidence, 
together  with  the  grounds  of  such  opinion.  Brodhead  v.  Wiltse,  35  Iowa,  429;  Eidt 
».  Cutter,  127  Mass.  622;  City  of  Ripon  «.  Bittel,  30  Wise.  614,  619;  Schlencker  v. 
State,  9  Brown,  (Neb.)  241,  250;  McLeary  v.  Norment,  84  N.  C.  235 ;  Stackhouse  o. 
Horton,  15  N.  J.  Eq.  202,  209:  Whit«  v,  Bailey,  10  Mich.  155;  Ins.  Co.  v.  Ellis,  89 
III.  516.  Whether  an  expert  be  duly  qualified  is  a  question  for  the  court.  Tucker 
v.  R.  R.,  118  Mass.  546;  Towboat  Co.  v.  Starrs.  69  Pa.  St.  36,  41. 

(c)  Who  are  Experts.  —  Persons  instructed  by  a  special  acquired  knowledge  or  ex- 
perience with  regard  to  subjects  presumably  not  within  the  knowledge  of  ordinary  men, 
are  considered  experts.  Tullis  v.  Kidd,  12  Ala.  648  ;  Muldowney  v.  111.  Cen.  R.  R., 
36  Iowa,  462;  Page  v.  Parker,  40  N.  H.  47;  Cakes  v,  Weston,  45  Yt.  430;  Steamboat 
Clipper  V,  Logan,  18  Ohio,  375  ;  Grigsby  v.  Clear  Lake,  &c.  Co.,  40  Cal.  396;  Ardesco 
OU  Ca  V.  Gilson,  63  Pa.  St.  146.     But  see  Tucker  v,  R.  R.,  118  Mass.  546. 

(d.)  Common  StUyeets  of  Expert  Evidence,  —  (1.)  On  a  question  of  sanity  it  is  cus- 
tomary to  receive  the  testimony  of  persons  skilled  in  that  subject.  McCurry  v.  Hooper, 
12  Ala.  823;  Com.  v.  Fairbanks,  2  AIL  511;  Hoge  v.  Fisher,  1  Peters,  C.  Ct  163, 164. 
A  fiimfly  physidan,  or  one  not  especially  skilled,  is  in  some  States  considered  as  an 
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juty  the  triers  of  disputed  facts,  to  reject  derivative  evidence  when 
original  proof  is  withheld,  and  to  declare  that  a  party  is  not  to  be 

expert.  Hastings  «.  Rider,  09  Mass.  622  ;  Chandler  v,  Barrett,  21  La.  An.  58 ;  Dttit 
V.  Stote,  86  Ind.  496;  State  v.  Reddick,  7  Kans.  143.  It  may  be  doubled  whether,  as 
a  matter  of  principle,  such  physician  can  claim  any  fhrther  competency,  vith  repid  to 
admissibility  as  disUnguished  from  weight,  than  is  accorded  an  ordhttrily  inteUignt 
observer  with  equal  facilities  for  observation.  See  Swan  «.  Middlesex,  101  Mass,  ill; 
Real  V.  People,  42  N.  Y.  270,  contra.  (2.)  So  the  evidence  of  a  physician  ormfeoa 
is  receivable  with  regard  to  matters  within  the  line  of  hia  profession.  Perkisi  v. 
R.  R.,  44  N.  H.  223;  Lush  v.  McDaniel,  18  Ired.  (N.  C.)  L.  485;  Hook  r.  StoTtU,  » 
Qa.  704 ;  Roberts  v.  Fleming,  81  Ala.  688  ;  Jones  v.  White,  11  Humph.  268 ;  State?. 
Smith,  82  Me.  869;  Linsday  v.  People,  68  N.  Y.  148;  Paty  v.  Martin,  15  La.  An.  €20; 
Com.  V.  Piper,  120  Mass.  185 ;  Shelton  o.  State,  34  Texas,  662 ;  SUte  tr.  Moiphj,  33 
Iowa,  270.  (3. )  So  an  attorney  may  testify  to  the  value  of  professional  senricc%  or  to 
a  point  of  practice.  Allis  v.  I>Ry,  14  Minn.  516  ;  Ottawa  University  v.  Paridnsoo,  14 
Kans.  159 ;  Mowry  o.  Chase,  100  Mass.  79;  Stanton  v.  Embrey,  98  IT.  S.  548,  557; 
Williams  v.  Brown,  28  Oh.  St  547.  See  also  Covey  v.  Campbdl,  52  Ind.  157;  Eaf^ 
Manuf.  Co.  v.  Browne,  58  6a.  240;  Thompson  v.  Boyle,  85  Pa.  St  477;  E^gtcstoof. 
Boardman,  87  Mich.  14.  (4.)  So  of  a  scientific  man  in  his  specialty.  Page  e.  Puker, 
40  N.  H.  47,  59  ;  SUte  v.  Knight,  48  Me.  11 ;  People  tr.  Qonalez,  85  K.  Y.  40, 61 ; 
Buffum  V.  Harris,  5  R.  I.  248.  (5.)  So  of  other  acquired  experience.  Albright  f. 
Corley,  40  Texas,  105;  Pettibone  v.  Smith,  87  Mich.  579,  581;  Moulton  «.  MeOwn, 
108  Mass.  587;  Sikes  v.  Paine,  10  Ired.  (N.  C)  L.  280;  Dean  v.  McLean,  48  Tt  413; 
Transportation  Line  v,  Hope,  95  U.  S.  297 ;  Moreland  v.  Mitchell  County,  40  lovi, 
894;  Walker  v.  Fields,  28  Oa.  287.  (6.)  Subscribing  witnesses  to  a  will  are  treated  u 
experts  with  regard  to  the  sanity  of  the  testator  at  the  time  of  its  executian.  Prob- 
ably this  rests  solely  on  the  ground  of  practical  convenience.  Needham  c  Ide^  5  Pick. 
510  ;  Titlow  v.  Titlow,  54  Pa.  St.  216  ;  Walker  v.  Walker,  34  Ala.  469 ;  GairisoD  v, 
Blanton,  48  Texas,  299  ;  Elder  v.  Ogletree,  36  Ga.  64. 

As  to  who  are  experts  with  r^ard  to  proof  of  handwriting,  see  f  282,  n.  1,  nyro. 

(«.)  Expert  testimony  to  Fads.  —  Experts  may,  and  often  do,  testify  to  matter  of 
fact,  e.  g. :  (1. )  The  nature  or  effect  of  a  foreign  unwritten  law;  the  practiee^  Uv,  or 
usages  of  another  State.  Dauphin  v.  U.  S.,  6  Ct  of  Claims,  221;  Ennis  f.  Soath,  14 
How.  400,  426;  Dyer  v.  Smith,  12  Conn.  384;  Mowry  «.  Chase,  100  Mass.  79;  hn 
Robert's  Will,  8  Paige,  446;  Crafts  o.  Ckrk,  38  Iowa,  287;  Walker  v.  Forbes,  SI  Ak 
9;  ConsoL  R.  £.  Co.  v.  Cashow,  41  Md.  59;  Smith  v.  Bertram,  11  Oh.  St  690;  Be^ 
rows  V,  Downs,  9  R.  L  446 ;  Hall  v.  Castello,  48  N.  H.  176.  (2.)  So  of  the  foreeoT 
language  as  varied  by  local,  technicsl,  or  peculiar  usage.  Whitney  v.  Boardman,  118 
Mass.  242;  Astor  v.  Union  Ins.  Co.,  7  Cowen,  202;  U.  S.  v.  Breed,  1  Sumner,  159, 167; 
Wilder  v.  DeCou,  26  Minn.  10.  (8. )  Or  as  to  what  increases  the  risk  insured  a^unst 
by  a  policy  of  insurance.  Kern  v.  Ins.  Co.,  40  Mo.  19;  Cornish  v.  Ins.  Co.,  74  N.  T. 
295;  Martin  v.  Franklin,  42  N.  J.  L.  46.  But  see  Milw.  4bc.  B.  R.  Ca  e.  KeU<^ 
94  U.  S.  469,  472 ;  Cannell  v.  Ins.  Co.,  59  Me.  582;  Eirby  «.  Ins.  Ca,  9  Les,  (Tebb.) 
142;  Luce  v.  Ins.  Co.,  105  Mass.  297.  (4.)  So  when  a  physician  testifies  to  the  wvU- 
known  effect  of  certain  poisons.  Stephens  «.  People,  4  Parker,  C.  R.  896,  404,  4X  d 
9eq.  (5.)  Or  as  to  the  undisputed  conditions  of  gestation.  State  v.  Smith,  82  Ms.  889; 
Young  V.  Makepeace,  103  Mass.  50. 

(/.)  Form  of  Question,  —  The  proper  form  of  question  to  be  asked  an  expert  witness 
properly  so  called  is  a  little  in  controveny.  The  usual  and  unexceptionable  fons  is  the 
liypothetical;  —  facts  being  in  dispute,  the  question  assumes  a  certain  number  of  mch 
facta  as  basis  for  the  opinion  asked.  5  Am.  L.  R.  432 ;  U.  S.  v.  McGlne,  1  Cnitis, 
C.  Ct  1.  Miller  v.  Smith,  112  Mass.  470 ;  Ouiterroan  v.  Liverpool,  ftc.  a  S.  C(k.  53 
K.  Y.  858 ;  Spear  o.  Richardson,  87  N.  H.  28 ;  Hathaway  v.  Ins.  Co.,  48  ?t  335 ; 
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prejudiced  by  the  words  or  acts  of  others  with  whom  he  is  vmoon- 
nected,  if  tribunals  might  be  swayed  by  opinions  relative  to  those 
&cts,  expressed  by  persons  who  come  before  them  in  the  character 
of  witnesses.  If  the  opinions  thus  offered  are  founded  on  no  evi- 
dence, or  on  illegal  evidence,  th^  ought  pot  to  be  listened  to ;  if 
founded  on  legal  evidence,  that  evidence  ought  to  be  laid  before  the 
jury,  whom  the  law  presumes  to  be  at  least  as  capable  as  the  wit- 
nesses of  drawing  from  them  any  inferences  that  justice  may  re- 
quire. "  Testes  rationem  scientiae  reddere  teneantur  '*  (b),  '*  Ijqb 
testfii  doivent  rien  tesHk  fors  ceo  que  ils  soient  de  certein,  s.  ceo  que 
lis  veront  ou  oyront "  (c).  "  Omne  sacramentum  debet  esse  oertse 
scientisB "  (d).  '*  It  is  no  satisfaction  for  a  witness  to  say  that  he 
tiidnke,  or  penuadeth  himself,  and  this  for  two  reasons.  First  Be* 
cause  the  judge  is  to  give  an  absolute  sentence,  and  for  this  ought 
to  have  a  more  sure  ground  than  thinking.  Secondly.  The  witness 
cannot  be  sued  for  perjury  "  (e). 

§  512.  This  rule  must  not,  however,  be  misunderstood  ;*^  nothing 
being  farther  from  the  design  of  the  law  than  to  exclude  from  the 
cognizance  of  the  jury  anything  which  could  legitimately  assist 
them  in  forming  a  judgment  on  the  facts  in  dispute.  The  meaning 
of  the  rule  is  simply,  that  questions  shall  not  be  put  to  a  witness 
whi'ch,  by  substituting  his  judgment  for  theirs,  virtually  put  him 
in  the  place  of  the  jury.  A  good  illustration  of  its  real  nature  is 
afforded  by  the  case  of  Daines  and  another  v.  Hartley  (/).  That 
was  an  action  for  slandering  the  plaintiffs  in  their  trade.  At  the 
trial  a  witness  deposed  to  the  following  words,  as  having  been 
spoken  by  the  defendant  relative  to  some  bills  given  by  the  pkintiffs 
to  a  firm  of  which  the  witness  was  member :  "  You  must  look  out 

(b)  Heinec.  ad  Pand.  Pan  4, 1 144.  («)  Djer,  53  b,  pi.  U.  in  marg.  Ed. 

ie)  Per  Thorpe,  C.  J.,  28  Aas.  pi.  11.        .1688. 

{d)  4  iBst  270.  (/)  8  Exch.  200. 

Choice  V,  State,  81  Ga.  424 ;  Bishop  v.  Spining,  88  Ind.  148 ;  Wright  v.  Hardy,  22 
Wiac.  848  ;  Crawford  v.  Wolf,  29  Iowa,  667  ;  Tingley  v.  Cowgill,  48  Mo.  291.  There 
tnnst,  however,  be  some  stated  basis  of  fact  for  the  hypothetical  question.  Guetig  v. 
State,  06  Ind.  94;  Bomgardner  v.  Andrews,  55  Iowa,  688;  Eastham  v.  Riedell,  125 
Mass.  585 ;  Gottlieb  v,  Hartman,  8  Col.  T.  53 ;  Fraser  v.  Jeunison,  42  Mich.  206. 
See  also  Brown  v.  Huffard,  69  Mo.  805.  Where,  however,  the  facts  are  few  and  un- 
disputed, there  seems  no  objection  to  requesting  an  opinion  "  on  the  evidence  in  the 
ease."  Bute  9.  Hayden,  51  Vt.  296  ;  Page  v.  State,  61  Ala.  16 ;  Carpenter  o.  Blake, 
2  Lans.  206 ;  Hand  v,  Brookline,  126  Mass.  324 ;  Tingley  v,  Cowgill,  48  Mo.  291  ; 
Bikes  V.  Paine,  10  Ired.  (N.  C.)  L.  280.  See  also  Gilman  r.  Strafford,  50  Vt.  723 ; 
Hani  v.  Gaa.  Co.,  8  All.  169. 
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shaip  that  those  bills  are  met  by  them."  The  counsel  for  the  plaintifi 
then  proposed  to  ask,  **  What  did  you  understand  by  that?"  which 
question  was  objected  to,  and  disallowed  by  the  judge.  A  rule  for 
a  new  trial  was  afterwards  obtained,  on  the  ground  that  the  question 
was  improperly  rejected;  which,  after  aigument,  was  dischaiged; 
and  the  following  judgment  was  delivered  by  Pollock,  C.  B.,  in  &% 
name  of  the  court :  "  There  can  be  no  doubt  that  words  may  be 
explained  by  bystanders  to  import  something  very  different  from 
their  obvious  meaning.  The  bystanders  may  perceive  that  what  is 
uttered  is  uttered  in  an  ironical  sense,  and  therefore  that  it  maj 
mean  directly  the  reverse  of  what  it  professes  to  mean.  Something 
may  have  previously  passed,  which  gives  a  peculiar  character  and 
meaning  to  some  expression ;  and  some  word  which  ordinarily  or 
popularly  is  used  in  one  sense  may,  from  something  that  has  gone 
before,  be  restricted  and  confined  to  a  particular  sense,  or  may  mean 
something  different  from  that  which  it  ordinarily  and  usually  does 
mean.  But  the  proper  course  for  a  counsel,  who  proposes  so  to  get 
rid  of  the  plain  and  obvious  meaning  of  words  imputed  to  a  de- 
fendant^  as  spoken  of  the  plaintiff,  is  to  ask  the  witness,  not  'What 
did  you  understand  by  those  words  ? '  but  '  Was  there  anything  to 
prevent  those  words  from  conveying  the  meaning  which  ordinarily 
they  would  convey  ? '  because,  if  there  was,  evidence  of  that  Idaj 
be  given  ;  and  then  the  question  may  be  put  When  you  have  hid 
the  foundation  for  it,  the  question  then  may  be  put,  '  What  did  you 
understand  by  them  ? '  when  it  appears  that  something  occuired  hy 
which  the  witness  understood  the  words  in  a  sense  different  from 
their  ordinary  meaning.  I  believe  we  may  say,  that  geneiaUy  no 
question  ought  to  be  put  in  such  a  form  as  possibly  to  lead  to  an 
illegal  answer.  Now,  taken  by  itself,  and  without  more,  the  ande^ 
standing  of  a  person  who  hears  an  expression  is  not  the  l^al  mode 
by  which  it  is  to  be  explained.  If  words  are  uttered  or  printed,  the 
ordinary  sense  of  those  words  is  to  be  taken  to  be  the  meaning  of 
the  speaker ;  but  no  doubt  a  foundation  may  be  kid  by  showing 
something  else  which  has  occurred ;  some  other  matter  may  be  in- 
troduced, and  then,  when  that  has  been  done,  the  witness  may  be 
asked,  with  reference  to  that  other  matter,  what  was  the  sense  in 
which  he  understood  the  words.  But  the  mere  question,  'What 
did  you  understand  with  reference  to  such  an  expression  ?'  we  tiiink 
is  not  the  correct  mode  of  putting  the  question." 

§  513.   The  rule  is  not  without  its  exceptions.    Being  based  oo 


PART  n.]  MODE  OF  PKOOP.  —  OPINION  EVIDENCE.  499 

the  presumption,  that  the  tribunal  is  as  capable  of  forming  a  judg- 
ment on  the  facts  as  the  witness,  when  circumstances  rebut  this 
presumption  the  rule  naturally  gives  way,  —  "  Cessante  ratione  legis, 
cessat  ipsa  lex  "  (^).  1.  On  questions  of  science,  skill,  trade,  and  the 
like,  persons  conversant  with  the  subject-matter  —  called  by  foreign 
joristB  ''experts,"  an  expression  now  naturalized  among  us  —  are 
permitted  to  give  their  opinions  in  evidence.  This  rests  on  the 
maxim,  "  Cuilibet  in  sua  arte  perito  est  credendum  "  (h) :  and  the 
principle  has  been  thus  stated  by  Mr.  Smith,  in  commenting  on 
Carter  v.  Boehm,  in  which  case  the  opinion  of  an  insurance  broker 
as  to  materiality  of  facts  not  communicated  was  held  to  be  inad- 
missible as  evidence  (t) ;  viz.  that  '*  the  opinion  of  witnesses  pos- 
sessing peculiar  skill  is  admissible,  whenever  the  subject-matter  of 
inquiry  is  such  that  inexperienced  persons  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  without  such  assist- 
ance ;  in  other  words,  when  it  so  far  partakes  of  the  nature  of  a 
science  as  to  require  a  course  of  previous  habit  or  study  in  order  to 
the  attainment  of  a  knowledge  of  it"  A  large  number  of  instances 
of  the  application  of  this  principle  are  to  be  found  in  the  books  (k). 
Tlie  opinions  of  medical  men  are  constantly  admitted  as  to  the  cause 
of  disease  or  of  death  ;  or  the  consequence  of  wounds ;  or  with  re- 
spect to  the  sane  or  insane  state  of  a  person's  mind,  as  collected  from 
a  number  of  circumstances ;  and  on  other  subjects  of  professional 
skill  (/).  But  where  scientific  men  are  called  as  witnesses,  they 
cannot  give  their  opinions  as  to  the  general  merits  of  the  cause,  but 
only  their  opinions  upon  the  facts  proved  (pi).  Seal-engravers  may 
be  called  to  give  their  opinion  upon  an  impression,  whether  it  was 
made  from  an  original  seal  or  from  an  impression ;  the  opinion  of 

iff)  Co.  Litt.  70  b.  appeal  of  maihem,  the  defendant  prayed 

[h)  Co.  Litt  125  a;  4  Co.  20  a;  Cal-  that  the  court  would  see  the  wound,  to  see 

Tin's  case,  7  Co.  19  a.  if  there  had  been  a  maiming  or  not.     And 

(t)  1  Smith's  Lead.  Cas. ,  notes  to  Car-  the  court  did  not  know  how  to  a^udge 

ter  V.   Boehm,  citing  Folkes  v,  Chadd,  8  because  the  wound  was  new,  and  then  the 

DoQgL  157,  and  other  cases.     And  see  per  defendant  took  issue,  and  prayed  the  court 

Ix)rd  Ellen  borough,  Beckwith  v.  Sydebo-  that  the  maihem  might  be  examined;  on 

tham,  1  Camp.  116,  117,  and  note  (a)  to  which  a  writ  was  sent  to  the  sheriff,  to 

Fenwick  v.  Bell,  1  C.  &  E.  813.  cause  to  come  "Medicos,  chirurgicos  de 

(k)  See  a  large  number  of  American  roelioribus  London,  ad  informandnm  do- 

cases  collected  in  Morgan's  Best,  pp.  S67-  niinum  regem  et  curiam  de  his,  qu»  eis  ex 

888.  parte  domini  regis  injungerentur."     See 

(0  1  Oreenl.  Ev.  §  440,  7th  ed.     The  also  Plowd.  125. 

practice  of  resorting  to  this  species  of  sci-  (m)   1   Greenl.    Ev.   §  440,   7th  ed.  ; 

entifie  evidence  is  by  no  means  a  modem  M'Kaghten's  case,  10  CL  k  F.  200. 
inventioiL    In  the  28  Asa.  pi.  6,  on  an 
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an  artist  is  evidence  in  an  inquiry  as  to  the  genuineness  of  a  pic- 
ture ;  a  ship-builder,  after  having  beard  the  evidence  of  peisoot 
who  have  examined  a  ship,  may  give  bis  opinion  as  to  whether  she 
was  seaworthy ;  and  where  the  question  was,  whether  a  bank  which 
bad  been  erected  to  prevent  the  overflowing  of  the  sea  bad  caused 
tbe  choking  up  of  a  harbor,  tbe  opinions  of  scientific  engiueen  as 
to  the  effect  of  such  an  embankment  upon  the  harbor  were  held 
admissible  evidence  (n).  To  these  it  may  be  added,  that  the  o^hh* 
ions  of  antiquaries  have  been  received  relative  to  the  date  of  sncieDt 
handwriting  (o) ;  and  where,  on  an  indictment  for  uttering  a  foi]ged 
instrument,  the  question  was,  wbether  a  paper  had  originally  con- 
tained certain  pencil-marks,  which  were  alleged  to  have  been  robbed 
out  and  writing  substituted  in  their  stead,  the  opinion  of  an  en- 
graver —  who  was  in  the  habit  of  looking  at  minute  lines  on  paper, 
and  who  had  examined  the  document  with  a  mirror  —  as  to  anch 
marks  having  existed,  was  held  to  be  admissible ;  but  with  the 
reservation,  that  the  weight  of  the  evidence  would  depend  on  the 
extent  to  wbich  it  might  be  confirmed  (p).  It  is  on  this  principle 
that  the  evidence  of  professional  or  official  persons  is  receivable  as 
proof  of  their  own  (g)  foreign  laws  (r).  From  the  very  nature  of 
the  subject,  experts  can  only  speak  to  tbeir  judgment  or  belief 

§  514  But  the  weight  due  to  this,  as  well  as  to  every  other  kind 
of  evidence,  is  to  be  determined  by  the  tribunal ;  wbich  should  form 
its  own  judgment  on  the  matters  before  it,  and  is  not  concluded  bjr 
that  of  any  witness,  however  highly  qualified  or  respectabla  Nor 
is  this  always  an  easy  task ;  there  being  no  evidence  the  value  of 
which  varies  so  immensely  as  that  now  under  consideration,  and 
respecting  which  it  is  so  difficult  to  lay  down  any  rules  beforehand. 
Its  most  legitimate,  valuable,  and  wonderful  application  is  on 
charges  of  poisoning,  where  poison  is  extracted  from  a  corpse  bj 
means  of  chemical  analysis («).  "It  is  surely,"  says  Dr.  Beck(0, 
"  no  mean  effort  of  human  skill,  to  be  brought  to  a  dead  body,  dis- 
interred perhaps  after  it  has  lain  for  months,  or  even  years,  in  the 

(n)  1  Greenl.  £y.  §  440,  7th  e<L  sex  Peerage  esse,  11  CL  4  F.  8S ;  Ibri 

(o)  Tracy  Peerage  case,  10  CI.  k  F.  Nelson  f.  Lord  Bridport,  8  B«st.  5J7; 

154.  The  Baron  de  Bodfi's  case,  8  Q.  B.  9M; 

(p)  Per  Parke.  B.,  and  Tindal,  C.  J.,  Bristow  «.  Sequeville,  5  Exch-  275;  Tas- 

R.  «.  Williams,  8  C.  &  P.  484,  486.  der  Donckt  v.  Thellusson,  8  C.  B  «« : 

iq)  Bonetti,  In  the  goods  of,  1  P.  D.  Perth  Peerage  case,  2  H.  L.  Om.  874. 
69.  (*)  Supra,  ch.  2,  aect.  S,  wilMeet  1 

(r)  Tayl.  Ev.  §  1280,  4th  ed. ;  The  Sus-  {I)  Beck's  Med.  Jour.  1085,  7Ui  sd. 
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grave ;  to  examine  its  morbid  condition ;  to  analyze  the  fluids  con- 
tained in  it  (often  in  the  smallest  possible  quantities) ;  and,  from  a 
coarse  of  deductions  founded  iu  the  strictest  logic,  to  pronounce  an 
opinion  which  combined  circumstances,  or  the  confession  of  the 
criminal,  prove  to  be  correct."  **  It  is  such  duties,  ably  performed, 
that  raise  our  profession  to  an  exalted  rank  in  the  eyes  of  the  world ; 
that  cause  the  vulgar,  who  are  ever  ready  to  exclaim  against  the 
inutility  of  medicine,  to  marvel  at  the  mysterious  power  by  which 
an  atom  of  arsenic,  mingled  amidst  a  mass  of  confused  ingesta,  can 
still  be  detected.  It  does  more :  it  impi'esses  on  the  minds  of  assas^ 
sins  who  resort  to  poison  a  salutary  dread  of  the  great  impossibility 
of  escaping  discovery."  "  And  this,  if  properly  done,  must  be  ac- 
complished without  listening  to  rumor  and  without  permitting  pre- 
judice to  operate.  Many,  again,  by  their  researches,  have  saved  the 
innocent,  showing  that  accidental  or  natural  causes  have  produced 
all  the  phenomena."  It  would  not  be  easy  to  overrate  the  value  of 
the  evidence  given  in  many  difficult  and  delicate  inquiries,  not  only 
by  medical  men  and  physiologists,  but  by  learned  and  experienced 
persons  in  various  branches  of  science,  art,  and  trade.  But  as  it  is 
impossible  to  measure  a  priori  the  integrity  of  any  witness,  $ind 
equally  so  to  determine  the  amount  of  skill  which  a  person  follow- 
ing a  particular  science,  art,  or  trade  may  possess,  the  tribunal  is 
under  the  necessity  of  listening  to  all  such  persons  when  they 
present  themselves  as  witnesses.  Now,  after  making  every  allow- 
ance for  the  natural  bias  which  witnesses  usually  feel  in  favor  of 
causes  in  which  they  are  engaged,  and  giving  a  wide  latitude  for 
ionafide  opinions,  however  unfounded  or  fantastical,  which  persons 
may  form  on  subjects  necessarily  depending  much  on  conjecture, 
there  can  be  no  doubt  that  testimony  is  daily  received  in  our  courts 
as  **  scientific  evidence,"  to  which  it  is  almost  profanation  to  apply 
the  terto,  as  being  revolting  to  common  sense,  and  inconsistent 
with  the  commonest  honesty  on  the  part  of  those  by  whom  it  is 
given.  In  truth,  witnesses  of  this  description  are  apt  to  presume 
largely  on  the  ignorance  of  their  hearers  with  respect  to  the  subject 
of  examination,  and  little  dread  prosecution  for  perjury,  — an  offence 
of  which  it  is  extremely  difficult,  indeed  almost  impossible,  to  con- 
vict a  person  who  only  swears  to  his  belief,  particularly  when  that 
belief  relates  to  scientific  matters  (tt).     On  the  other  hand,  however, 

(u)  Bonnier,  in  his  Traits  des  Prenves,    dantly  shows  that  these  malpractices  were 
after  qnoting  the  64th  Novel,  which  ahan-    well  understood  in  ancient  Rome,  sarcas- 
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mistakes  have  occasionally  arisen  from  not  attaching  sufficient 
weight  to  scientific  testimony.  This  arises  chiefly  where  the  knowl- 
edge of  the  tribunal  and  society  in  general  are  very  much  in  atiear 
of  the  scientific  knowledge  of  the  witness.  One  remarkable  in- 
stance is  cited  by  a  modern  author  on  the  law  of  evidence.  In  the 
infancy  of  travelling  by  steam  on  land,  a  civil  engineer  of  high 
reputation  having  deposed  before  a  Parliamentary  committee  that 
steam-carriages  might  very  possibly  be  expected  to  travel  on  rail- 
roads at  the  rate  of  ten  miles  an  hour,  the  interrogating  counsel  con- 
temptuously bade  him  stand  down,  for  he  should  ask  him  no  more 
questions,  and  the  weight  of  the  evidence  he  had  previously  given 
was  much  impaired  (sr). 

§  515.  In  France  experts  are  officially  delegated  by  the  court  to 
inquire  into  facts  and  report  upon  them ;  and  they  stand  on  a  much 
higher  footing  than  either  ordinary  or  scientific  witnesses  among  us. 
Tet  even  there  it  is  a  maxim,  "  Dictum  expertorum  nunquam  transit 
in  rem  judicatam"  (y).  But  our  law,  in  its  desire  to  vindicate  the 
unquestionably  sound  principle,  that  judicial  and  inquisitorial  func- 
tions ought  to  be  kept  distinct,  appears  not  to  have  armed  the  courts 
with  sufficient  powers  to  compel  the  production  of  evidence.  For 
although  the  power  of  the  courts  to  procure  the  evidence  of  experts 
has  been  greatly  enlarged  by  recent  enactments  (z),  still  it  would 
seem  that  those  enactments  do  not  authorize  the  exercise  of  that 
power,  ex  officio^  but  only  on  the  application  of  a  party  to  U)e 
action  (a). 

§  516.  So  far  as  medical  evidence  is  concerned,  medical  jurists 
complain  that  there  is  too  little  discrimination  exercised,  in  recei?- 
ing  all  who  are  called  doctors  as  witnesses.    '*  In  England,"  saja  an 

tically  adds,  "On  yoit  que  lea  coTupUt-  &  87  Tict.  c.  66,  Scbed.  Ride  45, fi?^ 

aancea  de  I'expertise  ne  datent  pas  de  nos  §  197. 

jours."    §  68.     He  likewise  forcibly  ob-         (a)  Power  to  proceed  ezo.jGcio  in  eeitiin 

serres  (§  67),    "L*ezpertise  n'est  qn'an  cases  has  been  given  to  the  coarU  by  the 

verre  qui  grossit  les  objets;  et  c'est  an  22  k  28  Vict  c.  63,  and  24  Vict  c  11: 

juge,  qui  a  la  faculty  de  8*en  serrir,  \  by  the  former  of  which,  the  courts  in  one 

examiner  en  toute  liberty  si  les  images  part  of  the  Queen's  dominions  are  en- 

qu'elle  lui  pr&ente  sont  bien  nettes."  powered  to  remit  a  caae  for  the  qiinioo  of 

(z)  Gresley,  Ev.  in  Eq.  869.    Stephen-  a  court  of  justice  in  any  other  part  tbewrf, 

son's  evidence,  before  the  committee  on  on  any  point  on  which  the  law  of  thit 

the   Liverpool    and    Manchester  Railway  other  part  is  different  from  that  in  tHuch 

Bill,  was  received  with  equal  incredulity,  the  court  is  situate;  and  by  the  lattar,  to 

See  Smiles's  Life  of  Stephenson,  in  loc,  remit  a  case,  with  qneries,  to  the  trtbiuals 

(?/)  Bonnier.  Trait^  des  Preuves,  §  74.  of  foreign  countries,  for  the  purpose  of  ■*- 

(z)  See  17  4b  18  Vict  c.  126,  s.  58;  86  cerUining  the  law  of  those  oonntriei. 
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able  authority  already  quoted ((),  "not  only  physicians,  surgeons, 
and  apothecaries,  beyond  whom  it  should  not  be  extended,  but  hos- 
pital dressers,  students,  and  quacks,  have  been  permitted  to  act  as 
medical  witnesses.  '  We  could  point  out  a  case  of  poisoning,'  say 
the  editors  of  the  Edinburgh  Medical  and  Surgical  Journal,  '  where 
the  most  essential  part  of  the  evid(^nce  depended  on  the  testimony 
of  a  quack  alone,  and  it  was  admitted.'"  But,  to  answer  these 
authors  in  their  own  language,  the  remedy  they  prescribe  is  worse 
than  the  disease.  Must  the  judge,  before  receiving  the  testimony  of 
a  man  who  makes  profession  of  the  healing  art,  institute  a  prelimi- 
nary inquiry  as  to  whether  he  comes  within  the  definition  of  a 
" quack"  ?  —  one  of  the  most  uncertain  words  in  the  language,  and 
the  correctness  of  the  application  of  which  to  particular  individuals 
must  ever,  to  a  certain  extent,  be  matter  of  opinion.  Besides,  it 
would  be  at  variance  with  the  free  spirit  of  our  laws  to  place  the 
lives  and  liberties  of  all  persons  accused  of  ofifences  in  the  hands  of 
a  privileged  class,  by  prohibiting  them  from  availing  themselves  of 
the  testimony  of  others  who  have  studied  and  practised  the  subject 
in  question.  Still  it  must  be  conceded  that  our  practice  is  much 
too  loose  in  this  respect,  —  that,  when  medical  or  other  scientific 
witnesses  are  offered,  our  judges  and  jurymen  do  not  inquire  suffi- 
ciently into  the  causa  sdentuB,  —  the  means  which  they  have  had 
of  forming  a  judgment.  To  say  nothing  of  those  palpable  cases 
where  the  course  of  study  has  been  so  short,  or  the  experience  so 
limited,  that  the  judge  ought  to  reject  the  witness  altogether,  —  or  of 
those  where,  though  the  evidence  must  be  received,  it  is  clear  that 
little  confidence  ought  to  be  reposed  in  the  opinion  given,  —  it  often 
happens  that  even  men  distinguished  in  one  bmnch  of  a  science  or 
profession  have  but  a  superficial  knowledge  of  its  other  branches. 
The  most  able  physician  or  surgeon  may  know  comparatively  little 
of  the  mode  of  detecting  poisons,  or  of  other  intricate  branches  of 
medical  jurisprudence;  so  that  a. chemist  or  physiologist,  immeas- 
urably his  inferior  in  every  other  respect,  might  prove  a  much  more 
valuable  witness  in  a  case  where  that  sort  of  knowledge  is  re- 
quired (c). 

(6)  Beck's  MecL  Jarisp.  1091,  7tli  ed.  in  his  lectnres,  that  he  had  not  given  more 

(e)  The  celebrated  John  Hunter,  the  attention  to  the  subject  of  poisons,  before 

great  anatomist,  who  was  examined  as  a  yentnring  to  give  an  opinion  in  a  court  of 

witness  in  the  imx)ortant  case  of  Donellan,  justice.    Sir  Astley  Cooper,  as  quoted  in 

indicted  for  haying  poisoned  his  brother-  Beck's  Med.  Jur.  1089,  7th  ed. 
iu-law,  used  to  express  his  regret  publicly 
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§  517.  2.  Another  class  of  exceptions  is  to  be  found  whete  the 
judgoient  or  opinion  of  a  witness,  on  some  question  material  to  be 
considered  by  the  tribunal,  is  formed  on  complex  fact8»  which  from 
their  nature  it  would  be  impossible  to  bring  before  it  Tha%  the 
identification  by  a  witness  of  a  person  or  thing  is  necessarily  an 
exercise  of  his  judgment.  "  In  the  identification  of  person/'  says 
Parke,  B.  (d),  "  you  compare  in  your  mind  the  man  you  have  seen 
with  the  man  you  See  at  the  trial  The  same  rule  belongs  to  every 
species  of  identification."  And  on  the  same  occasion,  Alderson,  K 
said,  *'  Generally,  wherever  there  is  such  a  coincidence  in  admitted 
facts  as  makes  it  more  reasonable  to  conclude  that  a  certain  subject^ 
matter  is  one  thing  rather  than  another,  that  coincidence  may  be 
laid  before  the  jury,  to  guide  their  judgment  in  deciding  on  the 
probability  of  that  facf  Many  mistakes,  however,  have  been 
made  in  the  identification  both  of  peraons  and  of  things  {e).  So,  the 
state  of  an  unproducible  portion  of  real  evidence  —  as,  for  instance^ 
the  appearance  of  a  building,  or  of  a  public  document  which  the  law 
will  not  allow  to  be  brought  from  its  repository-*- may  be  explained 
by  a  term  expressing  a  complex  idea ;  e.  g.  that  it  looked  old,  de- 
cayed, or  fresh,  was  in  good  or  bad  condition  (/),  &a  So  also  may 
the  emotions  or  feelings  of  a  party  whose  psychological  condition  is 
in  question :  thus  a  witness  may  state  whether,  on  a  certain  occa^ 
sion,  he  looked  pleased,  excited,  confused,  agitated,  frightened,  or  the 

{d)  Fryer  «.  Oathercole,  13  Jar.  542.  of  Pres.  Proof,  Append.  Case  4,  and  tbat 

(«)  The  resemblance  between  indiyid-  of  Male,  8  Benth.  Jad.  £v.  255  ;  Dicka^ 

uals  is  often  very  close.    A  well-known  Law  £v.  in  ScotL  153,  note  {d)t  and  154, 

man  of  fashion  once  narrowly  escaped  oon-  note  (a) ;  and  the  chavge  of  Cockbatn^ 

riction  for  a  highway  robbery,  from  his  C.  J.,  in  Reg«  v.  Castro,  otherwise  Orton, 

extraordinary  resemblance  to  a  notorious  otherwise  Sir  Roger  Tichbome,  published 

highwayman  of  tlie  day  (Beck's  Med.  Jur.  in  two  vols,  in  1875.     In  Shufflebottom  v. 

408,  7th  ed.);  and  Sir  Thomas  Dayenport,  AUday,  Exch.  M.  1856,  MS.,  Aldenon, 

an  eminent  barrister,  swore  positively  to  B.   mentioned  a  case  which  occurred  at 

the  persons  of  two  men,  whom  he  charged  Liverpool  some  years  before,  where  a  piis- 

with  robbing  him  and  his  lady  in  the  oner  was  identified  by  six  or  aeren  nspeei- 

open  daylight.    A  clear  alibi  was  however  able  witnesaea;  but  their  evidence  waa  ea* 

proved,  and  the  real  robbers  being  after-  countered  by  that  of  the  jailer  and  all  the 

vrards  taken  into  custody,  with  the  stolon  officers  of  the  prison,  who  deposed  that  at 

property  upon  them,  Sir  Thomas,  on  see-  the  time  in  question  he  was  there  in  their 

ing  them,  at  once  acknowledged  that  he  custody.     A  good  instance  of  mistaken 

had  been  mistaken  (per  MacNally,  arga«  identity  of  (kings,  taken  fram  Bamctt's 

endo,  in  R.  t.  Byrne,  28  How.  St,  Tr.  819).  Crim.  Law  of  Scotland,  pi  558»  wiU  be 

For  other  cases  of  mistaken  identity  of  found  in  1»  How.  St.  Tr.  404  (note). 
>»r«ww,  8M  WUls,  Circ.  Evid.  90  et  ieq,,  (/)  Lei^ton    »,    Laightoii,    1    Str. 

3d  ed.  ;   Beak's  Med.  Jurisp.  404  H  m?.,  240. 
7th  ed.;  the  case  of  James  Crow,  Theor. 
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like  {g).  To  this  head  also  belongs  the  proof  of  handwriting,  ex  visv, 
scrtptionis  and  ex  scriptis  dim  visis  (A).  And  it  is  on  this  principle 
that  testimony  to  character  is  received ;  as  where  a  witness  deposes 
to  the  good  or  bad  character  of  a  party  who  is  being  tried  on  a 
criminal  charge,  or  states  his  conviction  that»  from  the  general  char- 
acter of  another  witness,  he  o^ght  not  to  be  believed  on  his  oath  (t). 
In  all  cases,  of  course,  the  grounds  on  which  the  judgment  of  the 
witness  is  formed  may  be  inquired  into  on  cross-examination. 

{g)  SuprcL,  ch.  2,  sect.  3,  sab-sect.  8.  (t)  Supra,  pt.  1,  ch.  1. 

\h)  Bk.  2,  pt  3,  ch.  2. 
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Admissible  as  priraaiy  evidence  of 
written  documents  .    .    .    .    SS5 
But  not  to  prove  the  ezecatioD 
of  a  deed,  except  under  17  ft 

18  Vict.  c.  125 527 

To  whom  self-harming  statemeDta^ 

ftc  may  be  made     .    .    .    .    6S8 
State  of  mind  of  party  making  adf- 
harming  statement,  Ac    .    .   529 

Drunkenness 629 

Talking  in  sleep 529 

Unsoundness  ox  mind ....   529 
Self-harming  statements  made  on- 

der  mistake 516 

Offiujt 580 

Of  law 530 

By  whom  self-harming  statementa, 
Ac  may  be  made 5S1 


§  518.  In  the  preceding  chapters  we  have  shown  the  genenl 
nature  of  those  rules,  by  which  evidence  is  rejected  for  want  either 
of  originality  or  of  proximity.  The  present  will  be  devoted  to  that 
species  of  evidence,  for  or  against  a  party,  which  is  afforded  hj  the 
language  or  demeanor  of  himself,  or  of  those  whom  he  represents, 
or  of  those  who  represent  him.  All  such  evidence  we  purpose  to 
designate  by  the  expression  "  self-regarding."  When  in  favor  of 
the  party  supplying  it,  the  evidence  may  be  said  to  be  "  self-senr- 
ing" ;  when  otherwise,  "  self-harming  "  (a), 

§  519.  The  nile  of  law  with  respect  to  self-r^arding  evidence  is, 
that  when  in  the  Qelt-serving  form  it  is  not  in  general  reoeivaUe; 
but  that  in  the  self-Aarmtn^  form  it  is,  with  few  exceptions,  reoeit- 

(a)  Two  of  these  three  terms  are  taken  the  present  editor  for  Benthsm's  *'*lf* 
from  Benth.  Jud.  £▼.  vol.  5,  p.  204.  The  disserving,"  which  the  author  had  iho 
term  "self-harming"  is  substituted   by    adopted. 
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able,  and  is  usually  considered  proof  of  a  very  satisfactory  kind  (b)} 
For,  although,  when  viewed  independently  of  jurisprudence,  it  would 

(6)  Gflb.  Evid.  119,  4th  ed. ;  Finoh,  Law,  37;  Trials  per  Pais,  881.  See  aco. 
Mascard.  de  Piob.  Qoast.  7,  N.  10. 

1  ADMI80ION8.  (a.)  Huie,  —  Statements  suggesting  the  existence  or  non-existence 
of  a  fact  in  issue  or  a  fact  relevant  thereto,  if  made  by  a  substantial  party  to  the 
record  or  by  one  identified  with  such  porty  in  legal  interest  and  during  the  continu< 
anoe  of  such  interest,  are  admissible  against  the  person  by  whom  or  on  whose  account 
soch  statements  are  made.  1  Greenl.  Ev.  §§  169-212 ;  2  Whar.  £7.  §  1075  et  9tq.; 
Pence  «.  Makepeace,  65  Ind.  845 ;  Secor  v.  Pestana,  87  III.  525 ;  Ector  v.  Welsh,  29 
Ga.  443;  Saveland  v.  Green,  40  Wise.  431;  Plummer  v.  Currier,  52  N.  H.  287;  Good- 
now  V.  Parsons,  36  Vt.  46 ;  East  Brandywine,  &c.  R.  R.  v.  Ranck,  78  Pa.  St  454  ; 
Bobinson  v.  Stuart,  68  Me.  61.  That  such  statements  are  made  when  examined  as  a 
witness  in  another  suit,  does  not  alter  the  rule.  Carr  v.  Griffin,  44  N.  H.  510 ;  Tooker 
V.  Gormer,  2  Hilt.  (N.  Y.)  71;  Beeckman  v.  Montgomery,  14  N.  J.  Eq.  106;  Lorenzana 
«.  Camarillo,  45  Cal.  125;  McAndrews  v.  Santee,  57  Barb.  193;  Woods  v.  Ge?ecke,  28 
Iowa,  561.  Nor  is  it  material  that  a  written  admission  is  contained  in  a  document 
▼oid  as  an  obligation.  Hickey  v.  Hinsdale,  12  Mich.  99;  Ayres  v.  Bane,  89  Iowa,  518; 
MorreU  v,  Cawley,  17  Abb.  (N.  Y.)  Prac.  76;  Atkins  v,  Plympton,  44  Vt.  21;  Reis  r. 
Hellman,  35  Oh.  St  180;  Huffman  v.  Cartwright^  44  Tex.  296.  That  admissions  in  civil 
suits  are  procured  by  inducement  or  constraint  does  not  affect  their  admissibility  in  the 
absence  of  ill^pal  duress.  1  Greenl.  Er.  1 193;  TlUey  v.  Damon,  11  Gush.  247;  New- 
hall  V.  Jenkins,  2  Gray,  562;  Fobs  v.  Hildreth,  10  All.  76,  83.  Conf.  §  551,  n.  1,  (0}, 
re/ro. 

(6. )  Identity  in  Legal  InUregt.  —  Admissions  affect  a  party  to  the  record,  if  made 
by  one  who  is  privy  in  law.  Smith  v,  Maine,  25  Barb.  33  ;  Emerson  v.  Thompson,  16 
Xass.  429;  McNight  v.  McNight,  20  Wise.  446.  By  one  priyy  in  blood,  Littlefield  v. 
Uttlefield,  51  Wise.  23,  28 ;  Tilton  v,  Emery,  17  N.  H.  536 ;  Fetherly  v.  Waggoner, 
11  Wend.  599;  Spaulding  v,  Hallenbeck,  85  N.  Y.  204,  207.  See  also  didum  in  Gib- 
ney  «.  Marchay,  34  N.  Y.  301,  303.  Or  by  one  privy  in  estate,  Mueller  v.  Rebhan,  94 
111.  142.  £.  g.  admissions  by  a  grantor,  while  holding  title,  are  evidence  against  his 
grantee.  Ozroent  v.  Anglin,  60  Ga.  242  ;  McFadden  v.  EUmaker,  52  Cal.  348  ;  Rose 
V.  Adams,  22  Hun,  389;  Gratz  v.  Beates,  45  Pa.  8t  495;  Norton  v.  Pettibone,  7  Conn. 
319;  McDoweU  v.  Goldsmith,  6  Md.  319;  Head  v.  Halfoid,  5  Rich,  (a  C.)  Eq.  128  ; 
Simpson  v,  Diz,  181  Mass.  179  ;  Baucum  v.  George,  65  Ala.  259  ;  Mueller  v.  Rebhan, 
^4  111.  142.  See  also  Payne  v.  Croft,  7  Watts  k  Serg.  458,  contra.  But  a  grantor  can- 
not directly  impeach  his  own  deed.  Vrooroan  v.  King,  36  N.  Y.  477;  Ren  wick  v.  Ren- 
wick,  9  Rich.  (S.  C.)  50 ;  Myers  v.  McKenzie,  26  lU.  36 ;  Short  v,  Tinsley,  1  Mete. 
(Kt.)  397;  Ferguson  v.  Staver,  33  Pa.  St  411.  Nor  can  admissions  by  a  grantor  made 
&fter  eonreyance  bind  his  gpimtee.  Endera  v,  Richards,  38  Mo.  598  ;  Zimmerman  «. 
Umb,  7  Minn.  421 ;  Stribling  v,  Brougher,  79  Ind.  328 ;  Monroe  v,  Napier,  52  Ga. 
3S5;  MclAUghlin  v,  Mcljaughlin,  91  Pa.  St  462.  The  statement,  however,  may  be 
made  in  any  form.  Maps,  monuments,  and  recitals  in  deeds  may  be  evidence  of  ad- 
missions against  title.  Davis  v.  Sherman,  7  Gray,  291  ;  Grubb  v.  Grubb,  74  Pa.  St. 
25;  Anderson  v,  Kent,  14  Kans.  207;  Davis  v,  Jones,  3  Head,  603.  Such  admissions 
(^nnot  be  received  to  contradict  a  title  of  record.  Gibney  v.  Marchay,  34  N.  Y.  301 ; 
Dodge  V.  Savings  Co.,  93  U.  S.  379.  So  admissions  by  an  assignor  of  personal  property 
loade  before  assignment  are  in  general  evidence  against  the  assignee.  Hatch  v.  Dennis, 
1  Fairf.  244;  Snelgrove  v,  Martin,  2  McCord,  241,  243 ;  Adams  v.  David j^nn,  10  N.  Y. 
309;  Hayward  Rubber  Co.  v.  Duncklee,  30  Vt  29;  Randegger  v.  Ehrhardt  51  111.  101. 
^liether  such  admissions  by  an  assignor,  made  after  assignment,  are  evidence  against 
the  asngnee,  is  in  dispute.    Truax  v.  Slater,  86  N.  Y.  630.    The  general  rule  in  this 
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be  difficult  to  maintain  that  the  declarations,  or  what  is  equivalent 
to  the  declarations,  of  one  maa  may  not  in  particular  cases  have 

ooantry  is  that  sach  ■tateniflnts  tie  not  admiasible.  Batler  «.  MUIett,  47  He.  49S ; 
Sargeant  v.  Sargeant,  18  Vt.  371;  Owiiigs  v.  Low,  6  G.  4  J.  184,  145;  TroAi  «.  Slater, 
86  N.  Y.  680;  Many  v.  Jagger,  1  Blatch.  872;  Benson  v.  Lundy,  52  Iowa,  266;  Ban- 
degger  v.  Ehrhardt,  61  IlL  101;  Pier  v.  Dufi;  68  Pa.  St.  69;  Gamhy  v.  Gneo,  82  Tez. 
202.     See  also  Mandeville  v.  Welch,  6  Wheat  277,  288. 

(c. )  Joint  liUerett^  —  Admissions  affect  a  substantial  party  to  the  record,  in  the 
absence  of  fraud,  if  made  by  a  person  jointly  interested  with  said  party.  Dickinson  «. 
Clarke,  6  W.  Va.  280  ;  Coit  v.  Tracy,  8  Conn.  268,  276  ;  Barrick  v.  Aostin,  21  BsrK 
241 ;  Camp  v.  Dill,  27  Ala.  568  ;  Bank  of  U.  S.  v.  Lyman,  20  V t  666,  €70.  Bat  see 
also  WaUis  v.  Randall,  81  N.  Y.  164;  irwin  v.  West,  81*  Pa.  8t  167;  Bapicr  «.  Ins^  Ca, 
57  Ala/ 100,  conttrz.  Conf.  Bell  v.  Morrison,  1  Peters,  851.  Whether  acknowledgment 
of  a  debt,  or  its  part  payment,  by  one  joint  promisor,  takes  the  debt  ont  of  the  statute 
of  limitations,  is  a  question  in  dispute.  The  weight  of  authority  in  this  eonntry  is  thst 
it  does  not.  1  GreeoL  E^.  %  112,  n.  8;  Shoemaker  «.  Benedict,  11  N.  Y.  (1  Kenao,) 
176;  Bell  v.  Morrison,  1  Pet.  851;  Bush  v.  StoweU,  71  Pa.  St  208;  EUioott  v.  Nichols 
7  Gill,  85,  97,  108. 

{d, )  Interest  in  Jte»uU,  —  Admissions,  it  has  been  held,  bind  partita  of  leooid,  if 
made  by  persons  having  a  substantial  interest  in  the  result  at  the  time  such  adraissioM 
were  made.  Tyler  v.  Ulmer,  12  Mass.  163;  Robinson  v.  Hutchinson,  81  Vt  448;  Mil- 
ton V.  Hunter,  18  Bush,  (Ry.)  168;  Bigelow  v.  Foas,  59  Me.  162;  Pike  «.  Wjggin,  8 
N.  H.  866.  See  also  Stein  v,  R.  R.  Co.,  7  Lsg.  Gaiettt,  228.  That  then  must  bea 
joint  interest,  not  a  n&ere  eofnmunity  of  interest,  see  Forsyth  «.  Ganaon,  5  Wend.  168; 
Forney  r.  Ferrell,  4  W.  Va.  729;  Hayes  v.  Barkam,  67  Ind.  359;  Smith  v.  Vincent, 
15  Conn.  1;  Osgood  P,  Manhattan  Co.,  8  Cowen,  612 ;  Haubeiger  v.  Root,  €  Watts  k 
Sei^.  431,  485.  See  also  Dan  v.  Brown,  4  Cowen,  488,  492.  And  the  couit  must  fint 
be  satisfied,  by  evidence  aliunde^  that  such  joint  interest  exists.  Boswell  9.  Blsrkman, 
12  Ga.  591 ;  Rich  v.  Flanders,  89  N.  H.  804,  886 ;  Whitney  «.  Fenia,  10  Johns.  66. 
That  admissions  may  be  binding  though  made  by  a  nominal  party  to  tha  rsooid,  ns 
Tenney  v,  Evans,  14  N.  H.  848  ;  Beatty  v.  Davis,  9  Gill,  211  ;  Campbdl  fL  Day,  If 
Vt  668.    But  see  also  Eitelgeorge  «.  Building  Association,  69  Mo.  52. 

{e, )  Ptrmm  rtftntd  to.  —  Statements  by  a  third  pereon  have  the  effect  af  admiswen 
against  the  party  who  has  expressly  referred  another  to  such  thini  person  lor  fnsl 
information  with  regard  to  a  matter  in  dispute.  Turner  v.  Yates,  16  How.  14;  ChspoMa 
V.  Twitchell,  87  Me.  59,  61 ;  Chadsey  «.  Greene,  24  Conui  562 ;  BedeU  v.  Ins.  Co.,  8 
Bosw.  147,  164.  See  also  AUen  v.  KiUinger,  8  WalL  480 ;  Smith  v.  iStoa  life  Ina. 
Co.,  49  N.  Y.  211. 

(/.)  Admimont  by  Agenii.  —  The  power  of  an  agent  to  bind  his  principd  bj 
admissions  is  regulated  by  the  general  law  of  agency.  Hia  admissiona  are  binding 
when  his  other  acts  would  be  ;  to  wit,  when  engaged  on  the  business  of  hia  princapsl 
and  acting  within  the  scope  of  his  actual  or  the  ostensible  authority.  1  GreenL  Ev. 
f  118;  Story,  Agency,  §§  87-106,  184-187,  259,  260 ;  Cliquot'a  Champagne,  8  WalL 
114,  140 ;  Thomas  v.  Stemheimer,  29  Md.  268;  Weduv.  Barron,  88  Vt  420;  Tattle 
V.  Turner,  28  Tex.  769;  Central  Branch,  &c  it  R.  «.  Bntman,  22  Kans^  689 ;  Psek 
«.  Ritchey,  66  Mo.  114;  Merahants*  kc  Co.  v.  Leysor,  89  IlL  48;  Charleston,  Iw.  R.  R. 
Co.  V.  Blake,  12  Rich.  (S.  C.)  Law,  684;  Verry  «.  R.  R.,  47  Iowa,  549 ;  Black  v.  Bay 
lees,  86  N.  C.  527;  Baltimore,  Ac.  R.  R.  Co.  «.  OunpbeU,  86  Oh.  St  647;  Deacritt  t. 
Meserve,  89  N.  H.  521 ;  Indianapolis,  kc  R.  R.  Co.  «.  Tyng.  68  N.  Y.  653;  Colmafaia 
Ins.  Co.  V.  Masonheimer,  76  Pa.  St  188.  See  also  Grsen  r.  Nol  BoSalo^  56  Pik  St 
110;  GriflBn  v.  R.  R.  Co.,  26  Ga.  Ill;  Pscket  Co.  v.  dough,  20  WalL  528, 540;  Frank- 
lin  Bank  v.  Steward,  87  Me.  619;  Stiles  «.  Western  it  R.  Co.,  8  Meto.  44  It  than* 
fore  by  no  meana  followt  that  atatements  by  an  s|j^t  oonstitota  an  admistion  sia^ly 
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some  probative  force  as  evidence  against  another,  —  still  our  law 
ngects  them  (c)  in  obedience  to  its  great  principle,  which  requires 

(c)  2  Cainpb.  8S9,  and  supra,  bk.  1,  pt  1,  §  91. 

beeanae  hey  would  constitate  one  if  made  by  the  principal.    Memphis,  &c  R.  R.  Co. 
V.  Maples,  68  Ala.  601. 

(1.)  Husband  and  Wife, — Under  these  limitations  admissions  by  a  wife  are  eyi- 
deoce  against  her  husband,  and  vice  versa.  Rose  v.  Chapman,  44  Mich.  812;  Ooodrioh 
V.  Tzacy,  43  Vt.  814  ;  Butler  v.  Price,  115  Mass.  678  ;  Riley  v.  Snydam,  4  Barb.  222. 
See  also  Caswell  «.  HU1«  47  N.  U.  407 ;  Jordan  v.  Hubbard,  26  Ala.  488 ;  Crain  «. 
Wright,  46  IIL  107. 

(2.)  AUomsys,  —  So  of  judicial  admissions  by  an  attorney  of  record.  Marsh  v. 
Mitchell,  26  N.  J.  Eq.  497  ;  Perry  v.  Simpson  Manuf.  Co.,  40  Conn.  818  ;  Wilson  v. 
Spring,  64  111.  14, 18;  Holdemess  v.  Baker,  44  N.  H.  414;  Wilkins  v.  Stidger,  22  CaL 
231,  238.  See  also  Saunders  «.  McCarthy,  8  All.  42 ;  The  Harry,  9  Benedict,  524 ; 
Treadway  v.  R.  R.  Co.,  40  Iowa,  526. 

(8.)  Partners.  — So  the  admissioos  of  a  partner  during  the  continuance  of  the  part- 
nership and  within  the  scope  of  its  objects  are  admissible  against  his  copartners. 
Henry  «.  Willard,  78  K.  C.  85  ;  Fail  v.  McArthur,  81  Ala.  26 ;  Smith  v.  Collins,  115 
Mass.  388  ;  Cady  «.  Kyle,  47  Mo.  846  ;  Weed  v.  Kellogg,  6  McLean,  44  ;  Munson  v, 
Wickwire,  21  Conn.  518;  Pickett  v.  Swift,  41  Me.  65.  Whether  admissions  by  a  part- 
ner made  after  dissolution  of  the  partnership,  but  with  regard  to  acts  done  daring  the 
existence  of  such  partnership,  are  admiBsible  against  the  remaining  partners,  is  a  point 
in  diiq»ate.  The  weight  of  authority  is  that  such  statements  are  not  admissible. 
Baker  «.  Stackpoole,  9  Cowen,  420,  488  ;  Hogg  v.  Orgill,  84  Pa.  St.  344  ;  Winslow  v. 
Newlan*  45  UL  145,  149  ;  Daniel  v.  Nelson,  10  B.  Monr.  816,  818 ;  Dowzelot  v.  Raw- 
lings^  58  Mo.  75 ;  Lambeth  v.  Vawter,  6  Rob.  (La.)  127.  See  also  Van  Keuren  v, 
Parmelee,  2  K.  Y.  523.  See,  contra,  1  Greenl.  £7.  §  112;  Gay  v.  Bowen,  8  Mete.  100; 
Lefavour  v.  Tandea,  2  Blackf.  240;  Parker  v.  Merrill,  6  Greenl.  41;  Reimsdyk  v.  Kane, 
1  Gall.  630;  Loomis  v.  Loomis,  26  Yt.  198;  Rich  v.  Flanders,  89  N.  H.  304;  Curry  v. 
Kurtz,  88  Miss.  24. 

(4.)  Principal  and  Surety,  — A  principal,  as  such,  is  not  the  agent  of  his  surety  to. 
make  adminions  with  regard  to  the  surety's  collateral  undertaking.  Chelmsford  Co.  v. 
Deraarfst,  7  Gray,  1 ;  Qatch  v.  Elkins,  65  N.  Y.  489 ;  Rospublica  v.  Davis,  3  Yeatea, 
128;  HotchkiBs  v.  Lyon,  2  Blackf.  222;  Stetson  v.  City  Bank,  2  Oh.  St  167, 175;  Union 
Savings  Association  «.  Edwards,  47  Mo.  445  ;  Griffith  v.  Turner,  4  GUI,  111  ;  Pollard 
V.  Louisiville,  Ice.  R.  R.,  7  Bush,  597.  Conf.  Music  Co.  v,  Caldwell,  54  Iowa,  482 ; 
Drummond  v.  Prestman,  12  Wheat.  515. 

(g,)  Admissions  by  Conduct. — So-called  "admissions"  by  assumed  character,  con-. 
dnet«  salenoe,  and  the  like,  are  apparently  not  admissions  in  the  sense  of  an  exception  to 
the  hearsay  rule.  They  are  usually  original  circumstantial  evidence  of  the  facta  to  which 
they  relate.  West  Chester,  &c.  R.  R.  v.  McElwee,  67  Pa.  St.  311 ;  Gulerette  v.  McKin- 
ley,  27  Hun,  820;  The  Pizarro,  2  Wheat  227;  Winchell  v.  Eilwards,  57  III.  41;  State  v. 
Williama,  54  Mo.  170;  People  v.  Pitcher,  15  Mich.  597;  State  v.  Staples,  47  N.  H.  113, 
119 ;  Campbell  «.  State,  28  Ala.  44  ;  State  v.  Reed,  62  Me.  129  ;  Readmsn  v.  Conway, 
126  Mass.  874.  Analogous  to  so-called  ''admiatdons  by  conduct"  is  the  rule  which 
treata  as  admissions  by  a  party  statements  made  in  his  presence  and  not  denied  by 
him;  provided  the  circumstances  were  such  as  to  make  a  denial  necessary  or  appro- 
priate. State  V.  Reed,  62  Me.  129,  142 ;  Preston  v.  Amer.  Linen  Co.,  119  Mass.  400 ; 
Corser  v.  Paul,  41  N.  H.  24 ;  Gibney  v.  Marohay,  84  N.  Y.  301,  305 ;  Churchill  v. 
Fulliam,  8  Iowa,  45 ;  People  v.  Ah  Yute,  54  Cal.  89  ;  Johnson  v.  Holliday,  79  Ind. 
151;  Bute  9.  Crockett,  82  N.  C.  599 ;  Ettinger  v.  Com.,  98  Pa.  St.  338,  345  ;  Loggins 
9.  Stete,  8  TejL  Ct  App.  484,  444.    So  of  statements  in  a  letter,  if  snoh  letter  is  replied 
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judicial  evidence  to  be  proximate  ;  and  also  from  the  peculiar  temp- 
tations to  fraud  and  fabrication,  which  the  allowing  such  evidence 
would  so  obviously  supply.  This  is  a  branch  of  the  general  rule, 
that  a  man  shall  not  be  allowed  to  make  evidence  for  himself  (d). 

((0  8  B.  4  A.  144.    See  mpra,  ch.  5,  §  606. 

to.  Fenno  v.  Weston,  81  Vt.  845.  See  also  Webster's  case,  Bemis's  Report,  4S6.  Bat 
statements  made  by  a  cler^gyman  in  coarse  of  a  sermon  and  received  in  silence  by  the 
congregation  are 'not  receivable  as  evidence  against  snch  congregation.  Johnson  e. 
Trinity  Charch,  11  All.  123.  So  a  person,  if  asleep^  will  not  be  prejadiced  by  state- 
ments made  in  his  presence.  Lanergan  v.  People,  39  N.  Y.  89.  Or  if  sach  person  is 
intoxicated.  State  v.  Perkins,  8  Hawks,  877.  Or  deaf.  Tufts  v.  Charlestown,  4 
Gray,  587.  Neither  does  the  rule  apply  to  statements  made  in  a  letter  which  is  not 
answered.  St.  Loais  R.  R.  v.  Thomas,  85  111.  464  ;  Megoiie  v.  Corwine,  3  MacArthor 
(D.  C.)  81;  Waring  v,  U.  S.  Tel.  Co.,  44  How.  (N.  Y.)  Prac  69. 

(A.)  Admisfiont  in  View  of  Campromiae,  —  The  general  role  seems  to  be  that  all  ad- 
missions not  expressly  conditioned  as  "  witboat  prejadice,"  to  "buy  peace,**  or  onder 
faith  of  compromise,  are  to  be  admitted  in  evidencei  1  Greenl.  £v.  §  192 ;  Harring- 
ton V.  Lincoln,  4  Gray,  568;  Clapp  v.  Foster,  84  Vt  580;  Motyneanx  «.  Collier,  18  Ga. 
406 ;  State  v.  Brace,  83  La.  An.  186  ;  ANhlock  v.  Linder,  50  HI.  169.  Bat  see  anUm^ 
Board  Commissioners  v.  Verbarg,  68  Ind.  107 ;  Daniels  v.  Woonsocket,  11  R  I.  4. 
Where,  ^oweverf  the  implied  admission  of  liability  is  made  distinctly  as  a  sacrifice  for 
peace,  the  statement  is  not  of  sufficient  probative  force  to  be  received  as  evidence,  — 
considerations  of  public  policy  also  affecting  the  question.  Home  Ins.  Co.  v.  Baltimore, 
&c.  Co.,  93  U.  S.  527,  548  ;  Perkins  v.  Concord  R.  R.,  44  K.  H.  223  ;  Dnper  v.  Hat- 
field, 124  Mass.  58  ;  Wrege  v.  Westcott,  30  N.  J.  L.  212 ;  Arthur  v.  James,  28  Pa.  St. 
236  ;  Barker  v.  Bushnell,  75  IIL  220  ;  Richards  v.  Noyes,  44  Wise.  609 ;  Reynolds  «. 
Manning,  15  Md.  610,  526;  Webber  «.  Dunn,  71  Me.  331,  340.  An  independent  col- 
lateral fact  may  always  be  proved  by  admissions  made  in  the  endeavor  to  compromiae  a 
suit.  Gerrish  v,  Sweetser,  4  Pick.  874,  877  ;  Fuller  v.  Hampton,  5  Conn.  416,  426  ; 
Marvin  v.  Richmond,  3  Denio,  58 ;  Plummer  o.  Currier,  52  N.  H.  287  ;  Cole  v.  Colci, 
88  Me.  542  :  Doon  v.  Ravey,  49  Vt  293 ;  Ashlock  v,  Linder,  50  111.  169 ;  Gamer  •. 
Myrick,  30  Miss.  448;  Arthur  v,  James,  28  Pa.  St.  236. 

(i.)  Effect  of  Admissions.  — As  to  how  far  admissions  not  estoppels  are  treated  as 
conclusive,  see  Harden  v.  Gordon,  2  Mason,  541,  561 ;  Putnam  v.  Lewis,  8  Johns. 
889 ;  Steele  v.  Wood,  78  N.  C.  865 ;  Pillow  v.  Thomas,  57  Tenn.  120 ;  Martin  v. 
Algona,  40  Iowa,  390 ;  Lash  v.  Rendell,  72  Ind.  475 ;  Perry  v.  Simpson,  &c.  Co.,  40 
Conn.  313.  As  to  parol  admissions  of  the  contents  of  written  docimnents,  oonf.  §  215, 
n.  1,  C.  III.  (a),  supra.  See  also  Loomis  t^.  Wadhams,  8  Gray,  557 ;  Crichton  s. 
Smith,  34  Md.  42 ;  Taylor  v.  Peck,  21  Gratt  11  ;  K.  Y.  Ice  Co.  v.  Parker,  8  Bosw. 
688;  Taylor  v.  Henderson,  88  Pa.  St.  60.  But  see  Welland  Co.  v,  Hathaway,  8  Wend. 
480 ;  Jameson  v.  Conway,  10  IIL  227 ;  Thieadgill  v.  White,  10  Ired.  (N.  C.)  L.  691. 
As  to  the  now  practically  obsolete  learning  of  the  admissions  contained  in  answers  in 
equity,  see  Story's  Eq.  PL  §  265  (a)  and  n.  1;  Brandon  v.  Cabineas,  10  Ala.  155. 

If  an  admission  in  the  legal  were  always  an  admission  in  the  popular  sense,  i.  e.  if 
when  made  it  were  always  against  the  real  or  apparent  interest  of  the  maker,  ad- 
missions would  clearly  have  an  evidentiary  force  per  as,  as  being  presamably  true. 
While  the  circumstance  undoubtedly  would  add  to  the  weight  of  sach  statement,  it 
does  not,  apparently,  constitute  the  sole  ground  of  admissibility.  An  admission  does 
not  so  much  constitute  proof  of  the  fact  admitted,  as  a  waiver  of  proof.  It  is  not  so 
much  a  probatio  as  a  levamen  probatinnist  given  that  effect  by  act  of  the  party,  by  act 
of  his  agent,  or  from  policy  of  law.    1  QreenL  £t.  §  27;  2  Whar.  £▼.  §  1075. 
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Bat,  on  tiie  other  hand,  the  nniversal  experience  of  mankind  testifies 
that— as  men  consult  their  own  interest,  and  seek  their  own  advan- 
tage— whatever  thety  say  or  admit  against  their  interest  or  advan- 
tage may,  with  tolerable  safety,  be  taken  to  be  true  as  against  them, 
at  least  until  the  contrary  appears. 

§  520.  The  subject  of  selt'Serving  evidence  may  therefore  be 
despatched  in  few  words,  and  indeed  has  been  substantially  consid- 
ered under  the  title, "  Res  inter  alios  acta  alteri  nocere  non  debet "  (e). 
There  are,  however,  some  exceptions  to  the  rule  excluding  it  The 
first  is,  that,  where  part  of  a  document  or  statement  is  used  as  self- 
harming  evidence  against  a  party,  he  has  a  right  to  have  the  whole 
of  it  laid  before  the  jury,  who  may  then  consider  and  attach  what 
weight  they  see  fit  to  any  self-serving  statements  it  contains  (/). 
This  exception  is  founded  on  the  plain  principle  of  justice,  that,  by 
using  a  man's  statement  against  him,  you  adopt  that  statement  as 
evidence  at  least  The  civilians  seem  to  have  gone  farther.  "  Ob- 
serve," says  Pothier(5'),  "that  when  I  have  no  other  proof  than 
your  confession,  I  cannot  divide  it  Suppose,  for  instanpe,  that  I 
claim  from  you  two  hundred  livres,  which  I  allege  that  yt)u  have 
borrowed,  and  of  which  I  demand  the  payment;  you  admit  the 
loan,  but  add,  that  you  have  repaid  it ;  I  cannot  found  a  proof  of 
the  loan  upon  your  confession,  which  is,  at  the  same  time,  a  proof  of 
pajonent ;  for  I  can  only  use  it  against  you  such  as  it  is,  and  taking 
it  all  together.  Si  quis  confessionem  adversam  allegata  vel  deposi- 
tionem  testis,  dictam  cum  sua  quantitate  approbare  tenetur.*'  This 
was  probably  just  enough  under  their  judicial  system  ;  but  with  us, 
while  the  whole  statement  must  be  received,  the  credit  due  to  each 
part  must  be  determined  by  the  jury,  who  may  believe  the  self- 
serving  and  disbelieve  the  self-harming  portion  of  it,  or  vice  versa  (A). 
Again,  a  person  on  his  trial  may,  ai;  least  if  not  defended  by  counsel, 
state  matters  in  his  defence  which  are  riot  already  in  evidence,  and 
which  he  is  not  in  a  condition  to  prove,  and  the  jury  may  act 
on  that  statement  if  they  deem  it  worthy  of  credit  (i).  Care  must 
likewise  be  taken  not  to  confound  Self-serving  evidence  with  res 
gestcB.    The  language  of  a  party,  accompanying  an  act  which  is  evi- 

(e)  Supra^  ch.  5.  By.  &  M.  257 ;  Darby  v.  Onseley,  2  Jur., 

(/)  TayL  Er.  §  655;  Peake,  Er.  16,  N.  S.  497. 
6th  ed.;  2  Ev.  Poth.  156-158  ;  Handle         (g)  1  Ev.  Poth.  §  799. 
V.  Blackburn,  6  Taunt.  245  ;  Thomson  v,         \h)  See  Baildon  «.  Walton,  1  Exch.  617. 
Austen,  2  D.  &  Ryl.  358;  Smith  v.  Blandy,  (t)  See  bk  4,  pt  1. 
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dence  in  itself,  may  fonn  part  of  the  res  gedas^  and  be  receivable 
as  sudu^ 

§  521.  We  return  therefore  to  the  more  important  and  difficult 
subject  of  Belt-harming  evidence.  This  may  be  supplied  bj  vmU, 
writing,  9igns,  or  silence.  "  Non  refert  an  quis  intentionem  suam 
declaret  verbis,  an  rebus  ipsis,  vel  factis  "  {j).  Words  addressed  to 
others,  and  writing,  are  no  doubt  the  most  usual  forms ;  but  iFords 
uttered  in  soliloquy  seem  equally  receivable  (k) ;  while  of  signs  it 
has  justly  been  said,  "Acta  exteriora  indicant  iuteriora  8ecreta^(I). 
Thus,  a  deaf  and  dumb  person  may  be  called  on  to  plead,  or  to  ad- 
vocate  his  cause,  through  the  medium  of  an  interpreter  who  can 
explain  his  signs  to  the  court  and  jury  (m).  So  of  silence,  "  Qui 
tacet,  consentire  videtur  "  (n),  —  a  maxim  which  must  be  taken  with 
considerable  limitation.  A  far  more  correct  exposition  of  the  prin- 
ciple contained  in  it  is  the*  following :  "  Qui  tacet,  non  utique  fate- 
tur :  sed  tamen  verum  est,  eum  non  negare  "  (o) :  and  one  of  our  old 
authorities  tells  us  with  truth,  "  Le  nient  dedire  n'est  cy  fort  come 
le  confession  est "  {p),  which  seems  fully  recognized  in  modem 
times  (q).  The  maxim  is  also  found  guarded  in  this  way,  "  Qui  taoet 
consentire  videtur,  ubi  tractatur  de  ejus  commodo  "  (r).  The  prin- 
cipal application  of  this  maxim  is  in  criminal  cases,  where  a  peisou 
charged  with  having  committed  an  offence  makes  no  reply ;  the  force 
and  effect  of  which  will  be  more  fully  considered  in  another  place  (s), 

§  522.  As  to  the  different  kinds  of  self-harming  statements.  In 
the  first  place  they  are  either  "judicial"  or  "extra-judicial,"  —  in 
judicio  or  extra  judicium  {t),  —  according  as  they  are  made  in  the 
course  of  a  judicial  proceeding,  or  under  any  other  circumstances. 

§  523.  2.  Self-harming  statements  in  civU  cases  are  usually  called 
"  admissions,"  and  those  in  criminal  cases  "  confessions."  The  civil- 
ians and  canonists  express  all  kin^ls  under  the  term  "  confesaio." 

ij)  10  Co.  144  a.     Sfe  Ford  t^.  Elliott,  also  Sext  Decretal  lib.  6,  tit  12,  D«  leg. 

4  Exch.  78.  *  juriB,  Reg.  44. 

{k)  R.  V.  Simon8,  6  C.  &  P.  540.  (p)  Long.  Quint  125,  128. 

(/)  8  Co.    146  b  ;  Wing.   Max.   108  ;  (q)  Haydep  v.  Oymer.  1  A.  A  E.  162. 

Broom's  Max.  292,  4tb  ed.  See  Morgan  «.  Evana*  8  01.  A  F.  205; 

(m)  R.  V.  Jones,  1  Leach,  G.  L.  102;  Gaskill  «.  Skene,  14  Q.  a  664,  and  fioyk 

R.  V.  Steel,  Id.  451.  v.  Wiseman,  10  Exch.  651. 

(n)  12  Hen.  VIIL  8;  Hob.  102;  Jenk.  (r)  20  Hen.  VL  13  b. 

Cent.  1,  Caa.  64  ;  Cent  2,  Cas.  30 ;  Cent  («)  See  tn/m*  »ct  3,  snb-sset  3. 

5,  Caa.  87;  Sext  DecretaL  lib.  5,  tit  12,        {t)  1  GreenL  Et.  f  216^  7tb  ed.;  1  Er. 

De  reg.  juris.  Reg.  43.  Poth.  {§  797,  801. 

(o)  Dig.  lib.  50,  tit  17,  1.  142.    See 

1  Con£  §  495,  n.  1,  nipra. 
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§  524  3.  Self-harming  statements  are  divisible  into  "  plenary  "* 
and  "not  plenary.*'  A  "plenary"  confession  is  when  a  self-dis- 
serving statement  is  snch  as,  if  believed,  to  be  conclusive  against 
the  person  making  it,  at  least  on  the  physical  facts  of  the  matter  to 
which  it  relates ;  as  where  a  party  accused  of  murder  says,  '*  I  mur- 
dered," or  "  I  killed,"  the  deceased.  In  such  cases  the  proof  is  in 
the  nature  of  direct  evidence,  and  the  maxim  is, ''  Habemus  optimum 
testem,  confitentem  reum  "  (?«).  A  confession  ''  not  plenary "  is 
where  the  truth  of  the  self-disserving  statement  is  not  absolutely 
inconsistent  with  the  existence  of  a  state  of  facts  different  from 
that  which  it  indicates  ;  but  only  gives  rise  to  a  presumptive  infe- 
rence of  their  truth,  and  is  therefore  in  the  nature  of  circumstarUial 
evidence  (v).  Kg.:  A.  is  found  murdered,  or  the  goods  of  B.  are 
proved  to  have  been  stolen,  and  the  accused  or  suspected  person 
says,  "  I  am  very  sony  that  I  ever  had  anything  to  do  with  A.,"  or 
**  that  I  ever  meddled  with  the  goods  of  B."  These  expressions  are 
obviously  ambiguous ;  for,  although  consistent  with  an  intention  to 
avow  guilt,  they  are  equally  so  with  an  expression  of  regret  that 
circumstances  should  have  occurred  to  cast  unjust  suspicion  on  the 
speaker.  So  where  a  person  accused  of  an  offence  admits  that  he 
intended  or  even  threatened  to  commit  it,  or  that  he  fled  to  avoid 
being  tried  for  it  (x) ;  or  where  a  party  to  an  action  has  requested 
other  persons  to  make  false  statements  at  the  trial  (y). 

§  525.  Although,  as  already  stated,  self-harming  evidence  is  in 
general  admissible  against  the  party  supplying  it,  it  has  been  made 
a  great  question,  whether  this  extends  to  the  proof  of  the  contents 
of  written  instruments  or  documents,  —  i  e.  whether  the  principle, 
that  such  are  the  best  or  primary  evidence  of  their  own  contents, 
does  not  override  the  principle  under  consideration.  Elementary  as 
this  point  may  seem,  it  has  only  been  settled  of  late  years,  if  indeed 
it  can  be  deemed  fully  settled  even  now ;  and  there  is  probably  not 
one  question  to  be  found  in  the  whole  law  of  England  which  has 
caused  greater  difference  of  opinion.  After  a  long  series  of  irrecon- 
cilable dicta  and  rulings  at  Nisi  Prius  (z),  the  subject  came  before 
the  Court  of  Exchequer  in  Michaelmas  Term,  1840,  in  the  case  of 

(»)  Pli.  *  Am.  Ky.  419;  2  Hagg.  Cone.  Dover  Railway  Company,  L.  R,  5  Q.  B. 
Bep.  816.  814. 

(v)  S  Benth.  Jnd.  Er.  108.  (a)  These  wiU  be  found  collected  in  an 

(z)  See  tupra,  eh.  2,  sect.  3,  sub-sect  8.    article  by  the  author  in  the  Monthly  Law 
(y)  Moriarty  «.  London,  Chatham,  and    Mag.,  vol.  5,  p.  175. 
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Slatterie  v.  Pooley  (a).  There  the  question  was  whether  a  debt,  for 
which  an  action  had  been  brought  by  one  J.  T.  against  the  plaintiff, 
was  included  in  the  schedule  to  a  certain  composition  deed.  The 
schedule  being  inadmissible  as  evidence  for  want  of  a  proper  stamp,  a 
verbal  admission  by  the  defendant,  that  the  debt  in  question  was  the 
same  with  that  entered  in  the  schedule,  was  rejected  by  Gumey,  B., 
at  Nisi  Prius ;  on  the  ground  that  the  contents  of  a  written  instru- 
ment, which  is  itself  inadmissible  for  want  of  a  proper  stamp,  cannot 
be  proved  by  parol  evidence  of  any  kind.  The  plaintiff  having  been 
nonsuited,  a  rule  was  obtained  for  a  new  trial,  against  which  cause 
was  shown,  and  several  of  the  previous  cases  cited.  The  court,  how- 
ever,—  consisting  of  Parke,  Alderson,  Gumey,  and  Rolfe,  BB., — 
having  taken  time  to  consider,  unanimously  made  the  rule  absolute, 
without  hearing  counsel  in  support  of  it  Parke,  B.,  in  delivering  his 
judgment,  says  (p.  668) :  "We  who  heard  the  argument  (my  brother 
Alderson,  who  is  absent,  as  well  as  ourselves)  entertain  no  doubt 
that  the  defendant's  own  declarations  were  admissible  in  evidence 
to  prove  the  identity  of  the  debt  sued  for  with  that  mentioned  in 
the  schedule,  although  such  admissions  involved  the  contents  of  a 
written  instnimenl  not  produced ;  and  I  believe  my  Lord  Abinger, 
who  was  not  present  at  the  argument,  entirely  concurs.  If  such 
evidence  were  inadmissible,  the  difficulties  thrown  in  the  way  of 
almost  every  trial  would  be  nearly  insuperable.  The  reason  why 
such  parol  statements  are  admissible,  without  notice  to  produce  or 
accounting  for  the  absence  of  the  written  instrument,  is,  that  they 
are  not  open  to  the  same  objection  which  belongs  to  parol  evidence 
from  other  sources,  where  the  written  evidence  might  have  been  pro- 
duced ;  for  such  evidence  is  excluded,  from  the  presumption  of  its 
untruth  arising  from  the  very  nature  of  the  case,  where  better  evi- 
dence is  withheld  ;  whereas  what  a  party  himself  admits  to  be  true, 
may  reasonably  be  presumed  to  be  so.  The  weight  and  value  of 
such  testimony  is  quite  another  question.  That  will  vaiy  according 
to  the  circumstances,  and  it  may  be  in  some  cases  quite  unsatisfac- 
tory to  a  jury.  But  it  is  enough  for  the  present  purpose  to  say,  that 
the  evidence  is  admissible.*' 

§  526.  The  authority  of  Slatterie  v.  Pooley,  at  least  so  far  as 
relates  to  extra-judicial  statements,  has  been  recognized  and  acted 
on  in  a  great  many  cases  (6) ;  but  has  been  severely  attacked  in 

(a)  6  M.  &  W.  664.  674  ;  Boulter  v.  Pcplow,  9  C  B.   4M ; 

(6)  Howard  v.  Smith,  8  Scott,  N.  R.     Pritchard  v.  Bagaliawe,  11  id.  459;  King 
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Ireland  (c),  and  has  been  questioned  in  this  country  (d)}    In  Law- 
less V.  Queale  (e),  Lord  Chief  Justice  Pennefather,  speaking  of  that 
case,  says :  "  The  doctrine  there  laid  down  is  a  most  dangerous  propo- 
sition ;  by  it  a  man  might  be  deprived  of  an  estate  of  10,000/.  per 
annum,  derived  from  his  ancestors  by  regular  family  deeds  and  con- 
veyances, by  producing  a  witness,  or  by  one  or  two  conspirators,  who 
might  be  got  to  swear  they  heard  the  defendant  say  he  had  conveyed 
away  his  interest  therein  by  deed,  or  had  mortgaged  or  otherwise 
encumbered  it ;  and  thus  by  the  facility  so  given,  the  most  open 
door  would  be  given  to  fraud,  and  a  man  might  be  stripped  of  his 
estate  through  this  invitation  to  fraud  and  dishonesty."    Now  we 
must  protest  in  toto  against  trying  the  admissibility  of  evidence  by 
such  a  test  as  this.     The  most  respectable  and  innocent  man  in  the 
community  may  be  hanged  for  murder  on  the  unsupported  testi- 
mony of  a  pretended  accomplice;  or  sent  to  penal  servitude  for 
rape,  on  the  unsupported  oath  of  an  avowed  prostitute ;  but  is  this 
a  reason  for  altering  the  law  with  reference  to  the  admissibility  of 
the  evidence  of  accomplices  or  prostitutes,  or  do  innocent  men  feel 
themselves  in  danger  from  it  ?    The  weight  of  the  species  of  proof 
under  consideration  varies  ad  infinitum.    Look  at  the  different  forms 
in  which  it  may  present  itself:  plenary  confession  in  judicio;  non- 
plenary  confession  in  judicio;  plenary  quasi  judicial  confession  before 
a  justice  of  the  peace ;  non-plenary  quasi  judicial  confession  before  a 
justice  of  the  peace ;  plenary  extra-judicial  confession  to  several  re- 
spectable witnesses  ;  the  like  to  one  such  witness ;  non-plenary  ex- 
tra-judicial confession  to  several  respectable  witnesses ;  the  like  to 
one  such ;  plenary  extra-judicial  confession  to  several  suspected  wit- 
nesses ;  the  like  to  one  such ;  non-plenary  extra-judicial  confession 
to  several  suspected  witnesses ;  the  like  to  one  such :  and  under  the 
term  "  non-plenary  "  is  included  every  possible  degree  of  casual  ob- 
servation, or  even  sign,  from  which  the  existence  of  the  principal  fact 
may  be  collected.    The  shade  between  the  probative  force  of  any 

«.  Cole,  2  Ezch.  628 ;  Boilean  v.  Ratlin,  {c)  Lawless  v.  Queale,  8  Ir.  Law  Rep. 

2  Ezcb.   665  ;   Ridley  v.  Tlie  Plymouth  882. 

GrindiDg  Company.  2  Exch.  711;  Toll  v.  (rf)  Tayl.  Ev.  §§  882  ei  »eq. ;  Sanders 
Lee,  4  id.  230;  Murray  v,  Gregory,  6  Exch.  v.  Ramell,  1  F.  &  F.  356. 
468;  R.  V.  The  Inhabitants  of  Basingstoke,  (e)  Lawless  v.  Qoeale,  8  Tr.  Law  Rep. 
14  Q.  B.  611 ;  R.  v.  Welch,  2  Car.  k  K.  882.  See  the  observations  of  Crampton, 
296;  1  Den.  C.  C.  199;  Ansell  v.  Baker,  3  J.,  in  that  case;  and  also  Thunder  v.  War- 
Car.  4  K.  145;  ftc.  ren,  Id.  18L 

1  See  also  §  215,  n.  1,  C.  III.  (a),  supra. 
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two  of  these  degrees  is  so  slight  aa  to  be  almost  imperceptible,  and 
yet  of  all  forms  of  evidence  the  highest  of  these  is  perhaps  the  most 
satisfactory,  and  the  lowest  the  most  dangerous.  The  value  of  self- 
harming  evidence,  like  that  of  every  other  sort  of  evidence,  is  for 
the  jury ;  its  admissibility  is  a  question  of  law,  —  the  test  of  which 
is,  to  see  if  the  evidence  tendered  is  in  its  nature  original  and  proxi- 
mate (/) ;  and  it  will  scarcely  be  contended  that  self-harming  state* 
ments  of  all  kinds  do  not  fulfil  both  those  conditions.  It  may  indeed 
be  objected,  that  they  usually  come  in  a  parol  or  verbal  shape,  and 
that  parol  evidence  is  inferior  to  written ;  but  that  is  a  maxim  which  - 
has  been  much  misunderstood  {g).  The  contents  of  a  document  could 
most  unquestionably  be  proved  by  a  chain  of  circumstantial  evi- 
dence, composed  oi  acts  every  link  in  which  might  be  estaUished 
by  parol  or  verbal  testimony. 

§  527.  But  although  a  party  might  admit  the  contents  of  a  docu- 
ment, he  could  not,  before  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  by  admitting  the  execution  of  a  deed  (except 
when  such  admission  was  made  for  the  purpose  of  a  cause  in  court) 
dispense  with  proof  of  it  by  the  attesting  witness.  The  rule, "  Omnia 
prsesumuntur  rite  esse  acta,"  was  here  reversed ;  the  courts  heading 
that,  although  a  party  admitted  the  execution  of  a  deed,  the  attesting 
witnesses  might  be  acquainted  with  circumstances  relative  to  it«  exe- 
cution which  were  unknown  to  the  party  making  the  admission,  and 
which  might  have  the  efTect  of  invalidating  the  deed  altogether  (A). 
The  decisions  establishing  this  dogma  were  previous  to  Slatteiie  v, 
Pooley,  and  seem  to  have  been  a  remnant  of  the  old  practice  of 
trying  deeds  by  the  witnesses  to  them  {%),  And  the  rule  was  not 
affected  by  the  alteration  made  in  the  law  by  14  &  15  Yict  a  99, 
which  rendered  the  parties  to  a  suit  competent  witnesses  Qc).  But 
now,  by  the  17  &  18  Vict  a  125,  s.  26,  any  instrument,  to  the 
validity  of  which  attestation  is  not  requisite,  "  may  be  proved  by 
admission  or  otherwise,  as  if  there  had  been  no  attesting  witness 
thereto." 

§  528.  So  far  as  its  admissibility  in  evidence  is  concerned,  it  is 
in  general  immaterial  to  whom  a  self-harming  statement  is  made  (Q. 

(/)  See  bk.  1,  pt.  1,  §§  S8,  89,  90.  (t)  See  bk.  2,  pt.  S,  §}  280-221. 

ig)  See  bk.  2,  pt.  8,  §  228.  (k)  Wkyman  v.  Garth,  8  £xch.  SOS. 

(A)  Call  V.  DuQDing,  4  East,  58  ;  Ab-         (/)  The  old  French  lawyera  dnw  sone 

botv.  Plumbe,!  Doug.  216;  Johnaon  v.  Ma-  nice  diatinctioiis  aa  to  the  effect  of  stale- 

aon,  1  Esp.  89;  Cunliffe  v.  Sefton,  2  East,  menta  made  to  the  opposite  party  or  to 

188;  Barnes  v,  Trompowsky,  7  T.  R.  266.  atranger^    See  1  Et.  Poth.  §  801. 
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But  if  coming  under  the  head  of  what  the  law  recognizes  as  con- 
fidential communication,  it  will  not  be  received  in  evidence  (m) ; 
neither  will  it,  if  embodied  in  a  communication  made  "without 
prejudice,**  the  object  of  such  being  to  buy  peace,  and  settle  disputes 
by  compromise  instead  of  by  legal  proceedings  (n).  It  has  indeed 
been  held  that,  in  order  to  render  an  account  stated  binding  ou  a 
party,  the  admission  of  liability  must  be  made  to  the  opposite  party 
or  his  agent  (o) ;  but  this  only  refers  to  the  effect  of  the  admission, 
not  to  its  admissibility.  A  distinction  was  formerly  sought  to  be 
drawn  where  a  confession  was  made  by  a  prisoner  in  consequence 
of  an  inducement  to  confess  held  out  by  a  party  who  had  no  author* 
ity  over  him  or  the  charge  against  him.  Although  such  an  induce- 
ment does  not  exclude  confessions  made  to  others  (p),  it  was  doubted 
whether  it  would  not  exclude  confessions  made  to  the  person  holding 
out  the  inducement ;  but  this  distinction  has  been  overruled  (q), 

§  529.  Self-harming  statements,  &c.,  made  by  a  party  when  his 
mind  is  not  in  its  natural  state,  ought,  in  general,  to  be  received  as 
evidence,  and  his  state  of  mind  should  be  taken  into  consideration 
by  the  jury  as  an  infirmative  circumstance  (r).  Thus  a  confession 
made  by  a  prisoner  when  drunk  has  been  received  (s) ;  and  although 
contracts  entered  into  by  a  party  in  a  state  of  total  intoxication  are 
void,  it  is  otherwise  where  the  intoxication  is  only  partial,  and  not 
sufficient  to  prevent  his  being  aware  of  what  he  is  doing  (t).  So, 
what  a  person  has  been  heard  to  say  while  talking  in  his  sleep 
seems  not  to  be  legal  evidence  against  him  (u),  however  valuable 
it  may  be  as  indicative  evidence  (y) ;  for  here  the  suspension  of  the 
faculty  of  judgment  may  fairly  be  presumed  complete  (w).    The  acts 

(m)  See  infra,  ch.  8.  9  Jnr.  140  and  Dote,  p.  142.      Sea  aho 

(it)  Cory  V.  Bretton,  4  C.  &  P.  462;  Maflcard.  de  Prob.  Concl.  680. 

Healey  v.  Tliatcher,  8  id.  388;  Paddock  v.  <«)  This  point  arose  in  the  case  of  R.  v. 

Forrester,  Zil.  k  Gr.  903.  Elizabeth  Sippets,  Kent  Samm.  Ass.  1839, 

(o)  Breckon  v.  Smith,  1  A.  &  E.  488,  where  Tindal,  C.  J.  was  inclined  to  think 

per  littledale,  J.  ;  Hughes  v.  Thorpe,  6  the  evidence  not  receivable.    JSx  relatume, 

M.  k  W,   667,  per  Parke,  B.  ;  Bates  v.  See  also  per  Alderson,  B.,  in  Gore  v.  Gib- 

Townley,  2  ExcL  156,  per  Parke,  B.  son,  13  M.  &  W.  623,  627;  9  Jur.  140, 

(p)  B.  V,  Dunn,  4  C.  &  P.  543;  R.  v.  142. 

Bpeneer,  7  id.  776.  (r)  Bk.  1,  pt.  1,  §  98. 

{q)  K.  V.  Taylor,  8  0.  &  P.  733.  (ip)  Such  a  phenomenon  may  often  be 

<r)  "Circa  ejusmodi    instrumenta  fir-  of  the  utmost  importance  as  indicative  evi- 

manda    vel    destruenda,    multum    habet  dence.  . 

opens  oratio,  si  qua  sint  voces  per  vinum,  «  There  are  a  kind  of  men  so  loose  of  soul, 

•omnium,    demcntiam    emissse."      Quint.  That  in  their  sleeps  wUl  mutter  their 

Inst  Orat  lib.  5,  c.  7.  affaire." 

(»)  R.  r.  Spilsbury,  7  C.  &  P.  187.  Othello,  Act  3,  Sc.  3. 

it)  Gore  «.  Gibson,  13  M.  &  W.  623 ;    The  following  excellent  instance  is  taken 
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of  persons  of  unsound  mind  also  are  not  in  general  binding ;  but  this 
is  subject  to  some  exceptions,  which  will  be  found  collected  in  the 
case  of  Molton  v.  Camroux  (x). 

§  530.  A  party  is  not  in  general  .prejudiced  by  self-banning  state- 
ments made  under  a  mistake  of  fact  "  Ignorautia  facti  excosat**  (y). 
"*  Non  videntur,  qui  errant^  consentire "  (z),  and  ''  Non  fatetur  qui 
errat  **  (a),  said  the  civilians.  So,  money  paid  under  a  forgetfukess 
of  facts,  which  were  once  within  the  knowledge  of  the  party  paying, 
may  be  recovered  back  (6).  But  it  is  very  different  when  the  ood- 
fession  is  made  under  a  mistake  of  law.  Here  the  civilians  sav, 
"*  Non  fatetur  qui  errat,  nisi  jus  ignoravit "  (c).  Neither  is  a  party 
to  be  prejudiced  by  a  can/essio  juris  (d),  although  tliis  must  be  under- 
stood with  reference  to  a  confession  of  law  not  involved  with  facts; 
for  the  confession  of  a  matter  compounded  of  law  and  fact  is  reoeiv- 
able.  Every  prisoner  or  defendant  who  pleads  guilty  in  a  criminal 
case,  admits  by  his  plea  both  the  acts  with  which  he  is  charged,  and 
the  applicability  of  the  law  to  them.  So,  on  an  indictment  for  big- 
amy, the  first  marriage,  even  though  solemnized  in  a  foreign  country, 
may  be  proved  by  the  admission  of  the  accused  (e). 

§  531.  Self-harming  statements  may  in  general  be  made,  either 
by  a  party  himself,  or  by  those  under  whom  he  claims,  or  by  his 
attorney  or  agent  lawfully  authorized ; — an  application  of  the  max- 

from  Mr.  Arbathnot's  Reports  of  Criminal  nert  morning  reported  to  the  anthoiities» 

Cases  in  the  Court  of  Foi^daiee  Udalut^  Venkatasami  was  taken  into  cnstodjaod 

of  Madras,  p.  61.   Fire  prisoners — named  taxed  with  the  murder,  which  he  at  ooce 

respectively  Dasan  Nayakan,  Kachan,yen-  confessed,  criminating  the  prisoners,  whoM 

katachalam,  Tandararayan,  and  Chokan  —  names  had  been  mentioned  by  him  in  hs 

were  tried  in  September,  1884,  for  the  wU-  sleep,  and  who,  on  being  appreheDded, 

ful  murder  of  one  Perumal  Naik.    The  likewise  confiBssed  their  guUt    Yenkiti- 

deceased  baring  been  found  murdered  and  aami  and  Nachan  died  before  trial,  hot  the 

much  mutilated,  the  head  lying  on  an  ant-  other  four  were  convicted,  chiefly  cm  their 

hill  away  from  the  rrat  of  the  body,  sus-  own  confession,  and  left  for  execotioB. 
picton    fell    on    one    Yenkatasami,*  with         {x)  2  Excb.  4S7;  affirmed  on  error,  4 

whom  he  was  on  bad  terms.     Venkata-  id.  17. 
sami's  answers  when  questioned  on  the         (y)  Lofft,  M.  658. 
subject  not  being  satisfactory,  he  was  kept         (z)  Dig.  liK  50,  tit.  17, 1.  116. 
under  surveillance  in  the  house  of  a  neigh-         (a)  1  Ev.  Poth.  §  800. 
bor,  and  in  the  coarse  of  the  following         (b)  Kelly  v.  Solari.  9  M.  &  W.  54,  lad 

night  was  heard  to  talk  in  his  sleep,  al-  the  cases  there  referred  to. 
lowing  the  following  expressions  to  escape         (c)  Dig.  lib.  42,  tit  2, 1.  2;  1  Ev.  PMH. 

him:     **  Dasan,  catch  hold  of  the  hands.  {  800.    Seefujmi,  ch,  2,  sect  2,  sabsaet  1. 
Nachan,  cut  off  the  head.     Tandavarayan,  ((f)  1  Greenl.  Ev.  $  96,  7th  ed 

Chokan,  and  Venkatacbalam,  catch  hold         (f )  1  East,  P.  C.  471  ;  R  »•  Newtw, 

of  his  1^.     Come,  we  may  go  home  after  2  Moo.  &  R.  608;  R.  v.  Simmonsto,  1  Cmt- 

we  have  deposited  the  head  on  the  top  of  &  K.  164.     But  see  R.  v.  Flahertj,  i  i^ 

an  ant-hilL"    These  words  having  been  782. 
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ims,  "  Qui  per  alium  facit,  per  seipsuin  facere  videtur "  (/) ;  "  Qui 
facit  per  alium  facit  per  se "  (g).  This  of  course  means,  that  the 
party  against  whom  the  admission  or  confession  is  offered  in  evi- 
dence is  of  capacity  to  make  such  admission  or  confession.  On  this 
subject  the  civilians  laid  down,  **  Qui  non  potest  donare  non  potest 
coufiteri"  (h).  So  there  are  some  acts  which  cannot  be  done  by 
attorney,  and  some  persons  who  cannot  appoint  one,  —  as,  for  in- 
stance, infants.  And  the  person  appointed  to  act  for  another 
cannot  delegate  this  authority  to  a  third,  it  being  a  maxim  of  law, 
"  Delegata  potestas  non  potest  delegari "  (i),  "  Delegatus  non  potest 
delegare  "  (k). 


SECTION  n. 


ESTOPPELS. 


SSCT. 

Eitoppels 632 

Nature  of 683 

Definition  of  "estoppel"    ....  683 

Use  of 684 

Principal  rales  relative  to  ...     •  685 

1.  Host  be  mutual  or  reciprocal  .  635 

2.  In  ceneral  only  affect  parties 

and  privies 686 

8.  Conflicting  estoppels  neutralize 

each  other 687 


BacT. 

Different  kinds  of 58S 

1.  Estoppels  by  matter  of  record  .  689 

Fletidinf 640 

Admissions  in  pleadings   .     .  641 

2.  Estoppels  by  deed      ....  542 

Recitals 542 

8.  Estoppels  by  matter  in  pais     .  648 

How  made  available 644 

Whether  "Allegans  suam  turpitu- 
dinem  non  est  audiendus '  is  a 

maxim  of  the  common  law  .    .  646 


§  532.  An  important  distinction  runs  through  the  whole  subject 
of  self-harming  evidence ;  namely,  that,  while  in  general  its  value  is 
to  be  weighed  hj  a  jury,  the  law  has  invested  some  forms  of  it  with 
an  absolute  and  conclusive  effect^    Such  are  technically  termed 


(/)  Co.  Litt  258  a ;  4  Inst.  109  ;  10 
Co.  38  b;  2  Jnr.,  K.  S.  18.  See  also  Sext. 
Decret.  UK  6,  tit  12,  De  reg.  jur.,  Reg. 
72. 

{g)  Lofft,  M.  168;  9  a.  &  F.  860. 


(h)  1  Ev.  Poth.  §  804. 

(t)  7  C.  B.,  N.  S.  496.  498;  2  Inst.  697. 

{k)  Broom's  Max.  807,  809,   4th  ed.;' 
8  M.  &  W.  819,  820;  6  Bingh.  N.  C.  810; 
8  C.  B.  680. 


^  Ebtoppsl.  —  (a.)  Rea$on  of  Rule,  — Modem  public  policy  as  applied  to  the  law  of 
evidence  differs  from  that  of  the  past  not  so  much  in  the  end  to  be  gained  by  its  exclu- 
sions as  in  the  means  employed  for  their  attainment.  It  admits  the  witness  himself, 
bat  excludes  portions  of  the  evidence  offered.    All  witnesses^  with  rare  exoeptionSt  an 
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"estoppels/*  — a  doctrine,  the  exposition  of  which  in  all  its  branches 
belongs  rather  to  substantive  than  to  adjective  law.     Some  notice  of 


competent;  much  relevant  evidence  is  not.  Such  rules  are  doubtless  open  to  gimve  ob- 
jection; refusal  to  hear  evidence  being  quite  ss  clumsy  an  expedient  as  refusal  to  hear  a 
witness.  Great  caution  therefore  alone  prevents  a  rule  entirely  beneficial  in  its  general 
purpose  from  becoming  a  means  of  hardship,  or  other  ii^ustica,  under  the  facta  of  a 
particular  instance.  1  Greeol.  Ev.  §§  22,  28,  n.,  27,  204-210;  4  Kent's  Comm.  261,  a.; 
Jones  V.  Sasser,  1  De?.  &  Bat»  (N.  C.)  462,  464;  BUke  v.  Tucker,  12  Vt.  89,  44;  Pelle- 
treau  v.  Jackson,  11  Wend.  110,  117  ;  Mills  v.  Graves,  86  lU.  455;  McAfferty  v. 
Conover,  7  Oh.  St  99. 

(6.)  Species  of  EatoppeL  —  As  stated  in  the  text,  estoppels  are  usually  divided  into 
(1.)  estoppels  by  record,  (2.)  estoppels  by  deed,  and  (8.)  estoppels  by  matter  of  fact  or 
in  pais. 

(1.)  (2.)  Estoppels  by  Record  and  by  DeeeL  — Of  the  three  species  of  estoppel, 
estoppels  by  record  and  by  deed  seem  to  be  most  conveniently  treated  as  parts  of  the 
substantive  law.  Conf.  §  43,  n.  1,  supra.  For  example,  the  estoppel  raised  by  the  use  of 
various  pleas  belongs  proi)erly  to  the  law  of  pleading.  1  Green  1.  Ev.  §§  27,  205;  Beach 
V.  Jeffery,  1  111.  Ct.  of  App.  288;  McCreery  v.  Everding,  54  CaL  168;  Thayer  «.  Arnold, 
82  Mich.  886;  Summerlin  v.  Livingston,  15  La.  An.  519;  Wheeler  v.  Racknum,  2  Abb. 
Prac.  N.  8.  186;  Kingsbury  r.  Buchanan,  11  Iowa,  887.  As  to  the  so-called  estoppel 
of  judgment,  see  §  588,  n.  1,  0.  II.,  infra.  So  rules  regulating  the  conclusive  effect 
upon  the  parties  and  privies  thereto  of  the  recitals  in  a  deed,  come  properly  under 
the  law  of  real  proj«rty.  Bigelow  on  Estoppel,  801-821 ;  1  Greenl  Ev.  §§  23-26;  2 
Whar.  Ev.  §§  1039-1048;  Johnson  v.  Thompson,  129  Mass.  398;  Smith  «.  Graham,  84 
Mich.  802 ;  Shevlin  v.  Whelen,  41  Wise.  88 ;  Carver  v.  Jackson,  4  Psters,  1,  83 ;  Mil- 
laid  V.  McMuUin,  68  N.  Y.  845  ;  Glasgow  v.  Baker,  72  Mo.  441 ;  Smith  «.  Penny,  44 
Gal.  161  ;  Gouldsmith  v.  Coleman,  57  Ga.  425 ;  Manuf.  Co.  «.  Elizabeth,  42  N.  J.  L. 
249;  Noble  v.  Cope,  50  Pa.  St.  17.  That  a  recital  of  consideration  received  ia  not 
conclusive,  see  McCrea  v.  Purmort,  16  Wend.  460  ;  Barter  v,  Greenleaf,  65  Me.  405; 
Irvine  v,  McKeon,  28  Cal.  472;  Miller  v.  Goodwin,  8  Gray,  542.  But  see  McMuUin  cl 
Glass,  27  Pa.  St.  151.  That  such  an  estoppel  binds  the  state,  as  weU  as  private  parties 
or  privies,  see  Com.  v.  Andi^  8  Pick.  224 ;  Branson  v.  Worth,  17  Wall.  82,  42.  So 
of  title  by  estoppel ;  for  various  aspects  of  which  see  Bigelow  on  Estoppel,  322  ei  aeq,; 
Forster  v.  Forster,  129  Mass.  559;  House  v.  McCormick,  57  N.  Y.  810;  Brown  sl 
Phillips,  40  Mich.  264  ;  Hart  v.  Gregg,  82  Oh.  St  502^  Smith  v.  De  Russy,  29  N.  J. 
£q.  407  ;  Frey  v.  Ramsour,  66  N.  C.  466 ;  Bachelder  «.  Lovely,  69  Me.  33 ;  Jackson- 
ville, kt,  R.  R.  Co.  V.  Cox,  91  III  500.  So  of  a  release  of  dower ;  the  releasor  is 
estopped  from  setting  up  any  claim  for  dower  in  the  premliea  granted.  Farl«y  v.  EUer, 
29  Ind.  822;  UHher  v.  Richardson,  29  Me.  415;  Steams  v.  Swift,  8  Pick.  532. 

(3.)  Estoppel  in  Pais,  or  by  Conduct, — Wherever  one  person,  either  intentionally 
or  with  gross  negligence,  by  statement  or  conduct  causes  or  allows  another  person  to 
believe  a  certain  fact  or  facts  to  be  true,  it  will  not  be  permitted  to  the  person  first 
mentioned  to  deny  the  truth  of  such  fact  or  facts  in  any  suit  between  such  persons  or 
their  representatives  in  legal  interest.  Bigelow  on  Estoppel,  485  et  acq,;  Redd  v.  Mnsoogee 
R.  R.  Co.,  48  Ga.  102  ;  Stevens  v,  Dennett,  51  N.  H.  824  ;  Nixon  v.  Carco,  28  Miss. 
414;  Rose  v.  Mayor,  &c  of  Baltimore,  51  Md.  256 ;  Sweezey  v.  Collins,  40  Iowa,  540; 
Martin  v.  Righter,  10  N.  J.  Eq.  510;  Hawley  v.  Middlebrook,  28  Conn.  527;  Stone  «. 
Britton,  22  Ala.  548 ;  Williams  v,  Jackson,  28  Ind.  834 ;  Forsyth  v.  Day,  46  Me.  176; 
JeweU  V,  Paper  Co.,  101  111.  57  ;  Kirk  v,  Hartman,  68  Pa.  St  97  ;  Rice  v.  Banoe,  49 
Mo.  231;  Manufacturers'  Bank  v.  Haxard,  80  N.  Y.  226;  Jackson  «.  Allen,  120  Masa. 
64,  79.  Conf.  Stephen,  Dig.  Ev.  Art  102.  Provided,  (1. )  that  the  party  ekiming  sach 
estoppel  or  his  predecessor  in  legal  interest  was  expected  to  act  upon  such  rqirpefBtatifm, 
and  did  in  pointof  fact  so  act,  without  negligence  or  bwl  faith.    Andrews  •.  Lyon^  11 
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its  nature,  and  the  general  principles  by  which  it  is  governed,  are 
however  indispensable  here  :  and  estoppels  in  criminal  cases  will  be 
more  particularly  considered  in  the  next  sectioi>  (/). 

(/)  /yi/Vo,  sect  8,  Bubsect.  1. 

AIL  340;  MnUer  v.  Pondir,  55  K.  T.  825;  DavU  v.  Smith,  43  Vt  269,  276;  Mat  Life 
Ins.  Co.  V.  Norria,  81  N.  J.  £q.  583  ;  McCuae  v,  McMichael,  29  Ga.  312 ;  Wilson  v. 
Castro,  31  Cal.  420 ;  Crossan  v.  May,  68  Ind.  242 ;  Graves  v.  Rlondell,  70  Me.  190; 
Mayer  v.  Erhardt,  88  III  452;  Hazeltou  v.  Batchelder,  44  N.  H.  40;  Darreh  v.  Bryaot, 
56  Pa.  St  69.  See  also  Horn  v.  Cole,  51  N.  H.  287  ;  Brightman  v.  Hicks,  108  Mass. 
246.  Aad  provided,  (2.)  that  such  party  is  or  may  be  prejudiced  by  the  act  which 
be  claims  to  estop.  1  GreenL  £v.  §  22,  n.;  Kirkpatrick  v.  Brown,  59  Ga.  450,  458; 
Payne  v.  Bumham,  62  N.  Y.  69  ;  Nourse  v.  Nourse,  116  Mass.  101;  Security  Ins.  Co. 
«.  Pay,  22  Mich.  467;  Waiiams  v.  Chandler,  25  Tex.  4;  Hawkins  v,  Methodist  Church, 
2S  Minn.  256  ;  Tumipeeed  v.  Hudson,  50  Miss.  429 ;  Tucker  v.  Conwell,  67  111.  552 ; 
AUum  V.  Perry,  68  Me.  232  ;  McCabe  «.  Baney,  82  Ind.  309  ;  Boeebrough  v.  Ansley, 
85  Ob.  St  107  ;  McKnight  v.  PitUbaigh,  91  Pa.  St  278.  For  this  reason  a  parol  ad- 
misaion  not  acted  on  may  be  contradicted.  Baker  v.  Ins.  Ca,  43  N.  Y.  283  ;  Peck  v, 
Yandenberg,  30  Cal.  11,  22;  Lapping  o.  Duffy,  65  Ind.  229.  But  see,  eorUra,  Teutonia 
Ins.  Co.  V.  Anderson,  77  III  384.  If  acted  on,  such  admissions  may  estop.  Armour 
9.  R.  R.  Co.,  65  N.  Y.  Ill  ;  Miller  v.  Sullivan,  26  Oh.  St  639 ;  Can-  v.  Miner,  42  111. 
179;  Dewey  v.  Field,  4  Mete.  881;  Dresback  v.  Minnia,  45  Cal.  223;  Gaff  v.  Harding, 
66  IlL  61.  See  also  Kuhl  v.  Jersey  City,  8  C.  £.  Green,  84 ;  BuUard  v.  HascaU,  25 
Mich.  132.  So  where  the  owner  of  property  allows  another  to  act  aa  owner,  to  the 
threatened  injury  of  innocent  pnrehaaers,  such  owner  will  be  estopped  from  setting  up 
Ms  title  to  each  property.  Kirk  v.  Hamilton,  102  Mass.  68;  Wood's  Appeal,  92  Pa.  St 
879 ;  Stewart  v.  Mnnford«  91  IlL  58 ;  Chapman  v.  Piugree,  67  Me.  198 ;  Angell  v. 
Johnson,  51  Iowa,  625 ;  Bedman  v.  Graham,  80  N.  C.  231 ;  Winton  v.  Hart,  39  Conn. 
16;  McLean  v.  Dow,  42  Wise.  610;  Evans  v.  Snyder,  64  Ma  516.  See  also  Hardigree 
V,  Mitchum,  51  Ala.  151 ;  Hayes  v,  Livingston,  84  Mich.  384 ;  Howland  r.  Woodrufi^ 
60  N.  Y.  73.  That  the  representation  must  have  regard  to  a  ptiH  or  present  fact,  see 
Jackson  «.  Allen,  120  Mass.  64,  79;  White  v.  Ashton,  51  N.  Y.  280;  Ins.  Co.  v.  Mowry, 
96  U.  &  544  ;  Keating  v.  Ome,  77  Pa.  St  89  ;  Bennett  v.  Dean,  41  Mich.  42.  See 
also  Soward  v.  Johnston,  65  Mo.  102 ;  Mojarrieta  v.  Saenz,  80  N.  Y.  547. 

Estoppel  by  conduct  differs  from  estoppel  by  record  or  deed  chiefly  in  that  it  arises 
from  matter  of  fact,  attaches  itself  to  a  certain  morcU  quality  of  an  act,  and  on  account 
of  its  elastic  and  indeterminate  nature  reaemblea  rather  a ^rtiurtp/^  than  a  rule.  That 
sack  estoppel  may  arise  from  silence  or  non-intervention,  see  Morgan  v.  R.  R.  Co.,  96 
U.  S.  716,  720 ;  Davenport  R.  R.  ».  Oas  Co.,  43  Iowa,  301  ;  Hackett  v.  Bailey,  86  IlL 
74 ;  Adams  v.  FIte,  59  Tenn.  69 ;  Studdard  t>.  Lemmond,  48  Ga.  100 ;  New  Haven  v. 
a  R.,  38  Oonn.  422 ;  BCihills  Manuf.  Co.  v.  Camp,  49  Wise  130.  But  see  Hodges 
«.  Spioer,  79  N.  C.  228:  Inst  for  Savings  v.  Littlefield,  6  Cush.  210;  Yiele  v.  Judson, 
82  N.  Y.  82.  Estoppel  inp<U$  has  been  called  "equitable  estoppel."  It  is,  however, 
fully  recognized  at  law.  Copper  Mining  Co.  v.  Ormsby,  47  Vt  709.  But  see  also 
Wimmer  v.  Ficklin,  14  Bush,  193. 

(c)  Fart  of  Substantive  Law, —  Like  other  estoppels,  many  so-called  estoppels  in 
pais  an  best  regarded,  not  as  examples  of  a  rule  of  evidence,  but  simply  as  a  short 
method  of  saying  that  to  permit  inquiry  into  certain  matters  would  contravene  a  mle 
of  positive  law.  Thus,  for  example,  the  rule  supposed  to  estop  the  acceptor  of  a  bill 
of  exchange  from  denying  the  signature  of  the  drawer  is  part  of  the  law  of  negotiable 
paper.  Byles,  Bills,  •202;  2  GreenL  Ev.  §§  164,  165;  McKleroy  v.  Southern  Bank,  14 
Ul  Ab.  458 ;  Bank  of  U.  S.  v.  Bank  of  Georgia,  10  Wheat.  333 ;  Levy  v.  Bank  of 
U.  S.,  1  Binn.  27;  Natioiyd  Park  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y.  77;  Hoffman  v. 
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§  533.  Much  misconception  and  prejudice  have  arisen  from  the 
unlucky  definition  or  description  of  estoppel  given  by  Sir  Edward 
Coke,  namely,  that*  it  is  where  "  a  man's  own  act  or  acceptance 
stoppeth  or  closeth  up  his  mouth  to  allege  or  plead  the  truth  "  («i). 
If  tliis  is  looked  on  as  a  definition,  it  violates  the  rules  of  logic,  hj 
defining  by  the  genus,  and  non-essential  difference  or  accident;  and 
if  as  a  description,  which  indeed  Su*  Edward  Ck>ke  himself  calls  it, 

(m)  Co.  Litt  852  a.    See  also  2  Co.  4  b. 

Bank  of  Milwaukee,  12  Wall.  181.  See  also  Nat  Bank  of  Korth  America  «.  Baa^^ 
106  Mass.  441 ;  Story,  Prom.  Notes,  §S  135,  387.  That  he  may  dispote  the  gemiiDe- 
ness  of  aD  iDdorsement,  even  that  of  the  payee,  see  Canal  Bank  v.  Bank  of  Alhinj,  1 
Hill,  287;  Williams  v.  Drexel,  14  Md.  566.  See  also  Hortsman  v.  Henshaw,  11  Hov. 
177;  Meacher  v.  Fort,  3  Hill,  (S.  C.)  227;  Burgess  v.  Bank,  4  Bush,  600.  So  slso  the 
effect  of  check  certification  as  grounding  an  estoppel  is  part  of  the  law  of  these  instre- 
meuts.  Irving  Bank  v,  Wetherald,  36  N.  Y.  335 ;  Mnssey  v.  Eagle  Bank,  9  Mete 
306 ;  Merchants*  Bank  v.  Stete  Bank,  10  WaU.  604.  In  like  manner  the  ezistnuc 
and  extent  of  the  rule  that  a  bailee  or  other  agent  is  estopped  to  deny  the  title  of  his 
bailor  or  principal  to  goods  intrusted  to  his  charge  are  matters  of  positive  law.  1 
Greenl.  £v.  §  207;  Osgood  v.  Nichols,  5  Gray,  420;  DezeU  v.  OdeU,  3  Hill,  (N.  Y.) 
215;  Lund  v.  Seaman's  Bank,  87  Barb.  129;  The  Idaho,  93  U.  S.  575;  Dresbach  v. 
Minnis,  45  Cal.  223  ;  Staples  v.  Fillmore,  43  Conn.  510 ;  Lindner  v.  Brock,  40  Mick 
618,  621.  So  the  rule  forbidding  a  tenant,  his  legal  representatives  and  sucoeBon, 
to  deny  during  the  coutinuanoe  of  the  lease  the  title  of  the  landlord  to  tiie  leased 
premises  at  time  of  the  demise,  constitutes  part  of  the  law  of  landlord  and  taaat 
1  Greenl.  £v.  §  25;  Blake  v,  Sanderson,  1  Gray,  332 ;  Stott  v.  Ratherford,  92  U.  8. 
107;  Hatch  v.  Bullock,  57  N.  H.  15;  Hawes  v.  Shaw,  100  Mass.  187;  Teirittv.  Coves- 
haven,  79  N.  Y.  400;  Betts  v.  Worth,  32  N.  J.  £q.  82 ;  Nims  v.  Sherman,  43  MifL 
45  ;  Morrison  v,  Bassett,  26  Minn.  235.  But  the  tenant  may  show  that  the  landkrd^s 
title  has  since  expiiWl.  Presstmon  v.  Silljacks,  52  Md.  647  ;  St  John  v.  Qmtsow,  7% 
111.  334;  Ryder  v,  ManseU,  66  Me.  167;  Clarke  v.  Clarke,  51  Ala.  498.  See  also  P^" 
V.  Kinsman,  43  N.  H.  328.  That  the  estoppel  of  a  tenant  applies  to  one  in  possesmo 
of  land  under  a  license  from  another,  see  Hamilton  Ca  v.  Cincinnati,  4bc  R.  R.  Co., 
29  Oh.  St  841 ;  Glynn  «.  Geoige,  20  N.  H.  114.  See  also  Wilson  v,  Maltby,  59  K.  Y. 
126.  So  the  conclusive  nature  of  a  bill  of  lading  is  most  satisfactorily  cooaidendas 
part  of  the  law  of  carriers.  1  Greenl.  Ev.  §  806;  Angell  on  Carriers  (6th  ed.X  {  281  n.; 
Relyea  v.  New  Haven,  Ac.  Co.,  42  Conn.  677;  Witder  v.  Collins,  70  Me.  290;  HastiBgi 
V.  Pepper,  11  Pick.  41.  48;  Nelson  v.  Woodruff,  1  BUck,  156. 

With  regard  to  the  conclusive  effect  of  judicial  admissions,  see  §  619,  n.  1,  (A  (2), 
««pm.  Conf.  also  1  Greenl.  Ev.  §§  204-210 ;  Henderson  ».  Reeves,  6  Blaekl  101; 
Huntington  v,  Amer.  Bank,  6  Pick.  840;  Hoffaring  v.  Grove,  42  Barb.  648;  EhroodT. 
Lannon's  Lessee,  27  Md.  200;  Oarradine  v.  Carradine,  83  Miss.  698.  For  the  esloppd 
of  a  lieejisee  of  patents  and  the  like,  see  Kinsman  v.  Parkhurst,  18  How.  289;  Jack«n 
V,  Allen,  120  Mass.  64,  79.  See  also  Saxton  v.  Dodge,  57  Barb.  84;  Faulks*.  Kajnjs 
17  Blatch.  432.  ^^ 

(rf.)  Need  not  he  PJeadtd.—kt  common  law  an  estoppel  in  jnii  need  not  be  pfcadei 
Coleman  v,  Pearce.  26  Minn.  128;  Hawley  «.  Middlebrook,  28  Conn.  527;  Mayprr. 
Ramsey,  46  Tex.  871 ;  Tnmipseed  v,  Hudson,  60  Miss.  429,  48f.  See  also  Pfcils.  *«• 
R.  R.  Co.  V.  Howard.  13  How.  307,  885  ;  McCormick  v.  Keith,  8  Brown.  (Neb)  141 
For  statutory  modifications  of  this  rule,  see  Phillipps  «.  Van  Schaick,  87  Iowa,  2»; 
Warder  v.  Baldwin.  51  Wise.  450 ;  Wood  v,  Ostram,  29  Ind.  177.  See  al»  Dsl« » 
Turner,  84  Mich.  405. 
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it  is  almost  equally  objectionable ;  for  one  would  imagine  from  the 
above  language,  that  truth  was  the  enemy  which  the  law  of  estoppel 
was  invented  to  exclude.  So  far,  however,  is  this  from  being  the 
case,  that  its  object  is  to  repress  fraud  and  harassing  litigation,  and 
to  render  men  truthful  in  their  dealings  with  each  other ;  and  there 
can  be  no  question  that,  rightly  understood  and  properly  applied, 
it  often  produces  those  effects,  and  is  a  valuable  auxiliary  in  the 
hands  of  justice.  The  definition  given  in  the  Termes  de  la  Ley  (n) 
is  much  better :  *'  Estoppel  is  when  one  man  is  concluded  and  for- 
bidden in  law  to  speak  against  his  own  act  or  deed ;  yea,  though 
it  be  to  say  the  tnith."  Still  "  forbidden  to  say  the  truth  "  sounds 
harsh :  and  both  definitions  are  inadequate,  as  not  including  all  the 
cases  to  which  the  term  "  estoppel "  is  applicable. 

On  the  whole,  an  estoppel  seems  to  be  when,  in  consequence  of 
some  previous  act  or  statement  to  which  he  is  either  party  or  privy, 
a  person  is  precluded  from  showing  the  existence  of  a  particular 
state  of  facts.  Estoppel  is  based  on  the  maxim,  "  Allegans  contraria 
uon  est  audiendus"  (o) ;  and  is  that  species  of  prcBsumptio  juris  et  de 
jure  where  the  fact  presumed  is  taken  to  be  true,  not  as  against  all 
the  world,  but  as  against  a  particular  party,  and  that  only  by  reason 
of  some  act  done :  it  is  in  truth  a  kind  of  argumerUum  ad  honii- 
nem  (p).  Hence  it  appears  that  "  estoppels  "  must  not  be  under- 
stood as  synonymous  with  "  conclusive  evidence  " ;  the  former  being 
conclusions  drawn  by  law  against  parties  from  particular  facts,  while 
by  the  latter  is  meant  some  piece  or  mass  of  evidence,  sufficiently 
strong  to  generate  conviction  in  the  mind  of  a  tribunal  (q),  or  ren- 
dered conclusive  on  a  party  either  by  common  or  statute  law. 

§  534.  "  Estoppels,"  it  is  said  by  Mr.  Smith  in  his  notes  to  the 
Duchess  of  Kingston's  case,  are  ''  a  head  of  law  once  tortured  into 
a  variety  of  absurd  refinements,  but  now  almost  reduced  to  conso- 

nancy  with  the  rules  of  common  sense  and  justice In  our  old 

law  books,  truth  appears  to  have  been  frequently  shut  out  by  the 
intervention  of  an  estoppel,  where  reason  and  good  policy  required 

that  it  should  be  admitted However,  it  is  in  no  wise  unjust 

or  unreasonable,  but,  on  the  contrary,  in  the  highest  degree  reason- 


(n)  Tennes  de  la  Ley,  tit.  Estoppel.         (p)  See  the  judgment  of  the  court  in 

See  to  the  same  effect,  1  Lill.  Pr.  Beg.  Collins  v.  Martin,  1  B.  &  P.  648. 
542.  iq)  See  the  observations  of  the  Barons 

(o)  4  Inst.  279  ;  Jenk.  Cent.  2,  Caa.  in  Machn  v.  The  London  and  Sonth  West- 

68;  Broom's  Max.  169,  4th  ed.  em  Railway  Company,  2  Exch.  415. 
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able  and  just,  that  some  solemn  mode  of  dedaiation  should  be  pro- 
vided by  law,  for  the  purpose  of  enabling  men  to  bind  themselves 
to  the  good  faith  and  truth  of  representations  on  which  other  persons 
are  to  act  Interest  reipiMicce  ui  sit  finis  litium;  but^  if  mattezs 
which  have  been  once  solemnly  decide  were  to  be  again  drawn  into 
controversy,  if  facts  once  solemnly  affirmed  were  to  be  again  denied 
whenever  the  affirmant  saw  his  opportunity,  the  end  would  nerer 
be  of  litigation  and  confusion.  It  is  wise,  therefore,  to  provide 
certain  means  by  which  a  man  may  be  concluded,  not  from  saying 
the  truth,  but  from  saying  that  that  which,  by  the  intervention  of 
himself  or  his,  has  once  become  accredited  for  truth,  is  £&!&&  And 
probably  no  code,  however  rude,  ever  existed  without  some  such 
provision  for  the  security  of  men  acting,  as  all  men  must^  upon  tk 
representations  of  others  "  (r).  "  The  courts  have  been,  for  some  time, 
favorable  to  the  utility  of  the  doctrine  of  estoppel,  hostile  to  its  tech- 
nicality. Perceiving  how  essential  it  is  to  the  quick  and  easy  tians* 
action  of  business,  that  one  man  should  be  able  to  put  faith  in  the 
conduct  and  representations  of  his  fellow,  they  have  inclined  to  hold 
such  conduct  and  such  representations  binding,  in  cases  where  a  mis- 
chief or  injustice  would  be  caused  by  treating  their  effect  as  revo- 
cable. At  the  same  time,  they  have  been  unwilling  to  allow  men 
to  be  entrapped  by  formal  statements  and  admissions,  which  were 
perhaps  looked  upon  as  unimportant  when  made,  and  by  which  no 
one  ever  was  deceived  or  induced  to  alter  his  position.  Such  estop* 
pels  are  still,  as  formerly,  considered  odious  "  («). 

§  535.  Several  rules  respecting  estoppels  are  to  be  found  in  the 
hooka  The  most  important  are  the  following :« —  1.  That  estoppels 
must  bo  mutual  or  reciprocal,  L  e.  binding  both  parties  (/).  But  this 
does  not  hold  universally ;  for  instance,  a  feoffor,  donor^essor,  Ac 
by  deed  poll  will  be  estopped  by  it,  although  there  is  no  estoppel 
against  the  feoffee,  &c.  (w).  Mr.  J.  W.  Smith,  in  the  work  aheady 
cited  (x),  suggests  that  the  rule  will  be  found  to  apply  to  those  cases 
only  where  both  parties  are  intended  to  be  bound. 

§  536.  2.  In  general,  estoppels  affect  only  the  parties  and  privies 
to  the  act  working  the  estoppel ;  strangers  are  not  bound  by  them, 

(r)  2  Smith,  Lead.  Caa.  801,  8th  ed.         (0  Com.  Dig.  Estoppel,  B;  Co.  Utt 

See  also  per  curiam,  in  Cathbertson  v.  S52  a;  Cro.  Eliz.  700,  pi.  IS. 
Irving,  4  H.  k  N.  758.  (u)  Co.  Utt  47  b,  S63  K 

($)  2  Smith,  Lead.  Cas.  912,  8th  ed.         (x)  2  Smith.  Lead.  Cia. 
Notes  to  Doe  v,  Oliver,  and  The  Dachen 
of  Kingston's 
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and  cannot  take  advantage  of  them  (y).  When,  however,  the  record 
of  an  estoppel  rans  to  the  disahility  or  legitimation  of  the  person, 
strangers  shall  both  take  the  benefit  of,  and  be  concluded  by,  that 
record ;  as  in  case  of  outlawry,  excommunication,  profession,  attain- 
der of  prsBmunire,  of  felony,  &a  (z).  But  a  record  concerning  the 
name,  quality,  or  addition  of  the  person  has  not  this  effect  (a). 

§  537.  3.  It  seems  that  conflicting  estoppels  neutralize  each  other, 
or,  as  our  books  express  it,  "  Estoppel  against  estoppel  doth  put  the 
matter  at  large  "  (b).  Thus,  if  the  plaintiff  in  an  action  makes  title 
to  a  common  by  grant  within  time  of  memory,  and  then  in  another 
action  between  the  same  parties  makes  title  by  prescription,  and  the 
other  admits  this,  —  this  last  estoppel  shall  avoid  the  first  estoppel, 
so  that  the  plaintiff  may  make  title  to  the  common  by  prescription  (c). 
So,  where  in  a  protcipe  quod  reddant  against  two,  who  pleaded  joint 
tenancy  with  a  third,  the  demandant  said  that  formerly  he  bought 
a  writ  against  one  of  the  two,  who  pleaded  joint  tenancy  with  the 
other,  whereby  the  writ  abated;  on  which  he  purchased  this  writ 
by  journeys  account,  averring  that  the  two  were  sole  tenants  on 
the  day  of  the  first  writ,  &c.,  whereon  the  tenants  vouched  the  third 
party  with  whom  they  had  pleaded  joint  tenancy ;  on  its  being 
objected  that  this  voucher  could  not  be  received,  because  they  had 
supposed  him  joint  tenant  with  them,  it  was  answered  that,  as  the 
plaintiff  had  alleged  that  the  defendants  were  sole  tenants,  he  had 
ousted  himself  of  the  right  to  estop  them  from  that  voucher  {d). 

§  538.  Estoppels  are  of  three  kinds  (e) :  —  1.  By  matter  of  record. 
2.  By  deed  (/).    3.  By  matter  in  pais. 

§  539.  1.  Estoppels  by  matter  of  record ;  as  letters  patent,  fine, 
recovery,  pleading,  &c.  (jg).  The  most  important  form  of  this  is 
estoppel  by  judgment,  which  will  be  considered  under  the  head  of 
res  judicata  (h), 

if/)  Co.  Litt.  352  a ;  Com.  Big.  Estop-  {e)  Co.  Litt.  352  a ;  2  Smith,  Lead. 

pel,  BkC.  Cas.  657,  5th  ed. 

(2)  Co.  Litt  352  h.  (/)  Coke  {in  toe.  eiL)  mys   "matter 

(a)  Id.  in  writing."     Bat  it  is  clear  that  "deed" 

^)  Id.;  2  Smith,  Lead.  Gas.  660,  5th  was  meant;  and  in  onr  old  books  the  word 

ed.  ;  R.  p.  Haughton,  1   £.  &  B.  506,  per  "writing**  is  constantly  need  in  that  Hm- 

Lord  Campbell,  C.  J.  ited  sense.     See  bk.  2,  pt.  3,  ch.  1,  §  217, 

(c)  1  RoIL  Abr.  874,  pL  50,  citing  11  note  {k),  and  §  225,  note  (0- 

Hen.  YI.  27  b,  28  a.  (g)  Co.  Litt.  352  a  ;  Com.  Dig.  Estop- 

(fiO  Fitz.  Abr.  Estop,  pi.  3,  citing  41  pel,  A.  1;  1  KolL  Abr.  862  ^leg.,  tit.  £&• 

Edw.  III.  .\  pi.  11.     For  other  instances,  toppel. 

see  1  Roll.  Abr.  874,  875;  and  D'AnTsrs's  (A)  InfrOt  cK  9. 

Abridgment,  Estoppel,  S. 
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§  540.  With  respect  to  estoppels  by  pleading.  A  party  who  does 
not  plead  within  the  time  required  by  law  is  taken  to  confess  that 
his  adversary  is  entitled  to  judgment.  So  a  party  may,  by  resorting 
to  one  kind  of  plea,  be  concluded  from  afterwards  availing  himself 
of  another.  It  was  a  well-known  rule  of  pleading  before  pleas  in 
abatement  were  abolished,  that  pleas  in  abatement  cannot  be  pleaded 
after  a  party  has  pleaded  in  bar,  and  that  pleas  to  the  jurisdiction 
cannot  be  pleaded  after  pleas  in  abatement 

§  541.  As  to  the  effect  of  admissions,  express  or  implied,  in  plead- 
ings, the  following  rule,  which  certainly  savors  of  technicality,  is 
laid  down  in  the  books,  viz. :  that  the  material  facts  alleged  by  one 
party,  which  are  directly  admitted  by  the  opposite  party,  or  indirectly 
admitted  by  taking  a  traverse  on  some  other  facts,  cannot  be  again 
litigated  between  the  same  parties,  and  are  conclusive  evidence 
between  them,  but  only  if  the  traverse  is  found  against  the  party 
making  it  (t).  But  whether,  and  to  what  extent,  the  admitting  or 
passing  over  a  traversable  allegation  in  pleading  is  to  be  deemed 
an  admission  of  it  for  the  purposes  of  evidence  at  the  trial,  is  a 
question  which  has  given  rise  to  a  considerable  conflict  of  authority 
and  opinion  (j), 

§  542.  2.  Estoppels  by  deed.  **  Nemo  contra  factum  suum  pro- 
prium  venire  potest"  (A;).  "A  deed,"  says  Mr.  Justice  Blackstone  (/), 
"  is  the  most  solemn  and  authentic  act  that  a  man  can  possibly  per- 
form, with  relation  to  the  disposal  of  his  property;  and  therefore  a 
man  shall  always  be  estopped  by  his  own  deed,  or  not  permitted  to 
aver  or  prove  anything  in  contradiction  to  what  he  has  once  so 
solemnly  and  deliberately  avowed."  This  rule,  however,  must  be 
understood  to  apply  only  where  an  action  is  brought  to  enforce 
rights  arising  out  of  the  deed,  and  not  collateral  to  it  (m) ;  and  it 
does  not  include  tlie  case  of  a  mere  general  recital  in  a  deed,  such 
general  recital  not  having  the  effect  of  an  estoppel  (n).     This  is  on 

(t)  Per  Parke,   B.,   in  delivering  the  ham  v.  Stanley,  2  Q.  B.  117 ;  Rohtns  «. 

judgment  of  the  court  in  Boileau  v.  Rut-  Lord  Maidstone,  4  id.  Sll;  Bonn  v.  Stew- 

lin,  2  Exch.   665.    See  Bobins  v.  Lord  art,  4  Man.  ft  Gr.  295;  Feam  v.  Filica, 

Maidstone,  4  Q.  B.  811;  Brook.  Abr.  Pro-  7  id.  518. 
testacion,  pi.  14  ;  and  Co.  Litt  124  b.  (k)  2  Inst  66  ;  Lofit,  M.  322. 

(J)  The  following   are    the    principal  (l)  2  Blackst.  Comm.  295. 

cases    on    this    subject  :  —  Edmunds   v,  (m)  Wiles  v.  Woodward,  5  Exch.  557, 

GroTes,  2  M.  &  W.  642;  Bennion  v.  Dayi-  563. 

son,  S  id.  179;  Smith  v.  Martin,  9  id.  (li)  32  Hen.  YI.  16;  85  id.  34;  2  Leon. 

304;  Carter  v.  James,  13  id.  137 ;  Buck-  11,  pi.  17.     See  the  judgment  in  Lainaon 

master  v,  Meiklejohn,  3  Exch.  634;  Bing-  «.  Tremere,  1  A.  &  £.  801,  802. 


PART  U.]  MODE  OF  PROOF.  —  ESTOPPEL.  527 

the  principle,  "  Grenerale  nihil  certum  implicat "  (p) ;  it  being  a  rule 
that  an  estoppel  must  be  certain  to  every  intent,  and  is  not  to  be 
taken  by  ai^ument  or  inference  (jp) ;  and  therefore  it  is  only  a  special 
recital  of  a  particular  fact  in  a  deed  which  will  estop  (q).  Many  cases 
illustrative  of  this  distinction  are  to  be  found  in  the  reports  (r) ;  and 
the  principle  governing  the  subject  has  thus  been  laid  down :  "  It 
seems  clear  that,  where  it  can  be  collected  from  the  deed  that  the 
parties  to  it  have  agreed  upon  a  certain  admitted  state  of  facts,  as 
the  basis  on  which  they  contract,  the  statement  of  those  facts,  though 
but  in  the  way  of  recital,  shall  estop  the  parties  to  aver  the  con- 
trary "  («).  Perhaps  this  would  have  been  more  correct  if,  instead 
of  saying  merely,  "  the  parties  have  agreed,"  it  had  been  added,  "  or 
must  be  taken  to  have  agreed."  When  a  recital  is  intended  to  be 
the  statement  of  one  party  only,  the  estoppel  is  confined  to  that 
party,  and  the  intention  is  to  be  gathered  from  construing  the  in- 
strument {t), 

§  543.  3.  Estoppels  by  matter  in  pais.  Of  these,  Parke,  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  in  Lyon  t^. 
Eeed  (it),  says :  "  The  acts  in  pais  which  bind  parties  by  way  of 
estoppel  are  but  few,  and  are  pointed  out  by  Lord  Coke,  Co.  Litt 
352  a.  .  They  are  all  acts  which  anciently  really  were,  and  in  con- 
templation of  law  have  always  continued  to  be,  acts  of  notoriety, 
not  less  formal  and  solemn  than  the  execution  of  a  deed,  such  as 
livery,  entry,  acceptance  of  an  estate,  and  the  like.  Whether  a  party 
had  or  had  not  concurred  in  an  act  of  this  sort,  was  deemed  a  matter 
which  there  could  be  no  difficulty  in  ascertaining,  and  then  the  legal 
consequences  followed."  But,  for  the  reasons  already  stated  (v),  the 
courts  of  law  in  modern  times,  adopting  a  principle  long  known  in 
courts  of  equity  (x),  have  wisely  extended  this  species  of  estoppel 
beyond  its  ancient  limits ;  and  although  the  actual  decisions  respect- 
ing its  application  in  certain  cases  may  admit  of  question,  the  fol- 

(o)  2  Co.  38  b;  S  Co.  98  a.  cock,  7  C.  B.  838  ;  recognized  and  con- 

(p)  Co.  Litt.  852  b  and  303  a.  finned  in  Stronghill  v.  Buck,  14  Q.  B. 

(?)  S«e  2  Smith,  L.  C.  706,  6th  ed.  ;  787. 
1  Wnw.  Saand.  216,  6th  ed.;  Lainaon  v.         {t)  Stronghill  v.  Buck.  14  Q.  B.  787. 
Tremere,  1  A.  4  E.  792;  Carpenter  v.  Bui-         {u}  13  M.  &  W.  285,  309.    See  also 

Iot,  8  M.  A  W.  209.  the  judgment  of  Tindal,  C.  J.,  in  Sander- 

(r)  See  1  Roll  Abr.  872,  Efttoppel  (P);  son  v.  Collman.  4  Man.  k  Gr.  209. 
1  Wms.  Saond.  216,  6th  ed.;  3  Leon.  118,         (v)  Supra,  §  534. 
P- 168.  {x)  1  Fonbl  £q.  bk.  1,  ch.  3,  sect.  4, 

(<)  Per  Coltman,  J.,  in  delirering  the  3d  ed. 
judgment  of  the  C.  P.  in  Young  «.  Rain- 
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lowing  rule  has  been  laid  down  by  authority,  and  may  be  looked  on 
as  established :  "  Where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  prerioos 
position,  the  former  is  concluded  from  averring,  against  the  latter, 
a  different  state  of  things  as  existing  at  the  same  time "  (y).  It 
has,  indeed,  been  said,  that  unless  the  representation  amounts  to  an 
agreement  or  license  by  the  party  who  makes  it,  or  is  understood 
by  the  party  to  whom  it  is  made  as  amounting  to  that,  the  above 
rule  would  not  apply  (z).  But  it  would  seem  that  the  applicatiim 
of  the  rule  is  not  thus  limited  (a).  Moreover,  by  '^  wilfully  "  in  this 
rule  must  be  understood,  not  that  the  party  represents  that  to  be 
true  which  he  knows  to  be  untrue,  but  only  that  he  means  his  rep- 
resentation to  be  acted  upon,  and  that  it  is  acted  upon  aceordinglj. 
For  if,  whatever  a  man's  real  intention  may  be,  he  so  conducts  him- 
self that  a  reasonable  man  would  take  his  representation  to  be  trae, 
and  believe  that  it  was  meant  that  he  should  act  upon  it,  and  the 
party  to  whom  it  was  made  does  act  upon  it  as  true,  the  paity 
making  the  representation  will  be  equally  precluded  from  contesting 
its  truth  (6).  And  conduct,  by  negligence  or  omission,  where  a  duty 
is  cast  upon  a  person,  by  usage  of  trade  or  otherwise,  to  disclose  the 
truth,  may  often  have  the  same  effect  As,  for  instance,  where  a 
retiring  partner  omits  to  inform  his  customers,  in  the  usual  mode, 
of  the  fact  that  the  continuing  partners  are  no  longer  authorized 
to  act  as  his  agents ;  he  is  bound  by  all  contracts  made  by  them 
with  third  persons,  on  the  faith  of  their  being  so  authorized  (e). 

§  544.  It  has  been  made  a  question,  whether  estoppels  in  fois 
can  be  pleaded ;  the  objection  being,  that  to  plead  matter  in  paiM 
by  way  of  estoppel  is  a  violation  of  the  rule  of  pleading,  which 
prohibits  the  putting  on  the  record  any  matter  of  evidence,  however 
conclusive.    But  the  point  having  been  expressly  raised  on  demoirer 


(y)  Pickard  «.  Sears,  6  A.  &  E.  469,  Bank  of  Looinaiia  v.  Flnt  Katioiial  Bnk 

474;  Freeman  v.  Cooke,  2  Ezch.  664,  663;  of  New  Orieans  (in  Dom.  Pioc),  L  Bq».t 

Howard  v.  Hudson,  2  £.  fc  B.  1  ;  Clarke  6  Ap.  Ca.  852,  360. 

V.  Hart,  6  H.  L.  Caa.  633,  644,  655,  656,  {b)  Freeman  v.  Cooktt,  S  Isek.  654, 

669;  ComUh  v,  Abington,  4  H.  &  N.  549;  663;  Howard  «.  Hndaon,  2  £.  4  &  1; 

Qregg  V,  Wells,  10  A.  &  E.  90.  Cornish  v.  Abington,  4  H.  &  K.  549,  SiS; 

(«)  Freeman  v.  Cooke,  2  Exch.  654,  White  v.  Greenish,  U  C.  &,  N.  S  9)9, 

664 ;  aarke  v.  Hart,  6  H.  L.  Cas.  633,  230. 

644,  656;  Cornish  v.  Abington,  4  H.  &  N.  (e)  Freeman  v.  Cook^  2  Exch.  <H 

549,  555.  663.     See  also  the  Western  Bank  ef  Scot- 

(a)  See  per  Lord  Selbome,  C,  Citizens'  land  v.  Needall,  IF.kV.  461. 
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to  a  replication,  in  a  case  of  Sanderson  v,  Collman  ((Q,  was  nnani- 
mooslj  overruled  by  the  Court  of  Common  Pleas.  Tindal,  C.  J. 
there  said :  "  If  we  find  upon  the  record  a  fact  which  would  have 
entitled  the  plaintiffs  to  a  verdict,  I  do  not  see  why  they  may  not 
rely  upon  that  fact  by  way  of  estoppel  Estoppel  may  be  by  matter 
of  record,  by  deed,  and  by  matter  in  pais.  If  by  the  last  branch  is 
meant  only  that  the  matter  may  be  given  in  evidence,  it  would 
certainly  not  be  pleadable,  and  ought  not  to  be  put  on  the  record 
But  there  seems  to  be  no  reason  why  the  meaning  should  be  so 
confined.  ....  Lord  Coke,  speaking  of  estoppel  by  matter  in  pais, 
refbra  to  estoppel  by  acceptance  of  rent ;  and  it  may  be  said  that 
this  naturally  would  be  matter  of  evidence ;  but,  looking  at  the 
whole  of  the  context,  he  appears  to  me  to  be  treating  it  as  being 
on  the  record^  rather  than  as  a  matter  for  the  jury."  And  Colt- 
man,  J.  adds :  "  The  meaning  of  the  rule,  I  apprehend,  is,  that  a 
party  shall  not  plead  facts  from  which  another  fact,  material  to  the 
issue,  is  to  be  inferred.  ....  I  think  that,  if  a  party  has  a  legal 
defence  to  that  which  is  set  up  against  him,  he  cannot  be  precluded 
£rom  pleading  such  defence.''  There  is,  however,  this  great  distinc- 
tion between  estoppels  by  record  or  by  deed  and  estoppels  m  pais, 
namely,  that  the  former  must,  in  order  to  make  them  binding,  be 
pleaded,  if  there  be  an  opportunity,  otherwise  the  party  omitting  to 
plead  the  estoppel  waives  it,  and  leaves  the  issue  at  large,  on  which 
the  jury  may  find  according  to  the  truth ;  while  with  respect  to 
estoppels  in  pais  they  need  not»  at  least  in  most  cases,  be  pleaded 
in  order  to  make  them  obligatory  (e).  Thus,  where  a  man  represents 
another  as  his  agent,  in  order  to  procure  a  person  to  contract  with 
him  aa  such,  and  he  does  contract,  the  contract  binds  in  the  same 
manner  as  if  he  had  made  it  himself,  and  is  his  contract  in  point  of 
law ;  and  no  form  of  pleading  could  leave  such  a  matter  at  large, 
and  enable  the  jury  to  treat  it  as  no  contract  (/).  This  distinction 
is  said  not  to  be  recognized  in  America  {g) ;  and  it  has  been  objected 
to  on  the  ground  that  it  appears  inconsistent  that  the  principle  of 
the  authority  of  res  jvdicaia  should  govern  the  decision  of  a  court, 

(d)  Sanderson  «.  Collman,  4  Man.  k  Magrath  v.  Hardy,  4  Bingh.  N.  G.  782 ; 
Gr.  209.  See  Hallifaz  v.  Lyle,  8  Ezch.  Lord  Feversbam  «.  Emenon,  11  Ezch. 
44#.  885. 

(e)  Freeman  v.  Cooke,  2  Exch.  654,  (/)  Freeman  v,  Cooke,  2  Exch.  654, 
662;  1  Wmt.  Saund.  825  a»  n.  (d),  6th  662. 

ed. ;  Treyiban  or  Treyivan  v.  Lawrence,         (g)  1  Oreenl.  £y.  §  531,  7th  ed. 
2  Lord  Baym.  1086  and  1048;  1  Salk.  276; 

84 
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when  the  matter  is  referred  to  them  by  pleading  the  estoppel,  but 
that  a  jury  should  be  at  liberty  to  disregard  this  principle  altogether; 
and  that  the  operation  of  such  an  important  principle  as  that  of 
res  judicata  should  depend  upon  the  technical  forms  of  pleading  in 
particular  actions  (A).  But  the  distinction  is  not  without  reason. 
Where  a  party  intends  to  conclude  another  by  an  estoppel,  he  ought 
to  give  him  an  opportunity  of  deliberately  replying  to  it,  and  not 
spring  it  upon  him  at  Nisi  Prius.  With  due  notice,  the  adversary 
might  be  able  to  show  that  the  matter  relied  on  as  an  estoppel  was 
not  such  in  reality,  as  not  relating  to  the  property  or  transaction  in 
controversy ;  or,  if  it  were,  that  its  efiect  had  been  removed  by 
matter  subsequent, 'as,  for  instance,  that  the  party  pleading  the 
estoppel  had,  by  some  other  proceeding,  concluded  himself  from 
taking  the  objection,  —  estoppel  against  estoppel  setting  the  matter 
at  large  (t) ;  or,  when  the  estoppel  relied  on  is  a  judgment^  that 
that  judgment  had  been  reversed  on  error,  or  deprived  of  binding 
force  by  an  act  of  Parliament,  &c.  The  wilfully  keeping  back  an 
estoppel  is  not  only  evidence  of  unfair  dealing  and  a  desire  to  sur- 
prise ;  but  to  divest  it  of  its  conclusive  effect  is  a  just  punishment  on 
the  party  who  has  unnecessarily  called  the  jury  together,  and  wan- 
tonly occasioned  the  expense  of  a  trial  It  may  be  asked,  Why  then 
are  estoppels  by  matter  in  pais  conclusive  on  the  jury,  seeing  that 
they  may  be  pleaded  ?  That  is  probably  a  remnant  of  the  old  notion, 
that  matters  in  pais  were  matters  of  notoriety  to  the  jury  coming 
de  vicineto  (k),  who  therefore  ought  not  to  be  required  to  find  against 
their  personal  knowledge ;  whereas  deeds  and  judgments  are  dead 
proofs  (I) ;  the  former  of  which  were  supposed  to  lie  in  the  peculiar 
knowledge  of  the  witnesses,  and  the  latter  being  on  record  in  the 
courts. 

§  545.  Before  dismissing  the  subject  of  estoppel,  we  would  direct 
attention  to  the  question,  whether  the  maxim  of  the  civil  law,  ''Al- 
legans  suam  turpitudinem  [suum  crimen]  non  est  audiendus,"  is, 
or  ever  was,  a  maxim  of  the  common  law.  litdeton  (m)  puts  the 
following  case :  "  If  a  man  be  disseised,  and  the  disseisor  maketh  a 
feoffment  to  divers  persons  to  his  use,  and  the  disseisor  continually 
taketh  the  profits,  &c.,  and  the  disseisee  release  to  him  all  actions 
reals,  and  after  he  sueth  against  him  a  writ  of  entry  in  nature  of  an 

(A)  Ph.  k  M.  Ev.  612.  (/)  Bk.  1,  pt  2,  §  119. 

(i)  Supra,  §  587.  (m)  Sect  499. 

(*)  See  ntpra,  §  648. 
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assize,  by  reason  of  the  statute,  because  he  taketh  the  profits,  &c. 
Quaere,  bow  the  disseisor  shall  be  aided  by  the  said  release ;  for  if 
he  will  plead  the  release  generally,  then  the  demandant  may  say, 
that  he  had  nothing  in  the  freehold  at  the  time  of  the  release  made ; 
and  if  he  plead  the  release  specially,  then  he  must  acknowledge  a 
disseisin,  and  then  may  the  demandant  enter  into  the  land,  &c.  by 
his  acknowledgment  of  the  disseisin,  &c.  But  peradventure  by 
special  pleading  he  may  bar  him  of  the  action  which  he  sueth,  &c., 
though  the  demandant  may  enter."  Sir  Edward  Coke  (n),  in  com- 
menting on  the  words,  ''  he  must  acknowledge  a  disseisin,"  gives 
the  following  case :  "  In  a  writ  of  dower  the  tenant  pleaded  that, 
before  the  writ  purchased,  A.  was  seised  of  the  land,  &c.  until  by 
the  tenant  himself  he  was  disseised,  and  that  hanging  the  writ  A. 
recovered  against  him,  &c.  judgment  of  the  writ,  and  adjudged  a 
good  plea,  in  which  the  tenant  confessed  a  disseisin  in  himself" 
For  this  is  cited  15  Edw.  IV.  4  B.  (p),  and  correctly,  except  that 
instead  of  "  recovered  against  him,"  it  should  be  "  re-entered  upon 
him."  There  are  some  other  cases  in  the  Year  Books  to  the  same 
effect  Thus,  in  the  5  Edw.  IV.  5  B.  pL  23,  in  a  praecipe  quod  reddat, 
the  tenant  showed  that,  long  before  the  writ  purchased,  one  H.  was 
seised  until  disseised  by  him,  and  that  H.  entered  hanging  the  writ, 
judgment  of  the  writ,  and  adjudged  good  plea  as  was  said;  the 
reporter,  however,  adding,  "  Sed  non  interfui."  And  in  the  case 
already  cited  from  the  15  Edw.  IV.,  Littleton  himself  is  reported  to 
have  put  this  case,  which,  however,  goes  much  beyond  the  others : 
"  If  I  disseise  P.  and  levy  a  fine  to  you,  and  then  P.  enters  upon 
you,  and  enfeoffs  me,  and  you  enter  on  me,  and  I  bring  an  assize, 
and  you  plead  the  fine  in  bar,  I  may  avoid  the  fine  by  the  matter 
aforesaid,  so  a  man  may  take  advantage  of  his  wrong  done  by  him- 
self," &c.  But,  on  the  other  hand.  Sir  Edward  Coke  either  forgot 
these  authorities  and  the  passage  in  his  own  first  Institute,  or  he  sup- 
posed some  distinction  between  pleading  and  evidence  as  to  the 
principle  in  question ;  for  in  the  4th  Inst.  279,  when  speaking  of 
witnesses,  he  lays  down  the  maxim  in  its  terms,  "  Allegans  suam 
turpitudinem  non  est  audiendus,"  but  only  cites  for  it  a  case  of  Bich. 
de  Eaynham,  in  the  C.  P.  in  13  Edw.  I.  But  in  Collins  v,  Blan- 
tem(|?),  in  1767,  which  has  become  a  leading  case(2),  it  was  held 

(n)  Co.  litt  2S7  a.  (q)  See  that  case  and  the  note  to  it,  1 

(o)  PI.  7.  Smitii,  L.  C.  387,  Sth  ed. 

ip)  2  WilB.  841. 
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tbat,  to  an  action  on  a  bond,  the  defendant  maj  plead  that  it  was 
given*  by  him  for  an  illegal  and  corrupt  consideration.  In  LuttereH 
V.  Beynell  (r),  T.  29  Car.  II.,  which  was  an  action  of  trespass  for 
taking  money,  on  its  being  excepted  against  the  plaintiff's  evidence, 
that  if  it  were  true  it  destroyed  the  plaintiff's  action,  inasmuch  as  it 
amounted  to  pi'ove  the  defendant  guilty  of  felony,  it  was,  says  the 
reporter,  "  agreed  that  it  should  not  lie  in  the  mouth  of  the  party  to 
say  that  himself  was  a  thief,  and  therefore  not  guilty  of  the  trespass." 
On  the  trial  of  Titus  Oates  for  perjury,  in  1685  (s),  the  court  reject- 
ed the  testimony  of  a  person  who  came  to  swear  that  he  had,  by 
persuasion  of  the  defendant,  perjured  himself  on  a  former  occasion ; 
Lord  Chief  Justice  Jefferies  pronouncing  such  evidence  to  be  "  very 
nauseous  and  fulsome  in  a  court  of  justice."  So  on  the  trial  of 
Elizabeth  Canning  for  perjury,  in  1754  (i\  on  the  question  being 
raised,  Legge,  B.  said :  "  I  believe  witnesses  have  very  often  been 
called,  that  have  declared  they  have  been  perjured  in  other  in- 
stances ;  but  I  will  never  admit  or  suffer  a  person  that  will  say  they 
have  been  perjured  in  another  affair,  and  I  knew  it  before  they  were 
sent  for.  When  she  (L  e.  the  witness)  swears  true,  I  cannot  tell ; 
but  that  she  has  sworn  false  once,  I  must  know."  On  counsel  ob- 
serving that  in  the  case  of  subornation  of  perjury  such  were  ad- 
mitted every  day,  Legge,  B.  answered,  "  They  are  admitted,  but  it 
goes  so  much  to  their  credit."  The  recorder  (Moreton)  expressed  a 
similar  opinion,  and  referred  to  the  case  of  Titus  Oates.  It  is  very 
difficult  indeed  to  see  a  distinction  in  this  respect  between  perjuiy 
and  subornation,  —  why  an  avowal  of  perjury  on  a  former  occasion 
should  be  an  objection  to  competency  in  thQ  one  case,  and  only  to 
credit  in  the  other.  The  maxim  in  question  was  cited  by  Lord 
Mansfield,  as  a  maxim  of  the  civil  law,  in  Walton  i;.  Shelley  (ie),  in 
1786,  which  case  was  afterwards  overruled  (y).  It  has  likewise  been 
referred  to  in  some  other  cases  {w) ;  but  the  decisions  in  such  of 
them  as  can  be  supported  would  stand  very  well  without  it^  —  most^ 
if  not  all,  proceeding  on  the  unimpeachable  principle,  that  a  man 
shall  not  be  allowed  to  take  advantage  of  his  own  guilt,  wioiu;,  or 
fraud  (a?). 

(r)  1  Mod.  282.  597,  per  Gould,  J.  ;  Findon  v.  Pwker,  7 

(*)  10  How.  St  Tr.  107D,  1185,  1186.  Jurist,  908,  907;  StiadmMi  ».  DiihMid, 

(0  19  How.  St.  Tr.  288,  682,  638.  1  C.   B.   888.  889  ;  Mann  •.   Swann,  14 

(«)  1  T.  R.  296.  800.  Johns.  269.  273;  U.  a  ».  Leffler,  11  Petwi, 

(«)  Jordaine  v,  Lashbrook,  7  T.  R.  601.  86,  94. 

(w)  Gibson  «.  Minet,  1  H.  BL   669,  {x)  Infra. 
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§  546.  The  modem  authorities  completely  negative  the  existence 
of  any  such  rule,  so  far  as  witnesses  are  concerned.  It  is  now  un- 
doubted law,  that  a  witness,  although  not  always  bound  to  answer 
them,  may  be  asked  questions  tending  to  criminate,  injure,  or  de- 
grade him  (y).  So,  it  is  the  constant  practice  in  criminal  cases  to 
receive  the  evidence  of  accomplices,  who  depose  to  their  own  guilt 
as  well  as  to  that  of  the  accused ;  and  it  is  not  even  indispensable, 
although  customary  and  advisable,  that  some  material  part  of  the 
stoiy  told  by  the  accomplice  should  be  corroborated  by  untainted 
evidence  (z).  The  cases  of  Titus  Oates  and  Elizabeth  Canning,  the 
chief  authorities  in  favor  of  the  maxim,  were  expressly  overruled  by 
tiie  Court  of  King's  Bench  in  R  v.  Teal  (a).  That  was  a  prosecution 
against  Thomas  Teal,  Hannah  S.,  and  others,  for  conspiring  falsely 
to  charge  the  prosecutor  with  being  the  father  of  a  bastard  child  of 
Hannah  S.  A  nolle  prosequi  having  been  entered  as  to  Hannah  S., 
she  was  examined  as  a  witness  to  prove  that  she  had,  at  the  instiga- 
tion of  the  defendant  Teal,  forsworn  herself  in  deposing  that  the 
prosecutor  was  father  of  the  child.  A  new  trial  being  moved  for  on 
the  ground  that  she  was  an  incompetent  witness,  the  cases  of  Oates 
and  Canning  were  relied  on ;  and  it  was  also  argued,  that  a  person 
who  admits  himself  to  be  an  infidel  is  disqualified  from  giving  evi- 
dence. The  courts  however,  took  a  difierent  view ;  and  Lord  EUen- 
borough  said :  "  An  infidel  cannot  admit  the  obligation  of  an  oath  at 
all,  and  cannot  therefore  give  evidence  under  the  sanction  of  it  But 
though  a  person  may  be  proved  on  his  own  showing,  or  by  other 
evidence,  to  have  forsworn  himself  as  to  a  particular  fact,  it  does  not 
follow  that  be  can  never  afterwards  feel  the  obligation  of  an  oath ; 
though  it  may  be  a  good  reason  for  the  jury,  if  satisfied  that  he  had 
sworn  falsely  on  the  particular  point,  to  discredit  his  evidence  alto- 
gether. But  still  that  would  be  no  warrant  for  the  rejection  of  the 
evidence  by  the  judge ;  it  only  goes  to  the  credit  of  the  witness,  on 
which  the  jury  are  to  decide."  In  the  subsequent  case  of  Rands  v. 
Thomas  (b),  which  was  an  action  for  goods  furnished  to  a  ship,  the 
plaintiff,  in  order  to  show  the  defendant  to  be  a  part-owner,  proved 
that  his  name  was  upon  the  register  as  sucb,  and  also  that,  after  the 
time  when  the  goods  were  furnished,  he  had  executed  a  bill  of  sale 
of  his  share  to  one  Cooke ;  on  whose  oath  the  raster  was  obtained, 
and  he  was  stated  in  it  to  be  a  part-owner.    The  defendant  proposed 

(y)  Bk.  2,  pt.  1,  ch.  1.  (a)  11  East,  807. 

(s)  Bk.  2,  pt  1  ch.  2,  §  171.  (6)  5  M.  &  a  244. 
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to  call  Cooke,  to  prove  that  he  had  inserted  the  defendant's  name  in 
the  register  without  his  privity  or  consent;  on  which  it  was  ob- 
jected, that  Cooke  could  not  contradict  the  oath  he  had  taken  at  the 
time  of  the  registry.  Graham,  B.  acceded  to  this  view,  and  rejected 
the  evidence ;  but  the  court  set  aside  the  verdict,  on  the  anthority 
of  E.  V.  Teal,  holding  that  the  objection  went  only  to  the  credit  of 
the  witness.  So  it  is  competent  for  a  defendant  who  is  sued  on  a 
contract,  to  plead  and  prove  that,  as  between  him  and  the  plaintiff, 
such  contract  was  illegal  or  immoral  (c) ;  but  not  that  it  was  merely 
fraudulent  ((Q.  For  although  a  man  may,  in  a  court  of  justice, 
acknowledge  his  own  wrong  or  fraud,  it  is  a  principle  of  law  that 
he  shall  not  be  allowed  to  take  advantage  of  it  (e),  — ''  NuUus  com- 
modum  capere  potest  de  injuria  sua  propria  "  (/). 


SECTION    III. 

SELF-HARMING  STATEMENTS  IN  CBIBOKAL  CASES. 

§  547.  We  come  lastly  to  self-harming  statements  in  criminal 
cases ;  or,  as  they  are  most  usually  termed,  "  confessions."  In  treat- 
ing this  subject,  we  propose  to  consider,  — 

1.  Estoppels  in  criminal  cases. 

2.  The  admissibility  and  effect  of  extra-judicial  self-criminative 

statements. 

3.  Infirmative  hypotheses  affecting  self-criminative  evidence. 

(e)  Holman   v,   Johnson,  Cowp.   841,  4  id.  401,  409,   per  Best,   J.  ;   Dalj  f. 

843.  Thompson,  10  M.  &  W.  809 ;  Findon  v. 

(d)  Jonea  v.  Yates,  9  B.  &  C.  532,  688.  Parker,  11  id.  675,  681;  Murray  v.  Mann, 

{e)  1   Blackat.  Comin.  443  ;  Co.  Litt.  2  Ezch.  588. 
148  b;  2  Inst.  713;  Montefiori  v.  Monte-  (/)  Co.  Litt.  148  b;  Jenk.  Cent  i, 

fiori,  1  W.  Bl.  868;  Doe  d.  Roberts  v.  Rob-  Caa.  5.     See  Dig.  lib.  50,  tit  17,  1. 184. 
erts,  2  B.  fc  A.  867 ;  Doe  d.  Bryan  v.  Bancka, 
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SUBSECTION  I. 


ESTOPPELS  IN  CBIMINAL  CASES. 


Estoppels  in  criminal  cues 
1.  Judicial  confesaiou     . 


8kt. 
648 
648 


8kt. 

2.  Pleading 649 

8.  Collateral  matters      •    •    .    .    660 


§  548.  In  this  branch  of  the  law  there  are,  for  obviously  just 
reasons,  few  estoppels.  The  first  and  most  important  is  the  estoppel 
bj  judicial  confession.  It  may  be  taken  as  a  rule  of  universal  juris- 
prudence, that  a  confession  of  guilt,  made  by  an  accused  person  to  a 
judicial  tribunal  having  jurisdiction  to  condemn  or  acquit  him,  is 
sufficient  to  found  a  conviction  {g),  even  where  it  may  be  followed 
by  sentence  of  death  ;  such  confession  being  deliberately  made, 
under  the  deepest  solemnities,  oftentimes  with  the  advice  of  counsel, 
and  always  under  the  protecting  caution  and  oversight  of  the 
judge  (A).  "  Confessus  in  judicio  pro  judicato  habetur,  et  quodam- 
modo  sua  sententia  damnatur  **  (t).  "  Confessio  facta  in  judicio,  omni 
probatione  major  est"(y).  "Confessio  in  judicio,  est  plena  pro- 
batio  "  (k).  Still,  if  the  confession  appears  incredible,  or  any  illegal 
inducement  to  confess  has  been  held  out  to  the  accused,  or  if  he 
appears  to  have  any  object  in  making  a  false  confession,  or  if  the 
confession  appears  to  be  made  under  any  sort  of  delusion,  or  through 
fear  and  simplicity  (/),  the  court  ought  not  to  receive  it  So,  if  the 
offence  charged  is  one  of  the  class  denominated  "  facti  perroanentis," 
and  no  other  indication  of  a  corpus  delicti  can  be  found  (m).  The 
numerous  instances  which  have  occurred  of  the  falsity  of  confes- 
sions, judicial  as  well  as  extra-judicial  (n),  traces  of  which  are  visible 
very  early  in  our  legal  history  {p\  fully  justify  this  course.  In  or- 
dinary practice  a  plea  of  guilty  is  never  recorded  by  English  judges, 


{g)  1  Graenl  Et.  §  216,  7th  ed. ;  Tayl. 
£r.  g  792,  4th  ed.  ;  Dig.  Ub.  42,  tit.  2  ; 
Cod.  lib.  7,  tit.  69  ;  Mascard.  de  Prob. 
ConcL  344,  846;  Ayliffe,  Parerg.  Jur.  Can. 
AngL  646 ;  2  Hagg.  Cons.  Rep.  816 ;  1 
Et.  Poth.  §  798. 

(A)  GreenL  in  loc  eii. 

(i)  11  Co.  80  a  ;  Just.  Cod.  lib.  7,  tit. 
59  ;  Dig.  lib.  42,  tit  2,  L  1  ;  Id.  lib.  9, 
tit  2, 1.  26,  S  2. 


(/)  Jenk.  Cent.  2,  Cas.  99. 

(k)  Jenk.  Cent.  8,  Cas.  78. 

(0  Finch's  Law,  29  ;  Ayliffe,  Parerg. 
Jnr.  Can.  AngL  645. 

(m)  See  supra,  ch.  2,  sect  8,  snbsect 
2,  §  441. 

(n)  See  infra,  snbsect.  8. 

(o)  27  Ass.  pi.  40;  22  Ass.  pL  71. 
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at  least  in  serious  cases,  without  first  solemuly  warning  the  accused, 
that  such  plea  will  not  entitle  him  either  to  mercy  or  a  mitigated 
sentence,  and  freely  offering  him  leave  to  retract  it  and  plead  not 
guilty  (j?).  For  it  is  important  to  observe,  that  the  plea  of  not 
guilty  by  an  accused  person  is  not  to  be  understood  as  a  moral  as- 
severation of  his  innocence  of  the  offence  with  which  he  is  charged; 
it  means  no  more  than  that  he  avails  himself  of  the  undoubted  rij^t, 
vested  in  him  by  law,  of  calling  on  the  prosecution  to  prove  him 
guilty  of  that  offence. 

§  549.  2.  An  accused  person  must  plead  the  different  kinds  of 
pleas  in  their  regular  order :  by  pleading  in  bar,  he  loses  his  right 
to  plead  in  abatement,  &c.  (q). 

§  550.  3.  An  accused  person  may  lye  estopped  by  various  col- 
lateral matters  which  do  not  appear  on  record.  Thus  he  cannot 
chaUenge  a  juror  after  he  has  been  sworn  (r),  unless  it  be  for  cause 
arising  afterwards  (s).  If  he  challenges  a  juror  for  cause,  he  must 
show  all  his  causes  together  (t) ;  and  on  a  trial  for  high  treason,  if  he 
means  to  object  to  a  witness,  that  he  is  misdescribed  in  the  list  of 
witnesses  delivered  under  the  7  Ann.  c.  21,  and  6  Geo.  lY.  c.  50,  he 
must  take  the  objection  on  the  voir  dire ;  for  it  comes  too  late  after 
the  witness  has  been  sworn  in  chief  (it).  In  the  case  of  R  v. 
Frost  (v),  which  was  an  indictment  for  high  treason,  where  the  list 
of  witnesses  required  by  those  statutes  was  not  delivered  in  the 
manner  therein  prescribed,  i.  e.  simultaneously  with  the  copy  of  the 
indictment  and  jury  panel,  it  was  held,  on  a  case  reserved,  by  nine 
judges  against  six,  that  the  objection  came  too  late,  after  the  jury 
had  been  sworn  and  the  indictment  opened  to  them. 

ip)  2  Hale,  P.  G.  226.  {$)  Hob.  286.       ' 

(q)  2  Hale,  P.  C.  176;  OoQk*8  case,  &  (t)  2  Hak,  P.  G.  274. 

How.  St.  Tr.  1148.  (u)  B.  v.  Frost,  9  G.  4b  P.  128|,  18S. 

(r)  2  Hale,  P.  G.  298.  (v)  9  G.  &  P.  162  and  187. 
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SUBSECTION  IL 

THE  ADIOSSIBILTTT  AND  EFFECT  OF  EXTRA-JUDICIAL  SELF- 
CRIMINATIVE  STATEMENTS 


Sacr. 
Adminibnity  of  eztra-jadicial  aelf- 

criminatiTe  statements     .     .     .    551 
Most  be  made  Toliiittarily,  or  at 
least  freely 551 


Bbct. 
Effect  of,  when  received     ....    552 

Not  conclusive 552 

If  believed,  sufficient  without  other 

evidence 558 

Caution 558 


§  551.  Self-harming  evidence  is  not  always  receivable  in  crim- 
inal cases,  as  it  is  in  civil>^    There  is  this  condition  precedent  to  its 


^  Confessions.  —  (a.)  Rule, — Admissions  by  a  person  accused  of  crime  snggeet- 
ing  the  inference  that  such  crime  wss  in  fact  committed  as  alleged  are  admissible 
against  such  person.  1  GreenL  £v.  f§  218-285;  Brown  v.  State,  82  Miss.  488,  449; 
State  V.  HoUenscheit,  61  Mo.  802 ;  SUte  v.  Brown,  48  Iowa,  882 ;  Cain  «.  SUte,  18 
Texas,  887  ;  States.  Carriek,  16  Kev.  120 ;  Blackburn  v.  Com.,  12  Bush,  (Ky.)  181, 
186;  Com. «.  Saubom,  116  Moss.  61;  Eiland  v.  State,  52  Ala.  322,  834;  Cox  v.  People, 
80  N.  Y.  500,  515.  See  also  State  «.  Cox,  65  Mo.  29  ;  Com.  v.  Lannan,  18  All.  568. 
Frovided  (1.)  the  court  is  satisfied  that  such  admissions  were  made  voluntarily.  People 
V.  Soto,  49  Cal.  67;  Murphy  v.  SUte,  63  Ala.  1;  Barnes  «.  SUte,  86  Tex.  856;  Murphy 
9,  People,  63  N.  Y.  590,  596;  Com.  9.  Culver,  126  Mass.  464;  SUte  v,  Vann.  82  N.  C. 
631  ;  Harding  v.  State,  54  Ind.  859,  367  :  Young  v.  Com.,  8  Bush,  366  ;  St«e  v.  Gar- 
vey,  28  La.  An.  925;  State  v.  Duncan,  64  Mo.  262.  But  see  Garrard  v.  State,  50  Miss. 
147;  State  «.  Brite,  73  N.  C.  26.  And  provided  (2.)  that  the  crime  charged  is  at  least 
jslanaibly  established  (though  not  necessarily  in  a  manner  prima  fade  conclusive)  by 
evidence  other  than  such  admission.  An  uncorroborated  confession  will  not  warrant 
conviction.  Com.  v.  Smith,  119  Mass.  805;  Bergen  v.  People,  17  111.  426;  Johnson  v. 
State,  59  Ala.  87;  State  v.  German,  54  Mo.  526;  State  v.  Knowles,  48  Iowa,  598 ; 
Smith  V.  Com.,  21  Gratt  809  ;  People  v.  Thrall,  50  Cal.  415  ;  Pitts  v.  Stote,  43  Miss. 
472,  480 ;  U.  S.  «.  WiUianu,  1  Cliff.  5 ;  Lyon  v.  Lyon,  62  Barb.  188.  Such  admis- 
aions  may  extend  to  proof  of  independent  probative  facts,  though  the  term  confession  as 
comtnonly  employed  indicates  rather  an  admission  of  criminal  conduct  than  an  ad- 
miaaiosi  of  &ct8  from  which  such  criminality  may  be  inferred.  State  v.  Red,  53  Iowa, 
69  ;  Fraser  v.  State,  55  Ga.  825  ;  Beigen  v.  People,  17  111.  427  ;  People  v.  Parton,  49 
Cal.  632. 

{b.)  fFhai  Cfmfemonaare  Vctuntary, — No  confession  is  considered  "voluntary" 
if  in  the  opinion  of  the  judge  it  was  made  under  such  stress  «f  promised  advantage  or 
threatened  disadvantage,  directly  connected  with  the  pending  proceedings,  from  per- 
sons in  authority,  as  nsnders  it  probable  that  the  truth  of  such  confession  will  be 
injuriously  affected  thereby.  Com.  c.  Cnffee,  108  Mass.  285;  Fonts  v.  State,  8  Oh. 
St.  98;  Young  v.  Com.,  8  Bush,  (Ky.)  366;  State  v.  Wentworth,  87  N.  H.  196;  U.  S. 
V.  Nott,  1  McLean,  499;  Fife  v.  Com.,  29  Pa.  St  429;  State  v.  Carr,  37  Vt.  191;  Garrard 
V.  State,  50  Miss.  147;  State  v,  Lowhome,  66  N.  C.  638;  People  v.  Barric,  49  Cal.  842. 
Prosecnting  and  arresting  officers,  magistrates,  jailers,  and  all  persons  in  positions 
similar  to  the  above,  are  "persons  in  authority"  within  the  meaning  of  this  provision. 
YanghAn  «.  Com.,  17  Gmtt  576;  State  v.  Gossett,  9  lUch.  428;  Waid  «.  SUte,  50  Ala. 
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admissibility,  that  the  party  against  whom  it  is  adduced  moat  have 
supplied  it  volurUarUy,  or  at  least /ree/y.     It  is  an  established  prin- 

120;  Anstine  v.  People,  51  111.  236;  Beeiy  «.  U.  S.,  2  Colorado,  18S.  SeeakoCom.  t. 
Sego,  125  M&BS.  210  ;  Shifflet  v.  Com.,  14  Gratt.  652 ;  State  «.  Tatro,  50  Vt  481  To 
the  general  rule,  as  above  stated,  there  is  a  recognized  exception.  One  who  turn 
"  state's  evidence  *'  does  so  under  the  implied  condition  tb&t,  should  he  rsAise  to 
testify  when  called  as  a  witness,  his  former  confession  can  be  used  against  hnnaeU^ 
though  such  confession  were  inspired  by  the  hope  of  pardon.  The  attempted  diitiDC- 
tion,  that  sach  proffer  of  pardon  constitutes  an  inducement  to  accuse  othen,  and  doI 
himself,  seems  certainly  a  fine  one.  Com.  v.  Knapp,  10  Pick.  477,  489.  That  u 
inadmissible  confession  furnishes  the  only  clue  to  otherwise  admissible  evidenee  is  bo 
ground  for  the  rejection  of  the  latter  and  so  much  of  the  confession  as  is  Deoessaiy  to 
explain  it.  U.  S.  v.  Richard,  2  Cn.nch,  C.  Ct  489 ;  State  v.  Garrett,  71  N.  C.  85; 
Com.  V,  Knapp,  9  Pick.  496,  511  ;  demons  v.  State,  4  Lea,  28  ;  State  p.  VsigiMitr,  5 
Rich.  (S.  C.)  891;  Duffy  v.  People,  26  N.  Y.  588;  Murphy  «.  SUte,  63  Ala.  1;  People 
V.  Hoy  Yen,  84  Cal.  176  ;  Belote  v.  State,  86  Miss.  96  ;  Fredrick  v.  State,  3  W.  Vs. 
695;  Maasey  v.  State,  10  Tex.  Ct.  App.  645;  Beeiy  v.  U.  S.,  2  Colorado,  186;  Lara  t. 
Com.,  84  Pa.  St.  200.  See  also  People  v.  McCoy,  45  How.  Prac.  216 ;  Com.  t.  Jaaie% 
99  Mass.  488. 

(c.)  Conspiraion.  —  If  a  conspiracy  be  plausibly  establisl|ed,  admissions  by  a  eon* 
spirator  concerning  acts  done  during  the  continuance  of  the  conspiracy,  and  in  fiir- 
therance  of  its  objects,  are  admissible  against  his  fellows^  Lincoln  «.  Clsflin,  7  Wall 
182;  U.  S.  V.  McKee,  8  DU1.  546;  Kehoe  v.  Com.,  85  Pft.  St.  127,  136;  findth  c  State, 
52  Ala.  407  ;  WUliams  v.  State,  47  Ind.  568  ;  SUte  v.  Thibean,  80  Y 1. 100 ;  LoflpM 
V.  State,  8  Tex.  Ct  App.  484,  444;  State  v.  Jackson,  29  La.  An.  354;  People  v.  Gdger, 
49  Cal.  648.  See  also  State  v.  Duncan,  64  Mo.  262  ;  Kelley  v.  People,  55  K.  Y.  565. 
But  the  court  must  be  first  satisfied  by  evidence  aliwuU  of  the  existence  of  such  eoa- 
spiracy.  Hamilton  v.  People,  29  Mich.  195  ;  Hightower  v.  State,  22  Tex.  605 ;  Clsw- 
son  V.  Stite,  14  Oh.  St.  284;  State  v.  Daubert,  42  Mo.  239;  Garrard  v.  State,  50  Misa 
147;  Com.  v.  Waterman,  122  Mass.  48;  Ormsby  v.  People,  53  N.  Y.  472. 

{d.)  Confessitma  hy  C<mdueL  — So-called  confessions  by  conduct  are  usually  origiaal 
circumstantial  evidence.  Conf.  §  519,  n.  1,  (c),  iupra;  M'Kee  v.  People,  36  K.  Y.  US, 
118;  Lawson  v.  State,  20  Ala.  65;  Noftsinger  v.  State,  7  Tex.  Ct.  App.  301,  32S;  Pfeofile 
V.  Stanley,  47  Cal.  1 18.  So  of  statementa  made  in  presence  of  the  accused  undtf  axvsm- 
stances  which  call  for  denial  if  false.  Murphy  v.  State,  86  Oh.  St  628;  State  «.  Beed, 
62  Me.  129,  141 ;  People  v.  Estrado,  49  Cal.  171;  Broyles  v.  State,  47  Ind.  251;  Con. 
V.  Brown,  121  Mass.  69 ;  Kelley  v.  People,  55  N.  Y.  565 ;  State  v.  Bowman,  80  N.  C 
432  ;  Slattery  v.  People,  76  111.  217  ;  Drumright  v.  State,  29  Ga.  430.  See  also  Stato 
V.  Edwards,  13  S.  C.  80;  Campbell  v.  State,  55  Ala.  80. 

(e.)  Form  of  Confession.  —  Evidence  given  under  oath  in  a  former  trial  may  be  after- 
wards used  as  a  confession.     Dickerson  v.  State,  48  Wise.  288  ;  State  v.  Broughtoo,  7 
Ired.  (N.  C.)  L.  96;  Com.  «.  Reynolds,  122  Mass.  454;  Teachout «.  People^  41  K.  Y.  7; 
Alston  ».  State,  41  Tex.  39;  Anderson  v.  State,  26  Ind.  89;  State  •.  Gilinan,  51  Me. 
206;  Snyder  v.  State,  56  Ind.  105.    But  see  Jackson  v.  State,  56  Miss.  811;  Peopieff. 
Garvey,  25  La.  An.  191.    A  criminal  admission  may  be  made  in  any  form.    Abbofttt. 
People,  75  N.  Y.  602;  Com.  v.  Bradford,  126  Mass.  42.     If  such  admission  be  ndoeed 
to  writing,  it  becomes  subject  to  the  rules  governing  documentary  evidence.    Coot 
§  215,  n.  1,.C.  IlL  (a),  supra;  State  ».  Branham,  13  S.  C.  389 ;  Cicero  p.  State,  64 
Ga.  156 ;  Wright  v.  State,  50  Miss.  882.    But  see  State  «.  Rowe,  61  Mcl  171.   A 
confession  is  still  admissible,  if  •* voluntary"  in  the  sense  f^ven  steyrro,  though iw* 
under  promise  of  secrecy.    State  ».  Mitehell,  1  Phil.  (N.  C.)  L.  447;  State  «.  DaraeH. 
1  Houst  C.  R.  (Del. )  821.   Or  gained  by  dew»ption,  frawl,  or  illegality.  Balhov.  IVop^'. 
80  N.  Y.  484,  499;  Com.  v.  Hanlon,  8  Brewst  (Pa.)  461,  499;  State  «.  Jonai,  54  M a 
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ciple  of  Englisli  law,  that  every  confession  or  criminative  statement 
ought  to  be  rejected,  which  has  been  extracted  by  physical  torture, 
coercion,  or  duress  of  imprisonment ;  or  which  has  been  made  after 
any  inducement  to  confess  has  been  held  out  to  the  accused,  by,  or 
with  the  sanction,  express  or  implied,  of  any  person  having  lawful 
authority,  judicial  or  otherwise,  over  the  charge  against  him,  or  over 
his  person  as  connected  with  that  charge.  But  in  order  to  have  this 
effect,  the  inducement  thus  held  out  must  be  in  the  nature  of  a 
promise  of  favor  or  threat  of  punishment ;  i.  e.  it  must  be  calculated 
to  convey  to  the  mind  of  the  accused  that  his  condition,  so  far  as  it 
may  be  affected  by  the  charge  made  against  him,  will  be  rendered 
better  or  worse  by  his  consenting  or  refusing  to  confess.  If,  there- 
fore, it  appears  that  the  accused  was  urged  to  speak  the  truth  on 
moral  grounds  only  (a;),  the  confession  or  criminative  statement 
will  be  receivable ;  as  it  also  will  be,  when  the  supposed  influence 
of  an  illegal  inducement  to  confess  may  fairly  be  presumed  to  have 
been  dissipated  before  the  confession,  by  a  warning  from  a  person  in 
authority  not  to  pay  any  attention  to  it  (y).  The  cases  on  the  sub- 
ject of  what  is  an  illegal  inducement  to  confess  are  very  numerous, 
and  far  from  consistent  with  each  other  (z) ;  and  there  can  be  little 
doubt  that  the  salutary  rule  which  excludes  confessions  unlawfully 
obtained  has  been  applied  to  the  rejection  of  many  not  coming 
within  its  principle  (a),  although  judges  are  now  less  disposed  than 

(x)  See  R.  v.  Jarvia,  L.  Rep.,  1  C.  C.  42  &  43  Vict.  c.  49,  s.  13,  snlwect.  2,  re- 

96;  R.  V.  Reere,  Id.  362;  R.  v.  Gilham,  1  enacting  in  subetance  the  repealed  18  k  19 

Moo.  C.  C.  186;  R.  v.  Wild,  Id.  452.  Vict.  c.  126,  s.  3. 

(y)  The  11  k  12  Vict.  c.  42,  s.  18,  (z)  See  R.  r.  Baldiy,  2  Den.  C.  C.  430. 
glTea  a  form  of  caution,  to  be  given  by         (a)  See  per  Kelly,    L.   C.   B.,  R   v. 

justices  of  the  peace  to  persona  brought  Reeve,  L.  Rep.,  1  C.  C.  362,  363;  R.  v, 

before  them  charged  with  offences;  and  so  Baldry,  2  Den.  C.  C.  430. 
does  the  Summary  Jurisdiction  Act,  1879, 

478;  Price  v.  State,  18  Oh.  St  418  ;  King  v.  State,  40  Ala.  314.  Or  during  intoxica- 
tion, provided  the  party  confessing  be  conscious  of  his  doings.  Eskridge  v.  State,  25 
Ala.  30;  People  v.  Ramirez,  66  Cal.  583 ;  Jefferds  v.  People,  5  Parker,  C.  R.  522,  547, 
560;  Com.  V,  Howe,  9  Gray,  110 ;  State  v.  Feltes,  51  Iowa,  495.  See  also  Lester  v. 
State,  32  Ark.  727.  But  confessions  made  during  sleep  are  not  admissible.  People  v. 
Robinson,  19  Cal.  40.  So  of  a  confession  obtained  by  duress.  State  v,  Carrick,  16 
Nev.  120 ;  State  v.  Drake,  82  N.  C.  592 ;  Joe  v.  State,  38  Ala.  422  ;  Self  v.  State,  6 
Baxter,  244.  But  see  Cady  v.  State,  44  Miss.  332  ;  State  v.  Branham,  13  S.  C.  889, 
395;  State  v.  Graham,  74  N.  C.  646;  Butler  v.  Com.,  2  Duval,  (Ky.)  435. 

All  confessions,  properly  so  called,  are  open  to  explanation  or  rebuttaL  State  v. 
Brown,  1  Ma  Ct.  App.  86.  With  regard  to  confessions  generally,  it  may  be  said  that, 
like  admissions  in  civil  cases,  they  often  constitute  a  levamen  probalionig.  As  Dr. 
Wharton  expresses  it,  "  a  confession  is  rather  a  fact  to  be  proved  by  evidence,  than 
o^dence  to  prove  a  fact"    Whar.  Crim.  £v.  §  628. 
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they  formerly  were  to  hold  that  the  language  used  amounts  even  to 
an  inducement  (().  All  questions  relating  to  the  admissihility  of 
extra-judicial  confessorial  statements  are  of  course  to  he  decided  by 
the  judge.  Where,  on  a  confession  being  oflTered  in  evidence,  it  ap- 
peared that  an  ill^al  inducement  to  confess  had  been  held  out^  bat 
the  answers  of  the  witness  were  confused  and  contradictoij  as  to 
whether  that  was  before  or  after  the  confession,  Parke,  B.  rejected 
it;  saying  that  the  onus  of  proving  that  the  confession  was  not  made 
in  consequence  of  an  improper  inducement  lay  on  the  prosecution; 
and  as  it  was  impossible  to  collect  from  the  answers  of  the  witness 
whether  such  was  the  case  or  not,  the  confession  could  not  be 
received  (c). 

§  552.  With  respect  to  the  efifect  of  extra-judicial  coniiessioBS  or 
statements  when  received,  the  rule  is  clear  that,  unless  otherwise 
directed  by  statute,  no  such  confession  or  statement^  whether  plenaiy 
or  not  plenary,  whether  made  before  a  justice  of  the  peace  or  otber 
tribunal  having  only  an  inquisitorial  jurisdiction  in  tiie  matter,  or 
made  by  deed  or  matter  in  pais,  either  amounts  to  an  estoppel,  or 
has  any  conclusive  effect  against  an  accused  person,  or  is  entitled  to 
any  weight  beyond  that  which  the  jury  in  their  conscience  assign 
to  it 

§  553.  The  necessity  for  clear  and  unequivocal  proof  of  a  eorpa 
delicti  (d),  joined  to  the  desire,  so  strongly  evinced  by  our  law,  to 
protect  parties  from  being  unfairly  prejudiced  by  false  or  hastjr 
statements,  gave  rise  to  the  doubt  whether  a  conviction  can  be  sup- 
ported on  the  mere  extra-judicial  self-criminative  statement  of  an 
accused  person  (e).  Modem  authorities  incline  to  the  affirmative  (/). 
Still,  such  a  principle  should  be  acted  on  with  great  caution;  for  tbe 
numerous  cases  in  which  persons  have  wrongly  accused  themselves^ 
or  wrongly  acknowledged  themselves  guilty  of  crimes,  ought  to  ren- 
der tribunals  very  careful  of  inflicting  punishment,  when  the  only 
proof  of  crime  rests,  .on  the  statement  of  the  supposed  criminal  On 
capital  charges,  and  charges  of  murder  especially,  a  double  degree  of 

(b)  Stephen  on  Evidence,  p.  29.  (/)  R.  v.  Falkner,  R.  ft  R  4S1;  R.  «• 

(c)  R.  V.  Warringham,  15  Jar.  818;  2    Tippett,  Id.  609;  R.  v.Wbceling,  1  Le^h, 
Den.  C.  C.  480,  447,  note.  €.   L.  811,  note.    In  tbe  United  6tai« 

{d)  See  supret,  ob.  2,  sect.  S,  snbaect.  conaiderible  difference  of  opinion  Men  to 

a,  §  441.  prevail  on  this  eulgect.    See  1  GneaL 

(<?)  Matth.  de  Prob.  cap.  1,  N.  7;  R.  Evid.  §  217,  7tb  ed.;  Wbarton,  Amme, 

V.  Eldridge,  R.  &  R.  440;  R,  v.  White,  Id.  Crim.  Law,  818,  8d  ed. ;  Biinil]»  Che. 

508.  Evid.  498. 
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caution  is  requisite :  the  truth  of  the  statement  should  be  carefully 
sifted,  and  everj  effort  made  to  obtain  evidence  to  confirm  or  dis* 
prove  the  corpus  delicti.  These  considerations  apply  with  increased 
force  when  a  confession  is  not  plenary. 


SUBSECTION  III. 

INFIRMATIVE  HYPOTHESES  AFFECTINQ  SELF-CRUONATIVB 

EVIDENCE. 


Smt. 
InfirmatiTe  hypotheses  affecting  self* 

criminatiTe  e^ideBce .     •    .    •    .  554 

Ocmtiiiental  practice 555 

AzgomeiitB  in  favor  of  jadicial  inter- 
rogation    556 

Arguments  against  it 557 

Fabe  self-criroinatiYe  statements     .  559 
Motives  for,  sometimes  impossible 

to  ascertain 559 

Two  classes  of 560 

1*.  Resulting  from  mistake  .     .  560 

1.  Offset 561 

2.  Of  law 562 

S*.  In  exjiectation  of  benefit     .  568 

1.  To  escape  vexation  .    .    .  563 

2.  From  collateral  objects     .  565 
1.    Relating  to  the  party 

himself 565 

1.  To  stifle  inquiry  into 
other  matters    •    .    .  565 

2.  Tsedium  vit»    ...  566 


SacT. 
S.  Relation  bttween  the 

sexes 567 

4.  Vanity  ' 568 

5.  Other  instances     .    .  569 
2.  When  other  parties  are 

involved 570 

1.  Desire    of    benefiting 
others 570 

2.  Desire    of    injuring 
others 671 

Confessions  of  impossible  offences  672 
Additional  infirmative  hypotheses 
in  extra-jndicial  conieasorial 

statements 578 

1.  Mendacity 578 

2.  Mirinterpretation   •    .     .    .  578 
8.  Incompleteness  .....  578 

Non-responsion 574 

Evasive  responslon 575 

False  responsion 576 

Legitimate  use  of  cases  of  false  self- 
criminative  statements   ....  577 


§  554.  The  infirmative  hjrpotheses  afTecting  self-criminative  evi- 
dence deserve  the  deepest  and  most  anxious  attention.  The  pro- 
fessors of  the  civil  law,  on  the  revival  of  its  study  in  Europe, 
attributed  a  peculiar  virtue  to  the  confessions  of  parties.  It  was 
pronounced  a  species  of  proof  of  so  clear,  excellent,  and  transcendent 
a  nature  as  to  admit  of  no  proof  to  the  contrary  {g).    In  a  great 


(g)  **  Multum  a  doctoribus  rei  confessio. 
Probatio  dicitnr  liquidiaaima,  principalis* 
dma,  illustrissima,  adeo  ut  non  admit- 
tat  probationem  in  contrarium."  Mat- 
thsBos  de  Prob.  cap.  1,  N.  6.  They  also 
called  it  "probatio  probatiasiaia.'*  Bon- 
nier, Traits  des  Preuves,  {  241.    It  would 


however  be  most  unjust  to  charge  this 
absurdity  on  the  Roman  law  itself,  which 
in  express  terms  lays  down:  "Si  quia  ultro 
de  maleflcio  fateatur,  non  semper  ei  fides 
habenda  sit:  uonnunqnam  enim  aut  metu, 
aut  qua  alia  de  causa  in  se  conBtentur.'* 
Dig.  lib.  4S,  tit  18,  L  1,  |  27,  when  a 
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degree  connected  with  this  notion  was  the  practice  of  torturing  sus- 
pected persons  to  extract  confessions  (A) ;  —  which>  to  the  disgrace 
of  the  civil  law  in  all  its  modifications  (t),  and  likewise  of  the  canon 
law  {j),  so  long  prevailed  on  the  Continent.  The  absurdity,  to  say 
nothing  of  the  injustice  and  cruelty  of  that  practice,  has  been  too 
ably  and  too  frequently  exposed  to  require  notice  here  (A:) ; — its 
almost  universal  abandonment  in  our  days  is  perhaps  its  severest 
condemnation.  The  fallacy  also  of  attributing  a  conclusive  effect  to 
confessorial  evidence  was  detected  by  the  intelligence  of  later 
times  (l)y  and  has  been  abundantly  confirmed  by  experience.  Why 
must  a  confession  of  guilt  necessarily  be  true  ?  Because,  it  is 
argued,  a  person  can  have  no  object  in  making  a  false  confessorial 
statement,  the  effect  of  which  will  be  to  interfere  with  his  interest 
by  subjecting  him  to  disgrace  and  punishment ;  and  consequently 
the  first  law  of  nature  —  self-preservation  —  may  be  trusted  as  a 
sufficient  guaranty  for  the  truth  of  any  such  statement.  This  rea- 
soning is,  however,  more  plausible  than  sound.  Conceding  that 
every  man  will  act  as  he  deems  best  for  his  own  interest,  still  (be- 
strong  instance  of  false  confession  is  re-  parted  from  it  in  one  instance,  and  others 
corded.  So  in  another  place.  "Si  quia  might  be  adduced.  On  the  subject  of  tor- 
hominem  vivnm  falso  confiteatur  occidisse,  tare,  indeed,  they  copied  their  original  mors 
et  postea  paratus  sit  ostendere  hominem  faithfully;  and  yet  it  would  be  difficult  to 
yivum  esse  :  Julianus  scribit,  cessare  Aqui-  find  a  stronger  exposition  of  the  absurdity 
liam;  quamvis  confessus  sit  se  occidisse;  and  danger  of  the  practice,  than  in  the 
hoc  enim  solum  remittere  actori  confes-  following  language  of  the  Digest  itselt 
soriam  actionem,  ne  necesse  habeat  dooere,  "Qusstioni  fidem  non  semper,  nee  tamen 
eum  occidisse:  ceterum  occisnm  esse homi-  nunqntfm  habendam,  Constitutionibos  de- 
nem  a  quocunque  oportet."  Dig.  lib.  9,  claratur :  etenim  res  est  fragilis,  et  perini* 
tit.  2,  1.  23,  s.  11.  "Hoc  apertius  est  losa,  et  quie  veritatem  fallat.  Nam  pleri- 
circa  vulneratum  hominem :  nam  si  con-  que  patientia  sire  duritia  tormentonm  ita 
fessus  sit  vulnerasse,  nee  sit  vulneratus,  torments  contemnunt,  ut  exprimi  eis  veri- 
sestimationem  cigus  vulneris  faciemns  f  vel  tas  nullo  modo  posnt:  alii  tanta  sunt  im- 
ad  quod  tempns  recurremus?"  Id.  L  24.  patientia,  at  (in)  qnovis  mentiii,  qnam 
"Proinde  is  occisus  quidem  non  sit,  mor-  pati  torments  velint:  ita  fit,  ut  etiamTsrio 
tuns  autem  sit,  magis  est,  ut  non  teneatur  modo  fatientur,  ut  non  tantum  se,  Tenun- 
in  mortuo,  licet  fassus  sit.**  Id.  1.  25.  etiam  alios  comminentur.'*  Dig.  libu  48, 
See  also  Dig.  lib.  48,  tit.  18,  1.  1,  §  17  ;  tit.  18,  1.  1,  §  23.  Notwithstanding  all 
tit  19,  1.  27;  lib.  11,  tit  1,  1.  11,  §§  8  e<  this,  the  compilers  of  the  Digest  reUined 
seg.;  lib  42,  tit  2.  the  practice  of  torture  in  the  Roman  lav, 

(h)  Bonnier,  Traits  des  PreuYes,  647.      and  the  cases  in  which  it  might  be  resorted 
(i)  Introd.  pt.  2,  §§  69,  70,  note  (Q.         to  are  carefully  pointed  out  in  the  sune 
(j)  Decret  Gratian.  Pars  2,  Causa  6,    title,  and  stand  side  by  side  with  the  above 
Quest  5,  cap.  4;  Constit.  Clement  lib.  6,    passage. 

tit  8,  cap.  1,  §  1.  (/)  The  later  civilians  were  fnlly  smsi- 

(k)  *rhe  civilians  professed  to  found  all  ble  of  this  fallacy.  See  Mascard.  de  ProK 
their  labors  on  the  Roman  law.  We  have  Quiest  7;  Mattheus  de  Prob.  cap.  1,  KX. 
seen  in  note  {g)  how  grievously  they  de-    4  and  6;  1  Hagg.  Cons.  Rep.  304 
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sides  the  possibility  of  bis  nnsconceiving  facts  or  law)  be  may  not 
only  be  most  completely  mistaken  as  to  wbat  constitutes  his  true 
interest,  but  it  is  an  obvious  corollary  from  the  proposition  itself^  that 
when  the  human  mind  is  solicited  by  conflicting  interests  the  weaker 
will  give  place  to  the  stronger ;  and  consequently,  that  a  false  con- 
fessorial  statement  may  be  expected,  when  the  party  sees  a  motive 
sufficient,  in  his  judgment,  to  outweigh  the  inconveniences  which 
will  accrue  to  him  from  making  it.  Now,  while  the  punishment 
denounced  by  law  against  offences  is  visible  to  all  mankind,  not  only 
are  the  motives  which  induce  a  person  to  avow  delinquency  confined 
to  his  own  breast,  but  those  who  hear  the  confessorial  statement 
often  know  little  or  nothing  of  the  confessionalist,  far  less  of  the 
innumerable  links  by  which  he  may  be  bound  to  others  who  do  not 
appear  on  the  judicial  stage.  The  force  of  these  considerations  will 
be  better  appreciated  when  we  come  to  examine  separately  the  prin- 
cipal motives  to  false  confessions  (m) ;  but  first,  as  connected  with 
the  whole  subject,  must  be  noted  a  marked  distinction  between  our 
judicature  and  that  of  most  foreign  nations. 

§  555.  In  the  mediaeval  tribunals  of  the  civil  and  canon  laws, 
the  irtquiaiUrrial  principle  was  essentially  dominant  And  this  has 
so  far  survived,  that  in  many  Continental  tribunals  at  the  present 
day  every  criminal  trial  commences  with  a  rigorous  interrogation 
of  the  accused  by  the  judge  or  other  presiding  officer.  Nor  is  this 
interrogation  usually  conducted  with  fairness  towards  the  accused. 
Pacts  are  garbled  or  misrepresented,  questions  assuming  his  guilt 
are  not  only  put,  but  pressed  and  repeated  in  various  shapes ;  and 
hardly  any  means  are  left  untried  to  compel  him,  either  directly  or 
by  implication,  to  avow  something  to  his  prejudice.  This  is  no 
chimerical  danger.  By  artful  questioning  and  working  on  their 
feelings,  weak-minded  individuals  can  be  made  to  confess  or  im- 
pliedly admit  almost  anything ;  and  to  resist  continued  importuni- 
ties to  acknowledge  even  falsehood  requires  a  mind  of  more  than 
average  firmness  (n).    The  common  law  of  England  proceeds  in  a 


(m)  Infra,  confitendnm  emt,  ne  frastni  qneesms-^t." 

(n)  Look  at  tbe  trial,  if  trial  it  can  be  Tacitus,  Annal.  lib.  8,  cap.  67.     A  good 

callfid,  of  C.  Silanns  before  the  Emperor  instance  is  to  be  found  in  tbe  trial  of  tbe 

Tiberius.     "  Multa  aggerebantor  etiam  in-  Due  de  Prasb'n,  in  1847,  wbicb,  baying 

•ontibns  perieulosa  ....  non  temperante  taken  place  before  tbe  Cbamber  of  Peers, 

Tiberio  qain  premeret  voce,  Tultu,  eo  quod  at  tbat  time  tbe  bigbest  tribunal  in  France, 

ipse  ereberrime  interrogabat;  neqne  refel-  may  fairly  be  supposed  to  bave  been  con- 

lere  aut  ehidere  dabatur ;  ac  ssBpe  etiam  ducted  with  the  strictest  regularity.    Tbe 
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way  quite  the  reverse  of  all  this, — holding  that  the  onus  of  proTii^ 
the  guilt  of  the  accused  lies  oa  the  accuser,  and  that  no  peiaon  is 
bound  to  criminate  himself,  according  to  the  maxim, ''  Nemo  tenetar 
seipsum  prodere  "  (o).  It  has  therefore  always  abstained  from  physi- 
cal torture, — "  Cruciatus  legibus  invisi "  (p), — and  taken  great  care, 
perhaps  too  great  care,  to  prevent  suspected  persons  from  beii^  tet- 
rified,  coaxed,  cajoled,  or  entrapped  into  criminative  statements  (j); 
and  it  not  only  prohibits  judicial  interrogation  in  the  first  imAance, 
but,  if  the  evidence  against  the  accused  fails  in  establisliing  aprma 

Dake  was  charged  with  the  murder  of  his         "  Toa  can  change  it  if  joa  gtfe  us  laj 

wife,  and  the  fuUowing  is  part  of  his  in-  reason  to  beliere  the  Gontmy;  if  joa  win 

terrogation  by  the  President.  gire  any  explanation  of  appeannees  tfatt 

'*  Was  she  (the  deceased)  not  stretched  are  inexplicable  apon  any  other  nppoa- 

upon  the  floor  where  you  had  struck  her  tion  than  thatof  your  guilt.**—  **I  do  sot 

for  the  last  tinie  ? "  —  *'  Why  do  you  ask  belieye  I  can  change  thai  ooBTietion  on 

me  such  a  question?*'  your  mind.'* 

Then  foUow  these  questions  and  an-         '*  Why  do  yon  befiere  that  you  caoiMt 

swers.  change  that  conyiction  ? "  —  (The  aceassi, 

**  Yon  must  hare  experienced  a  most  after  a  short  silence,  said  that  he  had  att 

distressing  moment  when  yon  saw,  upon  strength  to  continne.) 
entering   your   chamber,  that   yon  were         *'When  you  committed  this  fni^tful 

covered  with  the  blood  which  you  had  crime,  did  yon  think  of  your  childnn?*'~ 

just  shed,  and  which  you  were  obliged  to  "As  to  the  crime,  I  hare  not  eamnittid 

wash  off  ?  '*  —  *'  Those  marks  of  blood  have  it;  as  to  my  children*  they  are  the  aal^ect 

been  altogether  misinterpiisted.     I  did  not  of  my  constant  thoughta.** 
wish  to  appear  before  my  children  with         "I)o  you  iwnture  to  affirm  tiist  yoQ 

the  blood  of  their  mother  upon  me."  have  not  committed  this  crime  f— (Hw 

"  You  are  very  wretched  to  hare  com-  accused,  putting   his  head   betweea  Ui 

mitted  this  crime  ? "  —  (The accused  makes  hands,  remained  sUent  for  some  mooati, 

no  answer,  but  appears  absorbed. )  and  then  said, )  *'  I  cannot  answer  mdi  a 

"Have  you  not  received  bad  advice,  question.'*    (11  Jur.  865,  Parti) 
which  impelled  you  to  this  crime  ?'*—"  I         (o)  3  Bulst    50.     See  also  14  4  15 

have  received  no  advice.     People  do  not  Yict.  c.  99,  s.  3. 
give  advice  on  such  a  subject."  (p)  Lofft,  M.  434.    Whenefcr  torton 

"Are  yon  not  devoured  with  remorse,  has  been  applied  in  England,  it  vas  ii 

and  would  it  not  be  a  sort  of  solace  to  you  virtue  of  some  real  or  imaginsiy  preiTiga- 

to  have  told    the   truth!"—  "Strength  tive  of  the  Crown  ;  for  it  could  boC  be 

completely  fails  me  to-day."  awarded  in  the  ordinary  coons  of  k«. 

"You  are  constantly  talking  of  your  The  peine,  or  pritime,  forte  d  dmn  nsy 

weakness.     I  have  just  now  asked  you  to  seem  an  exception  to  this,  but  in  tnth  is 

answermestmply  *Ye8,'or'Na*"  — "If  not;  for  the  object  of  it  was  to  conpd  tk 

anybody  would  feel  my  pulse,  he  might  accused  topUad^  i.  e.  say  whether  he  vas 

judge  of  my  weakness.'*  gnilty  or  not,  in  order  that  the  ooott  nigtit 

"  Yet  yon  have  had  just  now  sufficient  know  whether  they  ought  to  proend  to 

strength  to  answer  a  great  many  questions  sentence,  or  impanel  a  jury  to  try  kin. 
in  detail.    You  have  not  wanted  strength         (9)  See  supm^  snbaect.  %  {  551.    ^« 

for  that"  —  (The  accused  makes  no  reply. )  speak  of  the  ordmary  pnetioe  of  <w  tri- 

"  Your  silence  answers  for  you  that  you  bunals;  not  of  the  state  trials  of  fcnaer 

are  guilty.  **  —  *  •  You  have  come  here  with  times,  where  every  role  seoDs  to  hats  Iwa 

a  conviction  that  I  am  gnilty,  and  I  can*  reversed, 
not  change  it" 
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fcLcU  case  against  him,  it  will  not  even  call  on  him  for  his  defence. 
As,  however,  the  introduction  of  judicial  interrogation  into  this 
country  has  been  warmly  advocated  by  able  jurists  (r),  we  propose 
to  examine  briefly  the  claims  of  the  conflicting  systems. 

§  556.  In  favor  of  judicial  interrogation  it  is  argued,  first,  that  it 
13  the  duty  of  courts  of  justice  to  dse  all  available  means  to  get  at 
the  truth  of  the  matters  in  question  before  them,  and,  as  the  accused 
must  necessarily  best  know  his  own  guilt  or  innocence,  he  is  natu- 
rally the  fittest  person  to  be  interrogated  on  that  subject;  and  indeed 
that  in  many  cases,  often  of  the  most  serious  nature,  it  would  be 
impossible,  without  his  own  testimony,  to  prove  crime  against  the 
accused.  Secondly,  that  the  rule  which  excuses  a  man  from  crimi- 
nating himself  is  a  protection  to  none  but  the  evil-disposed;  for 
not  only  have  innocent  persons  nothing  to  dread  from  interroga- 
tion, however  severe,  but  the  more  closely  the  interrogation  is 
followed  up,  the  more  their  innocence  will  become  apparent  And, 
lastly,  that  in  declining  to  extract  self-disserving  statements  from 
the  accused  himself,  while  it  receives  without  scruple  from  the 
mouths  of  witnesses  similar  statements  which  he  has  made  to 
them,  the  English  law  violates  its  own  fundamental  rule,  which 
requires  the  best  evidence  to  be  given. 

§  557.  Before  considering  what  may  be  directly  urged  on  the 
other  side,  it  is  essential  to  point  attention  to  an  important  circum- 
stance commonly  lost  sight  of.  In  the  English  system,  as  in  every 
other,  the  indictment,  information,  act  of  accusation,  or  whatever 
else  it  may  be  called,  is  a  general  interrogation  of  the  accused  to 
answer  the  matters  charged ;  and  every  material  piece  of  evidence 
adduced  against  him  is  a  question  to  him,  whereby  he  is  required 
either  to  prove  that  the  fact  deposed  to  is  false,  or  explain  it  con- 
sistently with  his  innocenca  Any  evidence  or  explanation  he  can 
give  is  not  only  receivable,  but  anxiously  looked  for  by  the  court 
and  jury ;  and,  in  practice,  his  non-explanation  of  apparently  crimi- 
nating circumstances,  always  tells  most  strongly  against  a  prisoner. 
What  our  law  prohibits  is  the  special  interrogation  of  the  accused,  — 
the  converting  him,  whether  willing  or  not,  into  a  witness  against 

(r)  Particularly  Bentbara.    See  his  Ju-  vol.  i.  p.  466.    The  Criminal  Code  (Indict- 

dicial  Evidence,  book  2,  chap.  9;  book  6,  able  Offences)  Bill,  introduced  in  1878, 

chap.  7  ;   book  9,  part  4,  chaps.  2,  8,  4,  provided  for  the  examination,  cross-exam- 

and  part  5,  chap.  3,  &c.    See  alto  a  paper  ination,  and  intexrogation  of  the  accused, 

by  the  present  Mr.  Justice  Stephen  when  but  not  on  oath, 
at  the  bar;  Papen  of  the  Juridical  Society, 

85 
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himself;  assuming  his  guilt  before  proo^  and  subjecting  him  to  an 
interrogation  conducted  on  that  hypothesis.  And  here  a  question 
naturally  presents  itself,  —  Supposing  the  interrogation  of  accused 
persons  advisable,  by  whom  is  it  to  be  performed  ?  There  seems 
but  an  alternative,  —  the  accuser  or  the  court;  and,  if  the  extrac- 
tion of  truth  be  the  sole  object  in  view,  why  is  not  the  accused  to 
be  interrogated  on  oath,  like  other  witnesses?  But  this  and  the 
subjecting  the  accused  to  the  interrogation  of  the  accuser*  although 
sometimes  advocated,  is  not  the  Continental  practice,  where  the 
interrogation  of  the  accused  is  the  act  of  the  tribunal  And  here  a 
difficulty  presents  itself  at  the  outset,  —  How  is  an  abuse  of  power 
in  this  respect  to  be  rectified  ?  Improper  questions  put  to  a  witness 
by  a  party  or  his  counsel  may  be  objected  to  by  the  other  side,  and 
the  judge  determines  whether  the  objection  is  well  founded  But 
when  the  judge  is  the  delinquent,  who  is  to  call  him  to  order  ? 
Decency  and  the  rules  of  practice  alike  prohibit  counsel  from  tak- 
ing exception  to  questions  put  by  the  bench ;  and,  indeed,  the  doii^ 
so  would  be  appealing  to  a  ^an  against  himsel£ 

§  558.  But  to  test  this  important  question  by  broader  principles. 
First,  then,  the  functions  of  tribunals  appointed  to  determine  causes 
are  primarily  and  essentially  judicial,  not  inquisitorial  The  tribu- 
nal is  to  judge  and  decide;  to  supply  the  proofs,  the  materials 
for  decision,  belongs  in  general  to  the  litigant  parties :  though  the 
inquisitorial  principle  is  recognized  thus  far,  that  the  tribunal  is 
empowered  to  extract  facts  from  the  instruments  of  evidence  ad- 
duced, and  in  some  cases  to  compel  the  production  of  others  which 
have  been  withheld.  In  the  next  place,  the  proposition  that  it  is 
the  duty  of  courts  of  justice  to  use  all  available  means  to  get  at  the 
truth  of  the  matters  in  question  before  them,  must  be  understood 
with  these  limitations ;  firsts  that  those  means  be  such  as  are  likely 
to  extract  the  truth  in  the  majority  of  cases ;  and,  secondly,  that 
they  be  not  such  as  would  give  birth  to  collateral  evils,  outweighing 
the  benefit  of  any  truth  they  might  extract  («).  Admitting,  there- 
fore, that  the  special  interrogation  of  accused  persons  might  in  some 
cases  extract  truth  which  otherwise  would  remain  undiscovered, 
(indeed,  the  same  may  be  said  of  torture,  duress  of  imprisonment,  or 
any  other  violent  means  adopted  to  compel  confessions,)  the  law  is 
fuUy  justified  in  rejecting  the  use  of  such  an  engine,  if  on  the  whole 
prejudicial  to  the  administration  of  justice.    Now  that  sort  of  inters 

{a)  See  Introd.  pt  S. 
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iogafion»  even  when  conducted  with  the  most  honest  intention*  must, 
in  order  to  be  effective,  assume  the  shape  of  cross-examination,  and 
consequently  involve  the  judge  in  an  intellectual  contest  with  the 
accused, — a  contest  unseemly  in  itself,  dangerous  to  the  impar- 
tiality of  the  judge,  and  calculated  to  deti'act  from  the  moral  weight 
of  the  condemnation  of  the  accused,  though  ever  so  guilty.  In 
gladiatorial  conflicts  of  this  kind,  the  practised  criminal  has  a  much 
better  chance  of  victory  than  an  innocent  person,  embarrassed  by 
the  novelty  and  peril  of  his  situation  ;  whose  honesty  would  proba- 
bly prevent  his  attempting  a  suppression  of  truth,  however  much 
to  his  prejudice;  and  whose  inexperience  in  the  ways  of  crime, 
were  he  in  a  moment  of  terror  to  resort  to  it,  would  insure  his 
detection  and  ruin.  But  where  the  judge  is  dishonest  or  preju- 
diced, the  danger  increases  immeasurably.  The  screw  afforded  by 
judicial  interrogation  would  then  supply  a  ready  mode  of  compelling 
obnoxious  persons,  under  penalty  of  condemnation  for  silence,  to 
disclose  their  most  private  affairs ;  and  corrupt  governments  would 
be  induced,  in  order  to  get  at  the  secrets  of  political  enemies,  or 
sweep  them  away  by  penal  condemnation,  to  place  unprincipled  men 
on  the  bench,  thus  polluting  justice  at  its  source.  In  short,  judicial 
interrogation,  however  plausible  in  theory,  would  be  found  in  prac^ 
tice  a  moral  torture;  scarcely  less  dangerous  than  the  physical 
torture  of  former  times,  and,  like  it,  unworthy  of  a  place  in  the  juris- 
prudence of  an  enlightened  country. 

§  559.  To  return  to  the  subject  of  false  self-criminative  state- 
ments. It  is  sometimes  impossible  to  ascertain  the  motive  which 
has  led  to  a  confession  indisputably  false.  In  November,  1580,  a 
man  was  convicted  and  executed  on  his  own  confession,  for  the 
murder,  near  Paris,  of  a  widow  who  was  missing  at  the  time,  but 
who  two  years  afterwards  returned  to  her  home  (t).  And  the  cele- 
brated case  of  Joan  Parry  and  her  two  sons  —  who  were  executed 
in  this  country  in  the  seventeenth  century,  for  the  murder  of  a  man 
named  Harrison,  who  reappeared  some  years  afterwards  —  affords 
another  instance.^  That  conviction  proceeded  chiefly  on  the  confes- 
sion of  one  of  the  accused;  whether  the  result  of  insanity,  fear, 
improper  inducements  to  confess,  or  the  desire  of  revenge  against 
his  fellow-prisoners,  it  is  difficult  to  determine  (u), 

(0  Boniiier,  Traits  (Ipa  Preuves,  §  256.  false  confession  by  John  Sharpe  of  the 

This  seeiof  the  case  referred  to  in  Mat-  murder  of  Catharine  Ebnes,  Ann.  Beg.  for 

thttus  de  Prob.  cap.  1,  n.  4.  1838,  Chron.  74. 

(u)  14  How.  St,  Tr.  131S.  See  also  the 
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§  560.  All  false  self-criminative  statemeDts  are  divisible  into  two 
classes,  —  those  which  are  the  result  of  mistake  on  the  part  of  the 
confessionalist,  and  those  which  are  made  by  him  in  expectatioD  of 
levieJU.  And  the  former  are  twofold,  —  mistakes  of  fact  and  mis- 
takes of  law. 

§  561.  First,  of  mistakes  of  fact.  A  man  may  believe  himself 
guilty  of  a  crime,  either  when  none  has  been  committed,  or  where  a 
crime  has  been  committed,  but  by  another  person.  Mental  aberra- 
tion is  the  obvious  origin  of  many  such  confessions.  But  the  actora 
in  a  tragedy  may  be  deceived  by  surrounding  circumstances,  as  well 
as  the  spectators.  A  case  has  been  cited  in  a  former  part  of  this 
work  (x),  where  a  girl  died  in  convulsions,  while  her  father  was  in 
the  act  of  chastising  her  very  severely  for  thefts  and  he  fully  believed 
that  she  died  of  the  beating ;  but  it  afterwards  turned  out  that  she 
had  taken  poison  on  finding  her  crime  detected.  If  the  saigeon 
had  not  made  a  post-mortem  examination,  that  man  would  have 
been  indicted  for  homicide,  and  most  probably  would  have  pleaded 
guilty  to  manslaughter,  at  least  Instances  frequently  occur,  where 
death  from  previously  existing  disease  follows  shortly  after  the 
unjustifiable  infliction  of  wounds  or  blows,  believed  by  the  guilty 
party  to  have  been  fatal  (y).  So,  a  man  may  mistake  for  a  robber 
a  corpse  which  has  been  secretly  conveyed  into  his  chamber,  may 
inflict  blows  or  wounds  on  it,  and,  discovering  the  mistake,  consider 
himself  guilty  of  homicide  (z).  An  habitual  thief  may,  by  confound- 
ing one  of  his  exploits  with  an&ther,  suppose  and  admit  himself 
guilty  of  an  offence  in  which  he  really  bore  no  part  (a) ;  although  it 
must  be  acknowledged  that  justice  is  not  likely  to  suffer  much  from 
this.  Under  the  present  head  may  be  classed  some  of  the  confes- 
sions of  witchcraft  that  will  be  noticed  presently  (b). 

§  562.  2.  Next,  as  to  mistakes  of  law.  It  should  never  be  fo^ 
gotten  that  all  confessions  avowing  delinquency  in  general  tenss 
are,  more  or  less,  ean/essianes  juris  ;  and  this  will  in  a  great  d^ree 
explain,  what  to  unreflecting  minds  seems  so  anomalous,  the  caution 
exercised  by  British  judges  in  receiving  a  plea  of  guilty  {c).  The 
same  observation  of  course  applies  to  all  extra-judicial  statements 
which  are  not  mere  relations  of  facts.    And  here  one  great  cause  of 

(x)  Suyra,  ch.  2,  %  ii1\  BecVs  Med.  btck,  in  the  Arabun  Nights*  EotortiiB* 
Jur.  766.  inents. 

(y)  See  Taylor's  Ked.  Jar.  chap.  29,         {n)  8  Benih.  Jud.  Er.  157, 158. 

7th  ed.  W  /»/~- 

(s)  See  the  stoiy  of  the  little  Hanch-         (e)  Sufva^  sabeect  1,  {  54IL 
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error  is  ignorance  of  the  meaning  of  forensic  terms  (d)  ;  especially 
where  the  accused,  conscious  of  moral,  is  unaware  that  he  has  not 
incurred  l^al  guilt.  Thus,  a  man  really  guilty  of  fraud  or  larceny 
might  plead  guilty  to  a  charge  of  robbery,  through  ignorance  that, 
in  legal  signification,  the  latter  means  a  taking  of  propeity  accom- 
panied with  violence  to  the  person,  though  it  is  popularly  used  to 
designate  any  act  of  barefaced  dishonesty.  Tliis  is  a  mistake  which 
formerly  might  have  cost  a  man  his  life ;  and  to  this  hour  a  person 
really  guilty  of  manslaughter  might,  through  ignorance,  plead  guilty 
of  the  capital  offence  of  murder.  Again,  the  distinction*  between 
larceny  and  aggravated  trespass  is  sometimes  very  slight ;  so  that 
an  ignorant  man,  conscious  that  he  cannot  defend  his  right  to  prop- 
erty which  he  has  taken,  might  plead  guilty  to  a  charge  of  larceny, 
where  there  had  been  no  animus  furandi. 

§  563.  In  the  other  class  of  false  self-criminative  statements,  the 
statement  is  known  by  the  confessionalist  to  be  false,  and  is  made 
in  expectation  of  some  real  or  supposed  benefit  It  is  obviously 
impossible  to  enumerate  the  motives  which  may  sway  the  minds  of 
men  to  make  false  statements  of  this  kind(e).  First,  many  are 
made  for  ease,  and  to  avoid  vexation  arising  out  of  the  charge ;  and 
in  some  of  these  cases  the  cause  of  the  false  statement  is  apparent, 
viz.  when  it  is  made  to  escape  torture,  either  physical  or  moral  (/). 
In  others,  it  is  less  obvious.  Weak  or  timorous  persons,  confounded 
at  finding  themselves  in  the  power  of  the  law,  or  alarmed  at  the 
testimony  of  false  witnesses  or  the  circumstantial  evidence  against 
them,  or  distrustful  of  the  honesty  or  capacity  of  their  judges, 
hope  by  an  avowal  of  guilt  to  obtain  leniency  at  their  hands  {g). 

{d)  27  Affl.  pi.  40.     A  woman  was  ar-  sell  CoMn,  May  10,  1812.      It  appeared 

nigned  for  having  feloniously  stolen  some  that  Colyin,  who  was  the  brother-in-law 

bread:  who  said  that  she  did  it  by  com-  of  the  prisoners,  was  a  person  of  a  weak 

nand  of  her  husband.     And  the  justices  and  not  perfectly  sound  mind;  that  he  was 

through  pity  would  not  take  her  acknowl-  considered  burdensome  to  the  family  of  the 

edgment^  but  took  the  enquest,  by  which  prisoners,   who  were  obliged  to  support 

it  was  found  that  she  did  it  by  coercion  of  him;  that  on  the  day  of  his  disappearance, 

her  husband  against  her  will,  whereupon  being  in  a  distant  field,  where  the  prisoners 

the  went  quit,  &c.  were  at  work,  a  violent  quarrel  broke  out 

(e)  See  Benth.  Jud.  Kv.  Book  5,  chap,  between  them;  and  that  one  of  them  struck 

0,  sects.  %  and  3.  him  a  severe  blow  on  the  back  of  the  head 

(/)  See«uj9ra,  §§  554  «^  seq.  with  a  club,   which    felled    him  to  the 

{g)  A  striking  instance  of  this  is  af-  groun<l.     Some  suspicions  arose  at  that 

forded  by  the  case  of  the  two  Boorns,  who  time  that  he  had  been  murdered;  which 

were  convicted  in  the  Supreme  Court  of  were  increased  by  the  finding  of  his  hat  in 

Vermont,  in  Bennington  County,  in  Sep-  the  same  field  a  few  months  afterwards, 

tember  term,  1819,  of  the  murder  of  Bus-  These  suspicions  in  process  of  time  sub- 
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§  564.  Moreover^  an  innocent  man,  accused  or  suspected  of  a 
crime,  may  deem  himself  exposed  to  annoyance  at  the  hands  of 
some  person,  to  whom  his  suffering  as  for  that  crime  would  be 
acceptable  (A).  To  this  class  belong  those  cases  where  the  evi- 
dence necessaiy  to  establish  the  innocence  of  the  confessionalist 
would  be  the  means  of  disclosing  transactions  which  it  was  the 
interest  of  many  to  conceal ;  or  would  bring  before  the  world,  in 
the  character  of  a  criminal,  some  eminent  individual,  whose  reward 
for  a  false  acknowledgment  of  guilt  would  be  great,  and  whose  ven- 
geance for  exposure  might  be  terrible.  Under  circumstances  like 
these,  the  accused  is  induced  by  threats  or  bribes  to  suppress  the 
defence,  and  own  himself  the  author  of  the  crime  imputed  to 
him.^ 

§  565.  But  false  self-criminative  statements  also  arise  from 
objects  wholly  collateral,  relating  either  to  the  party  himself  or  to 
others.  Ist  With  respect  to  the  first  of  these.  1.  A  false  confession 
of  an  offence  may  be  made  with  the  view  of  stifling  inquiry  into 
other  matters,  as,  for  instance,  some  more  serious  offence  of  which 
the  confessionalist  is  as  yet  unsuspected  (t). 

§  566.  2.  The  most  fantastic  shape  of  this  anomaly  springs  from 
the  state  of  mental  unsoundness  which  is  known  by  the  name  of 
tofdium  mtm  (k).    Several  instances  are  to  be  found  where  persons 

tided;  bat,  in  1819,  one  of  the  neighbors  being  sow  withdrawn  ftiid  eontztdictei 
haying  repeatedly  dreamed  of  the  murder,  and  a  reward  offered  for  the  diacoTei7  of 
with  great  minnteneas  of  circumstance,  the  miadng  man,  he  was  foood  m  Kev 
both  in  regard  to  the  death  and  the  con-  Jersey,  and  returned  home,  in  time  to  pie- 
oealroent  of  the  remains,  the  prisoners  vent  the  execution.  He  had  fled  for  ku 
were  vehemently  accused,  and  generally  that  they  would  kill  him.  The  hoaa 
believed  guilty  of  the  murder.  Upon  were  thoee  of  some  animaL  Tbey  had 
strict  search,  the  pocket-knife  of  Colvin,  been  advised,  by  some  mi^udging  friods, 
and  a  button  of  his  clothes,  were  found  in  that,  as  they  would  certainly  be  cmvictcd 
an  old  open  cellar  in  the  same  field,  and  upon  the  circumstances  proved,  their  onlj 
in  a  hollow  stump,  not  many  rods  from  it,  chance  for  life  was  by  oommutttioD  of  poo- 
were  discovered  two  nails,  and  a  numlier  ishroent,  and  that  this  depended  on  their 
of  bones,  believed  to  be  those  of  a  man.  making  a  penitential  oonfeasioii,  and  then- 
Upon  this  evidence,  together  with  their  upon  obtaining  a  recommendation  to  nifrcf. 
deliberate  confession  of  the  fact  of  the  1  Greenl.  Ev.  §  214,  note  (2),  7th  ei 
murder  and  concealment  of  the  body  in  {h)  8  Benth.  Jud.  £v.  124. 
those  places,  they  were  convicted  and  sen-         (t)  Id. 

tenced  to  die.     On  the  same  day  they  ap-         {k)  See  Bacon's  Essay  on  Desth;  Dv- 

plied  to  the  legislature  for  a  commutation  lib.  29,   tit.   5,  L   1,   §  28 ;  Mttth.  de 

of  the  sentence  of  death  to  that  of  perpet-  Crimin.  ad  lib.  4S  Dig.  tit  16,  Mp-  U 

ual  imprisonment ;  which,  as  to  one  of  N.  2. 
them  only,  was  granted.    The  confession 

1  For  sonjie  additional  oases,  see  Whar.  Crim.  Ev.  §  884,  and  notfli 
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tired  of  life  have  falsely  accused  themselves  of  capital  crimes,  which 
were  either  purely  fictitious,  or  were  committed  by  others  (/).  In 
such  cases  the  maxim  of  the  Continental  lawyers,  ''  Nemo  auditur 
perire  volens  "  (m),  may  be  applied  with  advantage. 

§  567.  3.  '*  In  the  relation  between  the  sexes/'  says  Bentham, 
when  treating  of  the  subject  of  false  confessions  (n),  ^  may  be  found 
the  source  of  the  most  natural  exemplifications  of  this,  as  of  so 
many  other  eccentric  flights.  The  female  unmarried,  —  punishment 
as  for  seduction  hazarded,  the  imputation  invited  and  submitted  to, 
for  the  purpose  of  keeping  off  rivals,  and  reconciling  parents  to  the 
alliance.  The  female  married,  —  the  like  imputation,  even  thoi^h 
unmerited,  invited  with  a  view  to  marriage,  through  divorca''  And 
so  sensible  was  the  canon  law  of  this  country  of  the  danger  of  false 
confessions  from  this  source,  that,  as  we  have  seen,  it  would  not 
allow  adultery  to  be  proved  (at  least  for  the  purpose  of  divorce 
a  vinculo  Tnatrimonii)  by  the  unsupported  confession,  judicial  or 
extra-judicial,  of  the  wife  (o). 

§  568.  4  •*  Vanity,"  observes  the  jurist  above  quoted  (p),  "  with- 
out the  aid  of  any  other  motive,  has  been  known  (the  force  of  the 
moral  sanction  being  in  these  cases  divided  against  itself)  to  afford 
an  interest  strong  enough  to  engage  a  man  to  sink  himself  in  the 
good  opinion  of  one  part  of  mankind,  under  the  notion  of  raising 
himself  in  that  of  another.  False  confessions,  from  the  same  motive, 
are  equally  within  the  range  of  possibility,  in  regard  to  all  acts 
regarded  in  opposite  points  of  view  by  persons  of  different  descrip- 
tions. I  insulted  such  or  such  a  man :  I  wrote  such  or  such  a  party 
pamphlet,  regarded  by  the  ruling  party  as  a  libel,  by  mine  as  a  meri^ 
torious  exertion  in  the  cause  of  truth :  I  wrote  such  or  such  a  re^ 
ligious  tract,  defending  opinions  regarded  as  heretical  by  the  Estab- 
lished Church,  regarded  as  orthodox  by  my  sect."  "  Quam  multi," 
says  one  of  the  ablest  of  the  later  civilians  (g),  "  sunt  gloriosi  militis 

{I)  A  Frenchman  named  Hubert  wan  pi  186;  5  Causes  CeUbres,  454,  ed.  Richer; 

convicted,  and  executed,  on  a  most  cir-  Matth.  in  loc  ciL 
enmstantial  confesnoo  of  his  having  occa-*         (i»)  8  Benth.  Jiid.  £v.  116,  117. 
sioDed  the  jipwat  fire  of  London  in  1666;         (o)  Supra,  f  441.    And  see  the  Canons 

" although/' adds  the  historian,  "neither  of  1597,  cap.  6,  and  of  1604,  cap.  105. 

the  judges  nor  any  present  at  the  trial  did  Also  the  judgment  of  Sir  WiUiam  Scott  in 

believe  him  guilty,  but  that  he  was  a  poor  Mortimer  v.  Mortimer,  2  Hagg.  Cons.  Kep. 

distracted  wretch  weary  of  life,  and  chose  816;  Gibs.  Cod.  Jnr.  Eccl.  Angl.  tit.  22, 

to  part  vifiih  it  in  that  way.**    Continua-  cap.  17,  and  Ought  Ordo  Jud.  tit  218. 
tion  of  Lord  Clarendon's  Life,  852,  853.  {p)  8  Benth.  Jud.  Ev.  117,  118. 

(m)  Bonnier,  Traits  de8Freuves,§§  256         (q)  Blatth.  de  Crimin.  ad  lib.  48  Dig. 

and  257;  D'Agneaseaa  (CEuyres),  torn.  4,  tit  16,  cap.  1,  N.  8. 
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similes^  qui  triginta  Sardos,  sexaginta  Macedones,  centum  Cilices 
uno  die  occidisse  se  gloriantur,  atque  etiam  elepbanto  in  India 
pugno  perfregisse  femur;  quos  poena  potins  quam  commiseratione 
dignos  dixerit  nemo."  False  statements  of  this  kind  are  sometimes 
the  offspring  of  a  morbid  love  of  notoriety  at  any  price.  The  motive 
that  induced  the  adventurous  youth  to  bum  the  temple  of  Ephesus 
would  surely  have  been  strong  enough  to  induce  him  to  declare 
himself,  however  innocent^  the  author  of  the  mischief^  had  it  oo> 
curred  accidentally. 

§  569.  5.  Several  other  instances  may  be  found,  of  false  con- 
fessions made  with  a  view  to  some  specific  collateral  end  (r).  The 
Amalekite  who  fiedsely  accused  himself  of  having  slain  Saul  presents 
an  early  and  authentic  instance  (<^).  Soldiers  engaged  on  foreign 
service  not  unfrequently  declare  themselves  guilty  of  having  com- 
mitted crimes  at  home,  in  order  that,  by  being  sent  back  to  take 
their  trial,  they  may  escape  from  military  duty  (Q.  Formerly,  when 
transportation  was  looked  upon  by  many  of  the  lower  orders  as  a 
boon  rather  than  a  punishment,  offences  were  occasionally  com- 
mitted in  the  hope  of  procuring  the  supposed  benefit ;  and  it  is  not 
improbable  that  false  confessions  of  offences  which  had  been  reaUy 
committed  by  others  were  made  with  the  same  object 

§  570.  2d.  Hitherto  we  have  been  considering  cases  where  the 
false  confession  is  made  with  the  view  of  benefiting  the  confes- 
sionalist  himself  We  now  proceed  to  those  in  which  other  parties 
are  involved.  1.  The  strongest  illustrations  of  this  are  where  the 
person  who  makes  the  false  confession  is  desirous  of  benefiting 
others ;  as,  for  instance,  to  save  the  life,  fortune,  or  reputation  of, 
or  to  avert  suffering  from,  a  party  whose  interests  are  dearer  to  him 
than  his  own.  A  singular  instance  of  this  is  said  to  have  taken 
place  at  Nuremberg,  in  1787,  where  two  women  in  great  distress, 
in  order  to  obtain  for  the  children  of  one  of  them  the  provisions 
secured  to  orphans  by  the  law  of  the  country,  falsely  charged  them- 
selves with  a  capital  crime.  They  were  convicted ;  and  one  was 
executed,  but  the  other  died  on  the  scaffold,  through  excitement 
and  grief  at  witnessing  the  death  of  her  friend  (v).    A  case  is  also 

(r)  Under  this  head  ooines  the  cele-         (/)  False  oonfeanons  of  de$erti<m  are  w 

hnted  case  of  the  slaye  Prinutivas,  who,  coTmnon,  that  a  special  clause  (a.  26)  rs- 

to  escape  from  his  master,  falsely  accused  specting  them  is  inserted  in  Army  Act,  1 881. 
himself  and  others  of  homicide.     Dig.  lih.        (u)  Case  of  Maria  Schoning  and  Anna 

48,  tit  18, 1. 1,  §  27.  Harlin,  Causes  C^Ubres  Etrangires,  vnL  1, 

is)  2  Sam.  1.  p.  200,  Paris,  1827. 
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mentioned,  where,  after  a  serious  robbery  had  been  committed,  a 
man  drew  suspicion  of  it  on  himself,  and  when  examined  before  a 
magistrate  dropped  hinls  amounting  to  a  constructive  admission  of 
his  guilty  in  order  that  his  brothers,  who  were  the  real  criminals, 
might  have  time  to  escape ;  and  afterwards  on  his  trial,  the  previous 
object  having  been  attained,  proved  himself  innocent  by  a  complete 
aUbi  (v).  It  is  well  known  that  persons  have  sometimes  destroyed 
themselves  with  the  view  of  benefiting  their  families.  The  less 
exalted  motive  of  getting  money  has  sometimes  had  the  same 
effect  («). 

§  571.  2.  The  desire  of  injuring  others  has  occasionally  led  to 
the  like  consequence.  Persons  reckless  of  their  own  fate  have 
sought  to  work  the  ruin  of  their  enemies,  by  making  false  con- 
fessions of  crimes  and  describing  them  as  participators.  We  shall 
feel  little  surprise  at  this,  when  we  recollect  how  often  persons  have 
inflicted  grievous  wounds  on  themselves,  and'  even  in  some  instances, 
it  is  said,  committed  suicide,  in  order  to  bring  down  suspicion  of 
intended  or  actual  murder  on  detested  individuals  (y). 

§  572.  The  anomaly  of  false  confession  is  not  confined  to  cases 
where  there  might  have  been  a  criminal  or  corpus  delicti.    Instances 

{v)  1  Chit.  Crim.  Law,  85.  ToMng   capital  punishment,   is  a  well- 

{x)  **  On  assure  qu'en  Chine  il  y  a  des  known  fart.     I  have,  since  writing  that 

penonnes  qui  avouent   pour  autmi  des  note  in  1846,  spent  fifteen  yean  in  active 

delits  l^rs,  afin  de  subir  la  punition  an  service  in  this  country,  four  of  them  as 

lieu  et  place  dn  veritable  coupable,  qui  les  consul  at  Ningpo  and  Shanghae  in  Middle 

indemnise  ensuite  largement.**    Bonnier,  China,  and  now  four  as  consul  at  this  port, 

Traits  des  Preuves,  §  256  :  no  authority  the  most  northerly  of  the  Empire  ;  and  I 

cited.    A  modem  traveller  also,  speaking  can  assure  you  that    the  custom  exists 

of  China,  says,  ^'  Persons  condemned  to  everywhere  throughout  it.     The  thing  is 

death  may  procure  a  substitute,  who  can  naturally  not  one  very  frequently  done. 

t^:i^2'y^lTc^Z:[r^;.  Butthete^.tlngheung  ^^  ^  t<. 
167.  personate  murderer,*  is  probably  as  farail- 
After  the  publication  of  the  third  edi-  iar  to  those  conversant  with  Chinese  crim- 
tion,  the  author  received  a  letter  on  this  inal  proceedings  and  laws  as  is,  for  in- 
aabject  from  Mr.  T.  T.  Meadows,  British  stance,  the  English  term  'turn  Queen's 
Consul  at  Newchwang,  Northern  China,  evidence' to  those  conversant  with  English 
in  which  he  says,  **  I  feel  desirous  of  re-  criminal  proceedings.  The  inducement  is 
moving  a  doubt  expressed  at  the  end  of  not  always  money.  Juniors  in  families 
your  note  (z),  p.  690  (8d  edition),  respect-  have  been  known  to  personate  their  crim- 
ing Chinese  substitutes  in  criminal  cases,  inal  seniors,  and  even  domestic  slaves  or 
In  1847,  I  published  a  volume  of '  Desul-  serfs  their  guilty  masters  to  whom  they 
tory  Notes  on  the  Government  and  People  were  attached."  The  custom  supplies  the 
of  China*;  and  the  13th  note  is  headed  chief  incident  in  Mr.  James  Payn's  novel 
*0n  personating  criminals.' ....  I  think  "By  Proxy." 
that  UQte  will  satisfy  you  that  the  person-  {y)  See  bk.  2,  pt.  2,  §  206. 
ttion  of  criminals,  and  that  in  cases  in- 
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are  to  be  found  in  the  judicial  histories  of  most  countries,  wbere 
persons,  with  the  certainty  of  incurring  capital  punishment,  have 
acknowled^d  crimes  now  generally  recognized  as  impossibla  We 
allude  chiefly  to  the  prosecutions  for  witchcraft  and  risible  com- 
munion with  evil  spirits,  which  in  former  ages,  and  especially  in 
the  seventeenth  century,  disgraced  the  tribunals  of  these  realms. 
Some  of  them  present  the  extraordinary  spectacle  of  indiridoaK 
not  only  freely  (so  far  as  the  absence  of  physical  texture  oonstitotes 
freedom)  confessing  themselves  guilty  of  these  imaginary  otfenoes, 
with  the  minutest  details  of  time  and  place ;  but  even  charging 
themselves  with  having,  through  the  demoniacal  aid  thus  avowed, 
committed  repeated  murders  and  other  heinous  crimes  (s).  The 
cases  in  Scotland  are  even  more  monstrous  than  those  in  Eng- 
land (a) ;  but  there  is  strong  reason  to  believe  that  in  most  of  tbem 
the  confession  was  obtained  by  torture  (b)  ;  and  the  following  sen* 
sible  solution  of  the  psychological  phenomenon  which  they  all  pie* 
senty  is  given  by  an  eminent  writer  on  the  criminal  law  of  the 
former  country (c):  —  ''All  these  circumstances  duly  conridered; 
the  present  misery ;  the  long  confinement ;  the  small  hope  of  ac- 
quittal ;  the  risk  of  a  new  charge  and  prosecution  ;  and  the  certain 
loss  of  all  comfort  and  condition  in  society ;  there  is  not  so  much 
reason  to  wonder  at  the  numerous  convictions  of  witchcraft  on  the 
confessions  of  party.  Add  to  these  motives,  though  of  themselves 
sufficient,  the  influence  of  another,  as  powerful  perhaps  as  any  of 
them,  —  the  unsound  and  crazy  state  of  imagination  in  many  of 
those  unhappy  victims  themselves.  In  those  times,  when  evoy 
person,  even  the  most  intelligent,  was  thoroughly  persuaded  of  the 

[z)  See  the  cases  of  Mary  Smith,  2  How.  nal  Trials  in  Scotland.'*  Edinh.  1831,  tit 

St.  Tr.   1049;  and  of  the  Three  Devon  <*  Witchcraft,"  in  the  General  Indei.   Set 

Witches,  8  How.  St  Tr.  1017;  the  note  to  in  particular  the  case  of  Isohel  Elliot,  Sfjit 

the  case  of  the  Bury  St  Edmond's  Witches,  IS,  1678,  who,  ynih  mim$  cOun,  jmdieidff 

6  How.  St  Tr.  647;  and  the  case  of  the  confessed  to  have  b$eH  bapliztd  b^  At  J>9ik 

Essex  Witches,  4  How.  St  Tr.  817,  the  ORdtohavehdMdoBrnai eopuimtioBmAhm. 

latter  especially.    The  confessions  of  Anne  They  were  all  oonvictMi  and  bunt    (A^ 

Cate,   4    How.    St   Tr.  856,  of  Rebecca  not,  860,  861.)    A  similar  oonfesMoo  vit 

West,  Id.  840,  of  Rose  Hallybread,  Id.  made  by  Lnobell  Oowdie,  April  18, 168i; 

852,  of  Joyce  Boanes,  Id.  853,  and  of  Re-  Pitcaim,  vol.  4,  p.  60S.     See  al«>  tb* 

becca  Jones,  Id.  854,  are  among  the  most  case  of  Bessie  Dnnlop^  Id.  vol.  S,  p^  49. 
remarkable;  the  first  two  of  which  are  set         {b)  For  a  full  description  of  the  isftn- 

out  in  the  Appendix  to  this  work.  No.  II.  ments  of  torture  used  for  this  porpose,  m 

(a)  A  large  number  of  these  are  col-  Pitcaiiv,  yoI.  2,  pp.  60,  S75,  876. 
lected  in  Amofs  Collection  of  Celebrated         (c)  Hume's  Grim.  Law  of  SooUsnd.  wl 

Criminal  Trials  in  Scotland,  pp .  847  ef  as?. ,  1,  p.  591 . 
£dinb.  1785;  and  in  Pitcaim's  "Crimi- 
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truth  of  witchcraft,  and  of  the  possibility  of  acquiring  supernatural 
powers,  it  is  nowise  unlikely  that  individuals  would  sometimes  be 
found  who,  either  seeking  to  indulge  malice,  or  stimulated  by  curi* 
osity  and  an  irregular  imagination,  did  actually  court  and  solicit 
a  communication  with  evil  spirits,  by  the  means  which  in  those 
days  were  reputed  to  be  effectual  for  such  a  purpose.  And  it  is 
possible,  that  among  these  there  might  be  some  who,  in  the  course 
of  a  long  and  constant  employment  in  such  a  wild  pursuit,  came  at 
last  to  be  far  enough  disordered  to  mistake  their  own  dreams  and 
ravings,  or  hysteric  affections,  for  the  actual  interviews  and  impres* 
sions  of  Satan."  The  following  case  is  reported  as  having  occurred 
in  India  in  1830.  Three  prisouers  were  made  to  confess  before  the 
police  to  having,  by  means  of  sorcery,  held  forcible  connection  with 
the  wife  of  the  prosecutor,  then  in  the  tenth  month  of  her  preg- 
nancy, beat  or  otherwise  ill-treated  her,  and  afterwards  taken  the 
child  out  of  her  womb,  and  introduced  into  it,  in  lieu  thereof^  the 
skin  of  a  calf  and  an  earthen  pot»  in  consequence  of  which  she  died 
These  confessions  were  corroborated  by  the  discovery  in  the  womb 
of  the  deceased  of  an  earthen  pot  and  a  piece  of  calfs  skin ;  but  the 
prisoners  were  acquitted,  principally  on  the  ground  that  the  earthen 
pot  was  of  a  size  that  rendered  it  impossible  to  credit  its  intro- 
duction during  life  (ft), 

§  573.  The  above  causes  affect,  more  or  less,  every  species  of 
oonfessorial  evidenca  But  extra-judicial  confessorial  statements, 
especially  when  not  plenary,  are  subject  to  additional  inBrmative 
hypotheses,  which  are  sometimes  overlooked  in  practice.  These  are 
mendacity  in  the  report,  misinterpretation  of  the  language  used, 
and  incompleteness  of  the  statement (e).  1.  "Mendacity."  The 
supposed  confessorial  statement  may  be  either  wholly  or  in  part  a 
fabrication  of  the  deposing  witnesses.  And  here  it  should  not  be 
forgotten  that,  of  all  sorts  of  evidence,  that  which  we  are  now  con- 
sidering is  the  most  easy  to  fabricate,  and,  however  false,  the  most 
difficult  to  confront  and  expose  by  any  sort  of  counter-evidence, 
direct  or  circumstantial (/).  2.  "Misinterpretation."  No  act  or 
word  of  man,  however  innocent  or  even  laudable,  is  exempt  from 
this.    E.  g.,  a  paper  in  the  handwriting  of  the  accused  is  found  in 

{d)  Katti  V,  Chataiian  and  othein,  Ar-  (/)  Foster's  Cr.  Law,  248;  4  Blacks!. 
Uithnot,  Reports  of  the  Fo^jdaree  Udalut  Comm.  867  ;  1  Greenl.  Erid.  {  214,  7th 
of  Madras,  20.  ed. 

{e)  8  Benth.  Jud.  £r.  118. 
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his  possession,  in  which  he  is  spoken  of  as  guilty  of  the  offence 
imputed  to  him.  This  is  consistent  with  his  guilt;  button  the 
other  hand,  that  paper  may  be  a  libel  on  him,  which  the  accused 
has  kept  with  a  view  of  refuting  the  libel,  or  of  bringing  the  libeller 
to  justice  {g).  Again,  entirely  fallacious  conclusions  may  be  drawn 
from  language  uttered  in  jest,  or  by  way  of  bravado  (A) ;  as  where  a 
man  wrote  to  his  friend,  who  was  summoned  as  a  juror  on  a  tiial 
which  excited  much  public  attention,  conjuring  him  to  convict  the 
defendant,  guilty  or  innocent  (i).  But  equally  unfounded  inferences 
are  sometimes  drawn  from  words,  supposed  to  be  confessorial,  but 
which  were  used  with  reference  to  an  act  not  identical  with  the 
subject  of  accusation  or  suspicion ;  as  where  a  man  who  has  robbed 
or  beaten  another,  hearing  that  he  has  since  died,  utters  an  excla- 
mation of  regret  for  having  ill-treated  him.  In  the  case  of  a  female 
accused  of  adultery,  part  of  the  proof  was  a  self-disserving  statement 
in  these  words:  "I  am  very  unhappy,  —  for  God's  sake,  hide  my 
faults,  —  those  who  know  not  what  I  suffered  will  blame  my  con- 
duct very  much."  "  Am  I,"  said  Lord  Stowell,  commenting  on  this, 
"  placed  in  such  a  situation  by  this  evidence  as  to  say  that  it  must 
necessarily  refer  to  adultery  ?  She  has  been  detected  in  imprudent 
visits,  —  it  might  allude  to  them  "  (]c).  But  of  all  the  causes  which 
lead  to  the  misinterpretation  of  the  language  used  by  suspected 
persons,  the  greatest  are  the  haste  and  eagerness  of  witnesses,  and 
the  love  of  the  marvellous,  so  natural  to  the  human  mind,  by  which 
people  are  frequently  prompted  to  mistake  expressions,  as  well  as  to 
imagine  or  exaggerate  facts,  especially  where  the  crime  is  either  veiy 
atrocious  or  very  peculiar  (Z).     3.  The  remaining  cause  of  error  in 

(g)  3  Benth.  Jad.  Ev.  114.  "Yes  I  was,  and  what  then  f "  or  sflconi- 

(h)  The  unfortunate  result  of  the  case  ing  to  another  accoant,  "If  I  was,  what 

of   Richard   Coleman,   at   the    Kingston  then  t  **    On  this  and  some  other  drtom- 

Spring  Assizes  of  1749,  was  partly,  if  not  stances  he  was  convicted  andexecatfd,  bat 

chiefly,  owing  to  this  cause.     A  woman*  the  real  criminals  were  afterwards  discar- 

had  heen  brutally  assaulted  by  three  men,  ered.    Two  of  them  were  executed,  coq- 

and  died  from  the  injuries  she  received,  fessing  their  guilt,  the  third  having  beca 

It  appeared  that,  at  the  time  of  the  com-  admitted  to  give  evidence  for  the  Croim. 

mission  of  the  outrage,  one  of  the  offenders  Wills,  C^rc.  Evid.  67  &  71,  Sd  ed. 
called  another  of  them  by  the  name  of         (i)  8  Benth.  Jnd.  Ev.  115. 
Coleman,   from  which  circumstance  sus-         Qe)  WUliams   v.    Williania»    1   Higg^ 

picion  attached  to  the  prisoner.   Coleman,  Cons.  Rep.  804. 

who  was  in  a  public  house  intoxicated,         (0  See  sujnu,  ch.  1,  f  295;  and  note  to 

was  asked  by  a  person  there  with,  the  view  Earle  «.  Picken,  5  C.  &  P.  542.    A  n- 

of  ensnaring  him,  if  he  was  not  one  of  the  markable  instance  of  this  is  pmented  is 

parties  concerned  in  that  affair  ;  to  which  the  case  of  R,  v.  Simons,  6  C.  1:  P-  5^^'' 

he  answered,  according  to  one  account,  The  prisoner  was  indicted  for  the  tbes 
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confessorial  evidence  of  this  nature  is  "  incompleteness  " ;  i.  e.  where 
words,  though  not  misunderstood  in  themselves,  convey  a  fake  im- 
pression, for  want  of  some  explanation  which  the  speaker  either 
neglected  to  give,  or  was  prevented  by  interruption  from  giving,  or 
which  has  been  lost  in  consequence  of  the  deafness  or  inattention 
of  the  hearers.  "  111  hearing  makes  ill  rehearsing,"  said  our  ances- 
tors. Expressions  may  have  been  forgotten,  or  unheeded,  in  con- 
sequence of  witnesses  not  being  aware  of  their  importance :  e,  g.,  a 
man  suspected  of  larceny  acknowledges  that  he  took  the  goods 
against  the  will  of  the  owner,  adding  that  he  did  so  because  he 
thought  they  were  his  own.  Many  a  bystander,  ignorant  that  this 
latter  circumstance  constitutes  a  legal  defence,  would  remember  only 
the  first  part  of  the  statement. 

§  574.  Before  dismissing  the  subject  of  self-disserving  evidence 
in  criminal  cases,  it  remains  to  advert  to  the  force  and  efTect  of 
"  non-responsion,"  or  silence  under  accusation,  "  evasive  responsion," 
and  "false  responsioa"  First,  then,  with  respect  to  "non-respon- 
sion."  When  a  man  is  interrogated  as  to  his  having  committed  a 
crime,  or  when  a  statement  that  he  has  committed  a  crime  is  made 
in  his  presence,  and  he  makes  neither  reply  nor  remark,  the  infer- 
ence naturally  arises  that  the  imputation  is  well  founded,  or  he 
would  have  repelled  it  We  have  already  alluded  to  the  fallacy  of 
the  assumption,  that  silence  is  in  all  respects  tantamount  to  con- 
fession (ni) ;  and  however  strongly  such  a  circumstance  may  tell 
against  suspected  persons  in  general,  there  are  many  considerations 
against  investing  it  with  conclusive  force.  1.  The  party,  owing  to 
deafness,  or  other  cause,  may  not  have  heard  the  question  or  obser- 
vation ;  or,  even  if  he  has,  may  not  have  understood  it  as  conveying 
an  imputation  upon  him.  2.  Supposing  the  accused  to  have  heard 
the  question  or  observation,  and  understood  it  as  conveying  an 
imputation  upon  him,  his  momentary  silence  may  be  caused  by 
impediment  of  utterance,  or  a  feeling  of  surprise  at  the  impu- 
tation (n).     3.  When  this  kind  of  evidence  is  in  an  extra-judicial 

eapiieU  offence  of  having  set  iire  to  a  barn;  self,  and  keep  your  own  counsel."    On 

and  a  witness  was  called  to  prove  that,  as  which  Alderson,   B.,  remarked,  "  One  of 

the  prisoner  was  leaving  the  magigtrate*B  these  expressions  is  widely  diflerent  from 

room  after  his  committal,  he  was  over-  the  other.     It  shows  how  little  reliance 

heard  to  say  to  his  wife,  "Keep  yourself  ought  to  be  placed  on  such  evidence." 

to  yourself,  and  don't  marry  agnin."    To  The  prisoner  was  acquitted. 

confirm  this  another  witness  was  called,  (m)  Supra,  sect.  1,  §  521. 

who  had  also  overheard  the  words,  and  (»)  Burrill,  Circ.  Evid.  483,  576. 
stated  them  to  be, "  Keep  yourself  to  your- 
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form,  the  tranaaction  comes  to  the  tribunal  through  the  testimaoy 
of  witnesses,  who  may  either  have  misanderstood,  or  who  wilfully 
misreport  it  4  Asstuoing  the  matter  correctly  reported,  the  id- 
lowing  observations  of  Bentham  are  certainly  very  pertinent  and 
forcible.  "  The  strength  of  it "  (i  &  the  inference  of  guilt  from 
evidence  like  that  we  are  now  considering)  '^  depends  principdly 
upon  two  circumstances:  the  strength  of  the  appearance  (under* 
stand,  the  strength  they  may  naturally  be  supposed  to  possess,  in 
the  point  of  view  in  which  they  present  themselves  to  the  party 
interrogated),  —  the  strength  of  the  appearances,  and  the  quahty  of 
the  interrogator.  Suppose  him  a  person  of  ripe  years,  armed  by  the 
law  with  the  authority  of  justice,  authorized  (as  in  ofieuoes  of  a 
certain  magnitude  persons  in  general  commonly  are,  under  every 
system  of  law)  to  take  immediate  measures  for  rendering  the 
supposed  delinquent  forthcoming  for  the  purposes  of  jnstioe,— 
authorized  to  take  such  measures,  and  to  appearance  having  it  in 
contemplation  so  to  do ;  —  in  such  case,  silence  instead  of  answer  to 
a  question  put  to  the  party  by  such  a  person  may  afford  an  infe* 
rence  little  (if  at  all)  weaker  than  that  which  would  be  afforded  by 
the  like  deportment  in  case  of  judicial  interrogation  before  a  magis* 
trate.  Suppose  (on  the  other  hand)  a  question  put  in  relation  to  tbe 
subject,  at  a  time  distant  from  that  in  which  the  cause  of  suspicion 
has  first  manifested  itself,  —  put  at  a  time  when  no  fresh  incident 
leads  to  it,  —  put,  therefore,  without  reflection,  or  in  sporty  by  a 
child,  from  whom  no  such  interposition  can  be  appi'ehended,  and  to 
whose  opinion  no  attention  can  be  looked  upon  as  due :  in  a  case 
like  this,  the  strength  of  the  inference  may  vanish  altogether  "  (o). 

§  575.  Connected  with  the  subject  of  non-responsion  is  tbat  of 
incomplete  or  "  evasive  responsion " ;  i  e.  where  a  man  is  inter- 
rogated as  to  his  having  committed  a  crime,  or  when  a  statement 
that  he  has  committed  a  crime  is  made  in  his  presence,  and  he  either 
evades  the  question,  or,  while  denying  his  guilt,  refuses  to  show  his 
innocence,  or  to  answer  or  explain  any  circumstances  which  are 
brought  forward  against  him  as  criminative  or  suspicioiia  The 
inference  of  guilt  from  such  conduct  is  weakened  by  the  following 
additional  considerationa  1.  A  man  ever  so  innocent  cannot  always 
explain  all  the  circumstances  which  press  against  him.  Thus,  on  a 
charge  of  murder,  the  accused  declared  himself  unable  to  explsia 
how  his  night-dress  became  stained  with  blood;  the  truth  being 

(o)  8  Benth.  Jad.  Ev.  9% 
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that,  unknown  to  him,  his  bedfellow  had  had  a  bleeding  wound  (p). 
So  a  man  charged  with  larceny  could  not  explain  how  the  stolen 
property  found  its  way  into  his  house  or  trunk,  it  having  been,  un- 
known to  him,  deposited  there  by  others  (q).  2.  In  many  cases  an 
accused  or  suspected  person  can  only  explain  particular  circum* 
stances  by  criminating  other  individuals  whom  he  is  unwilling  to 
expose,  or  disclosing  matters  which,  though  unconnected  with  the 
charge,  he  is  anxious  to  conceaL  Sometimes,  too,  though  blameless 
in  the  actual  instance,  he  could  only  prove  himself  so  by  showing 
that  he  was  guilty  of  some  other  offence.  3.  Where  a  prosecution 
is  altogether  groundless,  —  the  result  of  conspiracy,  or  likely  to  be 
supported  by  perjured  testimony,  —  it  is  often  good  policy  on  the 
part  of  its  intended  victim  not  to  disclose  his  defence  until  it  is 
judicially  demanded  of  him  on  his  trial. 

§  576.  '*  False  responsion,"  however,  is  a  criminative  fact  very 
much  stronger  than  either  of  the  former.  Bentham  justly  observes 
that,  in  justification  of  simple  silence,  the  defence  founded  on  in- 
competency on  the  part  of  the  interrogator  may  be  pertinent,  and 
even  convincing ;  but  that  to  false  responsion  the  application  of  it 
could  scarcely  extend.  To  the  claim  which  the  question  had  to 
notice,  the  accused  or  suspected  person  has  himself  borne  sufficient 
testimony ;  so  far  from  grudging  the  trouble  of  a  true  answer,  he 
bestowed  upon  it  the  greater  trouble  of  a  lie  (r).  The  infinnative 
hypotheses  here  seem  to  be, —  1.  The  possibility  of  extra -judicial 
conversations  having  been  misunderstood  or  misreported.  2.  As 
innocent  persons,  under  the  influence  of  fear,  occasionally  resort  to 
false  evidence  in  their  defence,  false  statements  may  arise  from  the 
same  cause.  The  maxim, "  Omnia  prsesumuntur  contra  spoliatorem," 
to  which  that  subject  belongs,  has  been  examined  in  a  former 
chapter  («). 

§  577.  While  the  vulgar  notion,  derived  probably  from  mediaeval 
times,  —  when  it  was  sanctioned  by  the  then  all-powerful  authority 
of  the  civilians  and  canonists  (t),  —  that  confessions  of  guilt  are 
necessarily  true,  is  at  variance  with  common  sense,  experience,  law, 
and  practice ;  still,  it  must  never  be  forgotten  that,  in  general,  such 
confessions  constitute  proof  of  a  very  satisfactory,  and,  when  in  a 

(p)  See  «  case  of  this  kind  in  Cham-  (r)  3  Benth.  Jud.  Ev.  94. 

hen's  Edinbnigh  Joaraal,  for  March  11,  (a)  Supra,  ch.  2,  sect.  2,  suhsect  8. 

1S37.  (0  See  supra,  §  554. 

(^)  See  bk.  2,  pt  2,  S  206. 
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judicial  or  plenary  shape,  of  the  most  satisfactory  character.  Beason 
and  the  universal  voice  of  mankind  alike  attest  this ;  and  the  legiti- 
mate use  of  the  unhappy  cases  above  recorded,  and  others  of  a 
similar  stamp,  is  to  put  tribunals  on  their  guard  i^ainst  attaching 
undue  weight  to  this  sort  of  evidence.  The  employing  tbem  as 
bugbears  to  terrify,  or  the  converting  them  into  excuses  for  indis- 
criminate scepticism  or  incredulity,  is  a  perversion,  if  not  a  prosti- 
tution, of  the  human  understanding. 
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§  578.  Under  this  head  might  in  strictness  be  classed  all  evi- 
dence which  may  be  rejected  by  virtue  of  any  exclusionary  rule, 
seeing  that  it  is  to  public  policy  all  such  rules  owe  their  existence.' 

1  Prxtileoed  W1TKK88S8  AND  CoMMUKiCATioxs.  —  A  witucss,  perfectly  compe- 
tent, is  not,  by  policy  of  law,  compelled  or  permitted  to  testify  as  to  certain  sulffecU, 
Thus:  — 

(a. )  StaU  Secrets.  —  No  person  will  be  required  to  testify  with  regard  to  state  secrets, 
or  as  to  correspondence  between  government  officials  on  matters  of  public  business,  if, 
in  the  opinion  of  the  head  of  the  department,  such  disclosure  would  injuriously  affect 
the  public  interest.  Marbury  f».  Madison,  1  Cranch,  137,  144;  1  Burr's  Trial,  (Hop- 
kins &  Earle's  ed.)  177,  186,  187,  per  Marshall,  C.  J.;  Gray  v.  Pentland,  2  8.  &  R. 
28;  Totten  v,  XJ.  S.,  92  U.  S,  106  ;  Worthington  v,  Scribner,  109  Mass.  487  ;  Thomp- 
son 9.  German  Valley  B.  R.,  22  N.  J.  Eq.  Ill;  Hartranft's  Appeal,  85  Pa.  St  488. 
See  ahK>  Ckrk  v.  Field,  12  Yt  485. 

{b. )  Jury  Secrets,  —  In  like  manner  the  proceedings  of  grand  or  petit  jurors 
and  all  communications  to  or  by  them  acting  as  such  are  privileged  from  investiga- 
tbn.  State  v.  Oxford,  80  Texas,  428;  Meade  v.  Smith,  16  Conn.  846;  Folsom  v.  Man- 
chester, 11  Gush.  834,  337;  State  v.  Beebe,  17  Minn.  241;  Woodward  v.  Leavitt,  107 
Mass.  458;  Heffron  v.  Gallupe,  55  Me.  563.  It  has  however  been  held  that  in  cases 
of  gross  misconduct  the  testimony  of  a  petit  juror  may  be  received  to  impeach  the 
verdict.  Wright  «.  Illinois,  Ac.  Tel.  Co.,  20  Iowa,  195;  People  v.  Hughes,  29  Cal. 
257;  Crawford  v.  State,  2  Yerg.  60;  Deacon  v.  Shreve,  22  N.  J.  L.  176;  Ritchie  v. 
Holbrooke,  7  S.  &  R.  458.  See  also  Heffron  v.  Gallupe,  55  Me.  568.  So  the  evi- 
dence  of  a  petit  juror  may  be  used  to  show  what  matters  were  passed  on.  FoUansbee 
V.  Walker,  74  Pa.  St  806.  See  also  Cramer  v,  Burlington,  42  Iowa,  315.  But  the 
general  nile  is  to  the  effect  that  impeaching  evidence  is  not  admissible.  Read  v.  Com., 
22  Gratt  924;  State  v.  Godwin,  5  Ired.  (N.  C.)  L.  401;  Johnson  v.  State,  27  Texas, 
758;  Hudson  v.  State,  9  Yerg.  408;  State  v.  Stokely,  16  Minn.  282;  State  v,  Coupen- 
haver,  89  Mo.  430;  State  v.  Millican,  15  La.  An.  557;  BenneU  v.  State,  3  Ind.  167; 
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But  the  expression,  "  evidence  rejected  on  grounds  of  public  policy," 
is  here  used  in  a  limited  sense;  as  signifying  that  principle  by 

state  V,  Ayer,  28  N.  H.  801;  Hannum  v.  fielchertown,  19  Pick.  811;  Stadley  «.  Hall, 
22  Me.  198;  Coker  v.  Hayes,  16  Fla.  368.  So  it  has  been  held  that  fprand  jarors 
can  reveal  nothing  whatever  with  regard  to  the  secrets  of  their  jury-room.  Imlay 
V.  Rogers,  2  Halst.  (N.  J.)  347;  Beam  v.  Link,  27  Mo.  261;  McLellan  v.  Hichardaon, 
1  ShepL  82;  State  v,  Fasset,  16  Conn.  457,  466.  At  present,  however,  it  8(>em»  that  any 
material  matters  in  this  connection  are  open  to  investigation  when  public  policy  de- 
mands it  (J.  S.  V.  Charles,  2  Crauch,  C.  Ct.  76;  People  v.  Youug,  81  CaL  568;  Way 
V.  Butterworth,  106  Mass.  75;  Burdick  v.  Hunt,  43  Ind.  881  ;  State  v.  Broughton,  7 
Ired.  (N.  C.)  L.  96  ;  SUte  v.  Wood,  53  N.  H.  484;  Rocco  v.  SUte,  37  Miss.  857;  SUte 
V.  Benner,  64  Me.  267,  284.  But  the  evidence  of  a  grand  juror  is  not  admissible  to 
impeach  the  finding  or  explain  the  vote  of  the  jury.  State  v.  Baker,  20  Mo.  338; 
People  V.  Hulbut,  4  Denio,  183;  State  v.  Beebe,  17  Minn.  241;  State  v.  Oxford,  SO 
Tex.  428. 

(c.)  Public  Justice.  —  So  a  witness  will  not  be  compelled  to  answer  any  question 
which,  in  the  opinion  of  the  judge,  is  reabonably  calculated  to  embarrass  the  orderly 
admiuistFstion  of  justice,  whether  by  suggesting  the  source  of  information  as  to  offencest 
or  in  any  other  manner.  U.  S.  v.  Moses,  4  Wash.  C.  Ct.  726;  Worthingtou  v.'Sciib- 
ner,  109  Mass.  487;  Oliver  v.  Pate,  43  Ind.  182,  141;  Stote  «.  Soper,  16  Me.  298.  See 
also  Knott  v,  Sargent,  125  Mass.  95.  But  a  judge  may  be  a  witness  as  to  facts  coming 
to  his  knowledge  in  a  judicial  capacity.  In  re  Heyward,  1  SandL  701.  See  alio  24 
Sol.  Jour.  398. 

{d. )  Self-Crimination,  —  No  witness  will  be  compelled  to  answer  sny  question  the 
answer  to  which  would  in  the  opinion  of  the  court  fairly  tend  to  criminate  sach  wit- 
ness ;  i.  e.  expose  liim  to  a  criminal  penalty,  punishment,  or  forfeiture.  Const,  of  U.  S., 
Amend.  V.;  1  Greenl.  £v.  §§  451,  458;  1  Burr's  Trial,  (Hopkins  k  Earle's  ed.)  245; 
£mery's  case,  107  Mass.  172;  Coburu  v.  Odell,  30  N.  H.  640;  Chamberlain  v.  Willson, 
12  Vt.  491;  Phelin  v.  Kenderdine,  20  Pa.  St.  854,  363;  State  v.  Talbott,  73  Mo.  347; 
SUte  V.  Bliike,  25  Me.  350;  State  v.  Olin,  23  Wise.  309;  Simmons  v.  HolsUr,  13 
Minp.  249;  State  v.  Marshall,  36  Mo.  400.  There  is  some  slight  authority  for  the  posi- 
tion that  the  criminating  quality  of  the  question  is  to  be  left  entirely  to  the  detennina- 
tion  of  the  witness.  Warner  v.  Lucas,  10  Ohio,  336;  Poole  v.  Perritt,  1  Speers,  (S.  C.) 
128.  But  see,  amtra,  Richnian  v.  State,  2  Greene,  (Iowa,)  532 ;  Kirschner  «.  State, 
9  Wise.  140  ;  Floyd  v.  State,  7  Tex.  215.  The  possibility  of  danger  is  for  the  court, 
its  existence  is  for  the  witness.  In  no  case,  however,  is  it  necessary  that  the  witness 
should  so  far  nullify  his  privilege  as  to  explain  exactly  how  the  question  asked  will 
injuriously  affect  him.  Janvrin  v.  Scammon,  29  N.  H.  280;  Chamberiain  ».  Willson, 
12  Vt  491.  Whether  the  witness  may  claim  his  privilege  at  any  time  daring  his  ex- 
amination is  a  point  not  entirely  clear.  That  by  answering  questions  with  regard  to 
the  incriminating  subject  he  is  considered  to  have  waived  the  privilege  tii  toto,  se« 
Chamberlain  v.  Willson,  12  Vt.  491;  State  v.  Foster,  23  N.  H.  348;  Com.  v.  Price,  10 
Gray,  472.  It  is,  however,  in  all  cases  necessary  that  the  danger  to  which  the  witness 
claims  to  be  exposed  is  one  reasonably  to  be  apprehended.  For  the  constitutional  opera- 
tion  of  statutory  immunity,  see  U.  S.  v.  Three  Tons  of  Coal,  6  Biss.  379,  389,  397; 
People  «.  Hackley,  24  N.  Y.  74,  88;  Emery's  case,  107  Mass.  172;  SUte  t.  Quarks, 
18  Ark.  307.  The  privilege  extends  to  particular  facts,  which  may  prove  "  links  ** 
in  a  chain  of  evidence.  1  Burr's  Trial,  (Hopkins  &^rle's  ed.)  244;  Janvrin  r.  Scam- 
mon, 29  N.  H.  280;  Printz  v.  Cheeney,  11  Iowa,  469;  Bank  of  Salinao.  Heury,  2  Deoio^ 
155;  Lea  v.  Henderson,  1  Cold.  (Tenn.)  146;  Eaton  v.  Farmer,  46  N.  H.  200. 

Same  Subject,  —  The  objection  that  the  question  is  criminating,  is  personal  to  tha 
witness;  it  cannot  be  taken  by  party  or  counsel.  Com.  v.  Shaw,  4  Cush.  594;  State  *. 
Wentworth,  65  Me.  234;  State  v.  Foster,  28  N.  H.  848,  854;  Roddy  o.  Finnegan,  48 
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which  evidence,  receivable  so  far  as  relevancy  to  the  matters  in  dis- 
pute is  considered,  is  rejected  on  the  ground  that,  from  its  reception, 

Md.  490,  502;  White  «.  State,  52  Miss.  216,  225.  See  also  Phelin  v.  Kenderdine,  20 
Pa.  St  354,  868;  Clark  v.  Reese,  85  CaL  89.  Nor  is  it  the  duty  of  the  court  to  suggest 
it.  Com.  V.  Howe,  13  Gray,  26.  But  see  Lea  v.  Henderson,  1  Cold.  (Tenu.)  146, 150; 
Close  V,  Olney,  1  Denio,  819;  Mayo  r.  Mayo,  119  Mass.  290.  That  a  refusal  to  answer 
inch  questions  is  competent  evidence  for  the  consideration  of  the  tribunal  of  fact,  see 
Andrews  v.  Frye,  104  Mass.  234. 

(1.)  Criminaium  by  Hudtaand  or  Wtfe.  — As  to  whether  husband  and  wife  can  be 
eompelled  to  criminate  each  other  as  wttnesses  in  collateral  proceedings  is  somewhat*in 
dispute.  The  better  rule  seems  to  be  that  husband  and  wife  may  testify  to  such  matters, 
though  they  cannot  be  compelled  to  do  so.  Com.  v,  Reid,  8  Phila.  Kep.  885 ;  State  v. 
Briggs,  9  B.  I.  861;  State  v.  Dudley,  7  Wise  664;  Stote  v.  Bridgmau,  49  Vt  202; 
State  V.  Marvin,  35  N.  H.  22.  Earlier  cases  take  the  ground  that  husband  or  wife 
eannoi  testify,  even  in  proceedings  between  other  parties,  to  matters  which  would  tend 
to  criminate  each  other.  It  is  an  exclusion,  and  not  a  privilege.  State  v.  Welch,  26 
Me.  30;  State  r.  Gardner,  1  Boot,  485;  People  v.  Horton,  4  Mich.  67;  Com.  v.  Sparks, 
7  AIL  534.  See  also  Bronson  «.  Bronson,  8  Phila.  Rep.  261.  But  in  coUateral  x>ro- 
oeedings  husband  and  wife  are  competent  witnesses  to  impeach  each  other.  Ware  v, 
SUte.  35  N.  J.  L.  553. 

(2.)  Fontion  of  a  Defendant,  — The  defendant  in  a  criminal  action,  by  offering  himself 
as  a  witness  and  taking  the  stand,  is  considered  to  have  thereby  waived  his  privilege  as 
to  self-crimination,  and  must  answer  such  questions  as  are  put  to  him,  though  they  fur- 
niah  evidence  against  himself.  Com.  v.  Nichols,  114  Mass.  285;  Connors  v.  People,  50 
N.  Y.  240  ;  People  v.  Brown,  72  N.  Y.  571,  674 ;  State  v,  Wentworth,  65  Me.  234 ; 
Foster  v.  People,  18  Mich.  266;  People  v,  Preahour,  55  Cal.  375.  But  see  also  Stover 
•.  People,  56  N.  Y.  315;  Com.  v.  Tolliver,  119  Mass.  812  ;  State  v.  Thomas,  68  Mo. 
606;  Cooley,  Const.  Limit.  •317;  Stote  v.  Ober,  52  N.  H.  459;  SUte  v.  Huff,  11  Nev. 
17;  Long  v.  State,  56  Ind.  182;  Roddy  v.  Finnegan,  43  Md.  490,  502.  See  also  §  644, 
n.  1,  B.  (6),  II.,  infra.  As  to  what  inference,  if  any,  can  legitimately  be  drawn  from 
the  fact  that  the  defendant  does  not  go  on  the  stand,  see  Stote  v.  Bartlett,  55  Me. 
200;  Moore  «.  Wright,  90  111.  470;  Devries  v.  PMUips,  63  N.  C.  53;  Stote  «.  Cameron. 
40  Vt  555;  Com.  «.  Scott,  123  Mass.  239;  Carter  v,  Beals,  44  N.  H.  408;  People  i». 
Tyler,  36  Cal.  622. 

(«.)  CoTj^munioalums  between  Hatband  and  Wife.— Tot  simiUr  reasons  of  public 
policy,  private  communications  between  husband  and  wife,  made  during  coverture,  are 
absolutely  privileged.  1  Greenl.  Ev.  §  254;  2  Tilton-Beecher  Trial,  (Abb.  ed.)  48,  66,  86, 
103, 116;  Stein  v.  Bowman,  13  Peters,  209,  222;  Murphy  v.  Com.,  23  Grett.  960;  Jenne 
V,  Marble,  37  Mich.  319,  822;  Castello  v.  Castollo,  41  Ga.  613;  Drew  v.  Tarbell.  117 
Mass.  90.  So  by  stotute  in  Missouri.  Moore  v.  Wingate,  53  Mo.  398.  See  also  Wood 
V,  Chetwood,  27  N.  J.  Eq.  311  ;  Southwick  v,  Southwick,  9  Abb.  (N,  Y.)  Prac.  n.  s. 
109.  The  privUege,  however,  is  personal,  and  does  not  attoch  to  the  subject  matter. 
Such  a  conversation  is  admissible  if  overheard  by  third  parties.  Com.  v.  Griffin,  110 
Mass.  181  ;  Stote  v.  Center,  35  Vt  378  ;  Allison  v.  Barrow,  8  Cold.  414  ;  Stote  v. 
Hoyt,  47  Conn.  518.  540;  Stote  v.  Buffington,  20  Kans.  599,  613.  But  see  WeRterman 
V,  Westonnan,  25  Oh.  St.  600.  A  conversation  overheard  by  small  children  taking  no 
part  therein  is  still  private.  Jacobs  v.  Hester,  113  Mass.  157.  The  admisf^ibilltv  of 
such  evidence  is  not  affected  by  the  fact  of  death  or  divorce.  Griffin  v.  Smith.  45  Ind. 
366;  Crose  v.  Rutledge,  81  III.  266:  Spradlinff  r.  Conway,  61  Mo.  61;  Linf^o  v.  State, 
29  Ga.  470;  Cook  v.  Grange,  18  Ohio.  526:  Walker  v.  Sanborn,  46  Me.  470;  Pillow 
V,  Thomas,  57  Tenn.  120,  129.  See  also  Litchfield  v.  Merritt,  102  Mass.  620.  Kor 
by  the*  existence  of  stotutes  making  husband  and  wife  comjjetent  witnesses  in  suite 
affecting  the  other.    Jones  v,  Simpson,  59  Me.  180;  Yotmg  v,  Gihnan,  46  N.  H.  186; 
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Bome  collateial  evil  would  ensue  to  third  parties  or  to  society.  One 
species  of  this  has  been  already  treated  of,  under  the  head  of  wit- 

Reeres  v.  Heir,  59  IlL  81;  CasteUo  «.  Castello,  41  Ga.  613;  Uoora  v.  Wingate,  53  Ma. 
898;  SUte  v.  McConl»  8  Kant.  282;  Bobinson  «.  Chadwick,  22  Oh.  St  527;  KcftUir  i: 
Dimmick,  46  Barb.  158,  168.  It  has  been  beld  that  the  fact  of  oon-oommimicitiofl 
betweeu  husband  and  wife  U  alao  privileged.  Qoodrum  v.  State,  60  Ga.  609.  Penom 
to  whom  confidential  Btatementa  have  been  reported  by  hnsband  or  wife  annoija- 
mitted  to  testify  to  sach  statements.    Brown  v.  Wood,  121  Matt.  187. 

(/.)  Pro/etfional  Communicaiiont.  —  So  all  communications  between  a  dient  tad  t 
le|^  adviser  acting  in  his  professional  capacity  are  absolutely  and  perpetoaDy  priTi- 
leged  in  all  suits  whatever,  whether  the  client  be  a  party  thereto  or  not.  1  GreeoL  £t. 
§  286  e<  jey.  ;  Heisler  v.  Davis,  3  Yeates,  4;  Chirac  v,  Ri^iuicker,  11  Wheat  295;  Su^ 
geant  v.  Hampden,  88  Me.  681;  Riley  v.  Johnston,  13  Ga.  260;  Jenkin&on  v.  Ststr,  I 
Blackf.  465;  Chillicothe,  kc.  Ca  v.  Jameson,  48  IlL  281;  Patten  v.  Mooif,  29  K.  E 
168;  HuU  V.  Lyon,  27  Mo.  570;  Bowers  v.  State,  29  Oh.  St  542;  Maxham  r  Pls«> 
46  Vt  434;  Orton  v.  McConl,  88  Wise.  205;  Higbee  v.  Dresser,  108  Msas.  623;  Cbs- 
boon  V.  Com.,  21  Gratt  822;  State  v.  Hazleton,  15  La.  An.  72;  Casey  v.  State,  36  Aii. 
67;  Bacon  v,  Frisbie,  80  N.  Y.  894;  Thorp  v,  Goewey,  85  HI.  611 ;  People  v.  AtkinsoD, 
40  Cal.  284.  For  similar  reasons  the  agent  or  interpreter  of  such  client  or  legs]  sdviBer 
is  not  compellable  to  testify  with  regard  to  a  privileged  conimnnicatioii  of  whidi  bt 
was  the  natural  means  of  transmission.  Andrews  r.  Solomon,  Peters,  C.  Ct  356; 
Jackson  v.  French,  8  Wend.  887;  Brand  v.  Brand,  89  How.  (N.  Y.)  Prac  19S,  960; 
Parker  v.  Carter,  4  Mnnf.  278.  See  also  Sibley  v.  Waffle,  16  N.  Y.  180.  The  exeiuptioB 
does  not  extend  to  any  casual  listener.  Goddard  «.  Gardner,  28  Conn.  172 ;  Jaekm 
V.  French,  8  Wend.  857;  Hoy  v.  Morris,  18  Gray,  619 ;  Hartford  Fire  Ina  Car  Bej- 
nolds,  86  Mich.  502.  If,  however,  the  third  party  stands  in  confidential  relaticns  to  the 
client,  tbe  communication  is  still  privileged.  Bowers  v.  State,  29  Oh.  St  542.  ftit 
see  Goddard  v.  Gardner,  28  Conn.  172,  eonira.  Such  privilege  may  be  wsived  bj  the 
client;  but  the  waiver  must  be  clear  and  express.  Tate  «.  Tate*s  Exec'rs,  75  Va  52S, 
538.  It  is  not  a  sufficient  waiver  that  the  client  has  called  the  legal  adriser  at  a  wit- 
ness in  his  behalf.  Montgomery  «.  Pickering,  116  Mass.  227,  231.  Nor  that  the 
client  has  taken  the  stand  as  a  witness.  Bigler  v.  Key  her,  48  Ind.  112;  Aldennao  t. 
People,  4  Mich.  414;  Barker*.  Kuhn,  88  Iowa,  892.  Bat  see  InhaWtanta of Wotani 
«.  Heushaw,  101  Mass.  198,  contra.  It  bas,  however,  been  held  that  a  partkl  answr 
as  to  such  communication  waives  the  privilege  tn  Mo,  Hartford  Ins.  Ca  «,R«yMMa, 
86  Mich.  502.     See  also  Hamilton  v.  People,  29  Mich.  178,  184. 

Same  Subjed.  —The  privilege  applies  only  to  information  gained  directly  sad  pw- 
fessionally  from  the  client  bimaelf.  Crosby  r.  Berger,  11  Paige,  877;  Levers  t.  Bw- 
kirk,  4  Pa.  St  309;  adllicothe,  Ac.  Co.  v.  Jameson,  48  111.  281;  Howard  r  Ccfiley. 
10  La.  An.  504,  605;  Adams  v.  Harrison,  80  Vt  219;  State  ».  Mewbeitw.  4»  lfl«. 
88.  94;  Buckmastcr  v.  Kelley,  15  Fla,  180;  Chew  •.  Farmers*  Bank,  2  Md.Cli.2Sl. 
As  to  who  is  a  legal  adviser,  and  what  is  sufficient  to  constitute  the  reUtioiiship,  «• 
Andrews-  v.  Solomon,  Peters,  C.  Ct  856  ;  Rogers  v.  Lyon,  64  Barb.  373 ;  Baadel  f. 
Yatea,  48  Miss.  685  ;  Borum  v.  Fonts,  15  Ind.  50  ;  Barnes  v.  Hams,  7  Cash.  5i6 ; 
Sample  v.  Frost  10  Iowa,  266;  Coon  v.  Swan,  30  Vt  6;  Neal  •.  Pfctten,  47  (^  T*- 
That  a  formal  retainer  is  not  easential,  see  Orton  v.  McCord„  38  Wise  205;  F«ter 
V.  Hall  12  Pick.  89;  Cross  ».  Riw^n^  50  Mo.  835.  But  see  DeVolf  «.  Stiadfr,» 
III.  225.  The  protection  of  the  client  and  the  le^l  sdviser  are  coertenMve.  Henen- 
way  V.  Smith,  28  Vt.  701;  Cames  r.  Piatt  15  Abb.  (N.  Y.)  Prac  n.  a.  887;  W^*^ 
Reyher.  43  Ind.  112;  State  r.  White,  19  Kans.  446.  The  client,  and  perhspi  ■1»'"^ 
legal  adviser,  may  be  examined  as  to  his  Vnowledee  ;  there  can  as  a  role  be  no  ••o'*' 
on  the  stand.  But  the  existence,  nature,  end  scope  of  a  professional  commnniration  ot 
absolutely  privileged  from  investigation.    The  privilege,  however,  does  not  extcB^  ^ 


PART  n.]        EVIDENCE  REJECTED  ON  GROUNDS  OF  POLICY.  565 

nesses  who,  as  has  been  shown,  are  privileged  from  answering  ques- 
tions having  a  tendency  to  criminate,  or  to  expose  them  to  penalty 
or  foifeiture,  or  even,  in  some  cases,  merely  to  degrade  them  (a). 
But,  taking  a  general  view  of  the  subject,  the  matters  thus  excluded 
on  grounds  of  public  policy  may  be  divided  into  political,  judicial, 
professional,  and  social  Under  the  first  come  all  secrets  of  state, 
such  as  stat^  papers ;  and  all  communications  between  government 
and  its  officers ;  —  the  privilege  in  such  cases  not  being  that  of  the 
person  who  is  in  possession  of  the  secret,  but  that  of  the  public,  as 
a  trustee  for  whom  the  secret  has  been  intrusted  to  him  (6).  An- 
other illustration  of  the  same  privilege  is  to  be  found  in  the  rule, 
that  the  channels  through  which  information  reaches  the  ears  of 
government  must  not  be  disclosed  (c). 

§  579.   2^  Judicial.  —  The  principal  instance  of  this  is  in  the 

(a)  Bk.  2,  pt.  I,  ch.  1.  (e)  See  the  Attorney-General  v.  Bryant, 
(6)  See  Dawkins  v.  liord  Rokeby,  L.  15  M.  &  W.  169,  and  the  cases  there  re- 
Rep.,  8  Q.  B.  255  ;  per  Dallas,  G.  J.,  ferred  to. 
Home  «.  Bentinck,  2  B.  &  B.  130,  162. 

profesnonal  commnnications  made  in  view  of  contemplated  fraud,  conspiracy,  or  other 
violation  or  invasion  of  law.  People  v.  Blakeley,  4  Parker,  G.  R.  176  ;  Graham  «. 
People,  63  Barb.  468,  483.  Neither  does  it  extend  to  cases  where  the  communication, 
though  professional,  is  not  confidential.  Thus,  where  the  le^al  adviser  acts  as  mutual 
agent  for  both  parties  to  a  litigation,  communications  made  to  him  are  not  privileged 
as  regards  the  principals  of  this  common  agent,  though  they  obviously  may  be  so  as 
regards  third  persons.  Britton  v.  Lorenz,  45  N.  Y.  527;  Rice  v.  Rice,  14  B.  Monr. 
417;  Ghahoon  v.  Gom.,  21  Gratt  822,  839.  See  also  Brand  v.  Brand,  89  How.  (N.  Y.) 
Prac.  193,  260;  Hebbard  v,  Haughian,  70  N.  Y.  54. 

(1.)  Title  Deeds,  —  With  regard  to  how  far  a  witness  or  professional  adviser  can 
be  compelled  to  produce  title  deeds,  see  1  Greenl.  £v.  §  246;  Steph.  Dig.  Law  Evid. 
Art  118. 

(2.)  ReoMon  of  Rule, — The  protection  of  professional  communication,  "having  re- 
spect solely  to  the  free  and  unembarrassed  administration  of  justice,  and  to  security  in 
the  enjoyment  of  civil  rights,  does  not  extend  to  things  confidentiaUy  communicated  to 
other  persons,"  even  though  the  latter  stand  in  important  and  intimate  relations  to  the 
communicant.  1  Greenl.  Ev.  239.  Thus,  it  does  not  extend  to  communications  made 
to  a  clergyman  acting  in  his  professional  capacity.  Simon  v.  Gratz,  2  Pa.  Rep.  412,  417. 
But  see  Totten  v.  U.  S.,  92  U.  S.  105,  107.  The  matter  has  been  frequently  regulated 
by  statute,  with  a  view  to  making  such  communications  privileged.  1  Greenl.  Ev. 
§}  229,  247,  and  notes;  1  Whar.  Ev.  f  596.  Nor  does  the  privilege  extend  to  physi- 
dana  or  other  persons  to  whom  secrets  must  necessarily  be  confided  in  the  course  of 
business  dealing.  I  GreenL  Ev.  §  248;  1  Whar.  Ev.  §  606;  Johnson  v.  Johnson,  14 
Wend.  637.  The  matter  has  been  frequently  regulated  otherwise  by  statute.  1  Greenl . 
Ev.  §  248  and  notes.  But  the  statutory  privilege  does  not  extend  to  medical  com- 
munications made  with  criminal  intent     Hewitt  v.  Prime,  21  Wend.  79. 

•With  the  exceptions  noted  supra,  which  owe  their  origin  and  maintenance  to  an 
obvioos  public  policy,  there  are  no  secrets  allowable  on  the  witness  stand  with  regard  to 
relevant  matters.  Gom.  v.  Drake,  15  Mass.  161;  Simon  v.  Gratz,  2  Pa.  Rep.  412; 
Corps  9.  Robinson,  2  Wash.  G.  Gt.  888;  State  v.  Litchfield,  58  Me.  267. 
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case  of  jurymen.  First,  grand  jurora  cannot,  at  least  in  general,  be 
questioned  as  to  what  took  place  among,  or  before  them,  while  acting 
as  such  (d).  In  an  early  case  on  this  subject  {e)  we  are  informed 
that  "  the  judge  would  not  suffer  a  grand  juryman  to  be  produced  as 
a  witness,  to  swear  what  was  given  in  evidence  to  them,  because  be 
is  sworn  not  to  reveal  the  secrets  of  his  companions."  "  See,"  adds 
the  reporter,  "  if  a  witness  is  questioned  for  a  false  oath  to  the  grand 
jury,  how  it  shall  be  proved  if  some  of  the  jury  be  not  sworn  in  such 
a  case."  He  refers  to  a  case  of  Hitch  v.  Mallet,  where  the  point  was 
raised,  and  adds  a  quaere  what  became  of  it  Considering  that  the 
grand  jury  are  the  inquest  of  the  county,  whose  duty  is  not  merely 
to  examine  the  bills  of  indictment  sent  before  thein,  but  to  inquire 
into  its  state,  and  present  to  the  Queen's  justices  anjrthing  they  may 
find  amiss  in  it,  there  appears  reason  for  throwing  the  protection  of 
secrecy  over  their  deliberations.  But  perjury,  or  indeed  any  other 
offence  committed  in  their  presence,  and  afterwards  made  the  sub- 
ject of  an  indictment  or  information,  is  a  very  different  matter. 
Suppose  a  witness  were  to  murder  or  assault  another  witness  in  the 
presence  of  the  grand  jury,  would  not  the  evidence  of  its  memben 
be  receivable  against  him  ?  Or  suppose,  on  a  dispute  arising  out  of 
the  business  before  them,  one  of  the  grand  jury  were  to  murder  or 
assault  another,  is  he  to  go  unpunished?  The  grand  juior^s  oath  is 
to  keep  secret  "  the  Queen's  counsel,  his  fellows',  and  his  own  "  (/) : 
it  is  obvious  that  the  cases  just  put  do  not  come  under  either  of 
the  last  two  heads ;  and,  by  instituting  the  prosecution,  the  Crown 
has  waived  the  privilege  of  secrecy  so  far  as  its  rights  are  con- 
cerned (ff). 

§  580.  Secondly,  the  evidence  of  petty  jurors  is  not  receivable  to 
prove  their  own  misbehavior,  or  that  a  verdict  which  they  have 
delivered  was  given  through  mistake  (h).     In  order  to  guard  against 

(<0  Tayl.  Er.  §  868,  4th  ed.         .  a  witiie8B  examined  before  them  is  otmsisi- 

(«)  Clayt.  84,  pi.  140.  ent  with  the  eridenoe  of  the  witness  in 

(/)  8  How.  St  Tr.  759,  772,  note.   It  oonrt,  and  nlso  to  disclose  testimony  giTen 

was  fonnerly  considered  treason  or  felony  before  them,  upon  a  trial  for  peijnry,  bat 

in  a  grand  juror  to  disclose  the  king's  prohibit  diaclosnre  as  to  the  Totes  of  ths 

coun-iel,  27  Ass.  pi.  68;  Bro.  Abr.  Corone,  grand  jurojs.    lb.  983. 

P^-  115-  (A)  Goodman  tr.  Cotherington,  1  Sid. 

ig)  See  4  Christian's  Blackstone,  126,  286;  Norman  •.  Beamont,  Will«,  487, 

note  4,  303,  note  1,  and  Tayl.  Ev.  §  868,  not^;  Palmer  v,  Crowle,  Andr.  882;  Vaiw 

4th  ed.     For  the  American  cases,  see  Mor-  v.  Delaral,  1  T.  R.  11 ;  Straki^r  ».  Graham, 

»ftn  8  Best,  p.  982.     The  statutes  of  New  4  M.  ft  W.  721.    The  competi^nry  of  jniy- 

York  provide  that  grand  jurors  may  be  re-  men,  as  witnesses  in  a  canse  which  th^ 

qmrpd  to  testify  whether  the  testimony  of  are  trying;  is  a  whotty  diflbrent  qoeaAioa; 
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misconceptions  as  to  the  findings  of  juries,  it  is  the  established 
practice  of  the  courts  not  to  receive  a  verdict,  unless  all  the  jurors 
by  whom  it  is  given  are  preaent  and  within  hearing ;  and  after  it  is 
lecorded,  the  officer  rehearses  it  to  them  as  recorded,  and  asks  them 
if  that  is  the  verdict  of  them  all.  The  allowing  a  juryman  to  prove 
the  real  or  pretended  misbehavior  or  mistake  of  himself  or  his  com- 
panions, would  open  a  wide  door  to  fraud  and  malpractice  in  cases 
where  it  is  sought  to  impeach  verdicts. 

§  581.  3^  Professional — 1.  At  the  head  of  these  stand  commu- 
nications made  by  a  party  to  his  legal  advisers,  L  a  counsel,  attorney, 
&c  {%) :  and  this  includes  all  media  of  communication  between 
them ;  such  as  clerks  (j),  interpreters  (A;),  or  agents  (/).  But  the 
privilege  does  not  extend  to  matters  of  fact,  which  the  attorney 
knows  by  any  other  means  than  confidential  communication  with 
his  client,  though  if  he  had  not  been  employed  as  attorney  he  prob- 
ably would  not  have  known  them  (m).  And  the  privilege  is  not 
the  privilege  of  the  professional  man,  but  of  the  client,  who  may 
waive  it  or  not,  as  he  pleases  (n).  And  his  refusal  to  waive  it  raises 
no  presumption  i^inst  him  (o). 

§  582.  2.  Communications  to  a  medical  man,  even  in  the  strict- 
est professional  confidence,  have  been  held  not  protected  from  dis- 
closure (jp),  —  a  rule  harsh  in  itself,  of  questionable  policy,  and  at 
variance  with  the  practice  in  France  (;),  and  the  statute  law  in 
some  of  the  United  States  of  America  (r). 


for  which   see  bk.  2,  pt.  1,  ch.  2,  §  187.  (f)  Parkins  v.  Hawkshaw,  2  Stark.  289. 

In  the  United  States  the  rule  is  in  general  (m)  Dwyer  v.  Collins,  7  Exch.  689,  and 

the  same,  but  appears  to  have  been  a  little  the  caAes  there  referred  to;  Brown  v.  Fos- 

relaxed.     See  Moif^nn's  Best,  pp.  984-986,  ter,  1  H.  k  N.  736. 

where  it  is  said,  citing  Wright  v.  Illinois  (n)  Tayl.  £v.  §  848,  4th  ed. 

Tel.  Co.,   20   Iowa,  19,    that  they  may  (o)  Wentworth  v,  Lloyd,  10  H.  L.  C. 

prore  that  the  case  was  decided  by  lot;  and  589. 

citing  Packard  v.  United  States,  1  Iowa,  (p)  Dnchess    of   Kingston's    case,    20 

225,   that   the  instructions  of  the  court  How.  St  Tr.  672  et  teq.  ;  R.  v.  Gibbons,  1 

were  misunderstood.  C.  &  P.  97. 

(i)  Waldrou  v.  Ward,  Styl.  449;  Wil-  (g)  Bonnier,  Traits  des  Preuves,  §  179. 

son  V.   Rastall,  4  T.  R.   758  ;  Foote  v,  (r)  1  Greenl.  Ev.  §  248,  note  (2),  7th 

Hayne,  Ry.  &  M.  165  ;  Taylor  v,  Foster,  ed.  ;   Appleton,   Evid.   App.   276.      The 

2  C.  *  P.   195 ;  Du  Barp6  v.  Livette,  1  States  referred  to  are   New  York,   Mis- 

Peake,  77;  Greenougb  v.  Gn8k3ll.  1  Myl.  souri,    Michigan,   Wisconsin,   and    Iowa. 

k  K.  98;  Hibberd  v.  Knight,  2  Exch.  11;  The  New  York  statute  enacts  that  '*no 

CleftTe  «.  Jonea,  7  Exch.  421.    See  also  person,  authorixed  to  practice  physic  or 

Introd.  pt.  2,  §  58.  surgery,  shall  be*  allowed  to  disclose  any 

O*)  Taylor  v.  Foster,  2  C.  &  P.  195.  information  which  he  may  have  acqiiired 

Ik)  Da  Barr^  v.  Urette,  1  Peake,  77.  in  attending  any  patient  in  a  professional 
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§  583.  3.  Whether  communications  made  to  spiritual  adraeis 
are,  or  ought  to  he,  protected  from  disclosure  in  oomts  of  justice, 
presents  a  question  of  some  difficulty.  It  is  commonly  thought  that 
the  decisions  of  the  judges  in  the  cases  of  R  v.  Gilham  (s)  and  R  t- 
Wild  (t),  added  to  some  others  that  will  be  cited  presently,  have 
resolved  this  question  in  the  negative ;  and  the  practice  is  in  accord- 
ance with  that  notion.  But  R  v.  Gilham  only  shows  that  a  cod- 
fession  of  guilt  made  by  a  prisoner,  in  consequence  of  the  spiritual 
exhortations  of  a  clergyman  that  it  will  be  for  his  soul's  health  to 
do  so,  is  receivable  in  evidence  against  him,  —  a  decision  periectly 
well  founded,  because  such  exhortations  cannot  possibly  be  consid- 
ered "  illegal  inducements  to  confess."  For  by  this  expression,  as 
shown  in  a  former  chapter  (u),  the  law  means  language  calculated  to 
convey  to  the  mind  of  a  person  accused  or  suspected  of  an  offence, 
that  by  acknowledging  guilt  he  will  better  his  position,  so  far  as  it 
may  be  afiPected  by  the  temporal  consequences  of  that  offence.  And 
the  ground  on  which  the  law  rejects  a  confession,  made  after  such 
an  inducement  to  confess,  is  the  reasonable  apprehension  that,  in 
consequence  of  it,  the  party  may  have  been  led  to  make  a  false 
acknowledgment  of  guilt,  —  an  aigument  wholly  inapplicable  where 
he  is  only  told  that,  by  his  avowing  the  truth,  a  spiritual  benefit 
will  accnie  to  him.  R  v.  Wild  is  even  less  to  the  puipose,  aa  the 
party  who  used  the  exhortation  there  neither  was  nor  professed  to 
be  a  cl^V^man.  The  other  cases  to  which  allusion  has  been  made, 
are  an  anonymous  one  in  Skinner  (v),  R  v.  Sparkes(tr),  Butler  r. 
Moore  (x),  and  Wilson  v.  Bastall  (y).  In  the  first,  the  question  was 
respecting  a  confidential  communication  to  a  man  of  law,  which 
Lord  Chief  Justice  Holt,  as  might  have  been  expected,  held  privi- 
leged from  disclosure;  adding  chiter,  that  it  was  otherwise  "in  tte 
case  of  a  gentleman,  parson,  &c/'  The  second  and  third  are  decis- 
ions, one  by  Buller,  J.,  on  circuit,  and  the  other  by  the  Irish  Master 
of  the  Bolls,  that  confessions  to  a  Protestant  or  Roman  Cathoh'c 
cleiigyman  are  not  privileged  ;  and  in  the  fourth,  the  judges  in  banc 
say  obiteVf  that  the  privilege  is  confined  to  the  cases  of  counsel, 

character,  and  which  information  was  ne-         (u)  Supra,  ch.  7,  aect  S.  wtaKt  % 

cessary  to  enable  him  to  prescribe  for  each  §  551. 

patient  as  a  physician,  or  to  do  any  act  for         («)  Skinn.  404. 

him  as  suigeon."    See  Moiigan's  Best,  p.  {w)  Cited  in  Du  Bair*  «.  Uwtto,  1 

988.  Peake,  77. 

(8)  1  Moo.  C.  C.  186.  (a?)  MacNaUy's  Eyid.  268. 

(0  Id.  452.  (y)  4  T.  R.  758. 
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solicitor,  and  attorney.  How  far  a  particular  form  of  religious  belief 
being  disfavored  by  law  at  the  period  (a.  d.  1802)  affected  the  decision 
in  Butler  u  Moore,  is  not  easy  to  say ;  but  both  that  case  and  R  v, 
Sparkes  leave  the  general  question  untouched ;  and  on  the  latter 
case  being  cited  to  Lord  Eenyon,  in  Du  Barr^  v.  Livette  (z),  he  said, 
''I  should  have  paused  before  I  admitted  the  evidence  there  ad- 
mitted." He  however  decided  that  case  on  the  ground  that  con- 
fidential communications  to  a  legal  adviser  were  distinguishable 
from  others.  It  is  also  to  be  observed  that,  the  subject  coming 
incidentally  before  Best,  C.  J.,  in  Broad  v.  Pitt  (a),  very  shortly  after 
S.  i;.  Gilham,  he  referred  to  that  case  as  deciding  that  the  privilege 
in  question  did  not  apply  to  a  clergyman ;  but  added,  ''  I,  for  one, 
will  never  compel  a  clergyman  to  disclose  communications  made  to 
him  by  a  prisoner ;  but,  if  he  chooses  to  disclose  them,  I  shall  re- 
ceive them  in  evidence."  In  a  case  of  R  v.  Griffin  (6),  tried  before 
Alderson,  B.,  at  the  Central  Criminal  Court,  part  of  the  evidence 
against  the  accused  consisted  of  certain  conversations  between  her 
and  her  spiritual  adviser,  the  chaplain  of  a  workhouse,  relative  to 
the  transaction  which  formed  the  subject  of  accusation.  On  this 
evidence  being  offered,  the  judge  expressed  a  strong  opinion  that  it 
was  not  receivable,  adding,  however,  "  I  do  not  lay  this  down  as  an 
absolute  rule ;  but  I  think  such  evidence  ought  not  to  be  given  " ; 
and  the  counsel  for  the  prosecution  accordingly  withdrew  it.  The 
case  is  not  fully  reported,  and  the  result  is  not  stated.  And  lastly, 
in  R  V.  Hay  (e),  where  the  prisoner  was  indicted  for  stealing  a 
watch,  the  watch  was  traced  to  the  possession  of  a  Boman  Catholic 
priest,  who  was  called  as  a  witness  for  the  prosecution ;  and  who, 
on  being  asked,  "  From  whom  did  you  receive  that  watch  ?  "  refused 
to  answer,  as  he  said  he  *'  received  it  in  connection  with  the  con- 
fessional." Hill,  J.  ruled  that  he  was  bound  to  answer,  on  the 
ground  that  by  the  above  question  he  was  not  asked  to  disclose 
anything  stated  to  him  in  the  confessional ;  a  decision  apparently 
unimpeachable  in  itself,  but  which  leaves  the  general  question  un- 
touched. 

§  584  There  cannot,  we  apprehend,  be  much  doubt  that,  previous 
to  the  Reformation,  statements  made  to  a  priest  under  the  seal  of 
confession  were  privileged  from  disclosure,  except  perhaps  when  the 
matter  thus  communicated  amounted  to  high  treason.     In  the  old 

(2)  1  Piake,  77.  (ft)  6  Cox,  Cr.  Cas.  219. 

(a)  3  a  A  P.  51S.  (c)  2  Post  &  F.  4. 
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laws  of  Heniy  I.  (d)  is  this  passage:  ''  Caveat  sacerdos, ne  de  hiis  qui 
ei  confitentur  peccata  sua  alicui  recitet  quod  ei  confessus  est,  non 
propinquis  nee  extraneis ;  quod  si  fecerit,  depooatur,  et  oinoibus 
diebus  vite  sue  ignominiosus  peregrinando  poeniteat"  The  laws  of 
Heniy  I.  are  of  course  not  binding  per  u,  and  are  only  valuable  as 
guides  to  the  common  law;  but  it  is  otherwise  with  the  statute 
Articuli  Cleri  (9  Edw.  IL),  c.  10,  which  is  as  follows  (e)  :  "  Quan- 
deque  aliqui  confugientes  ad  ecclesiam  ....  dum  sunt  in  ecclesia 
custodiuntuT  per  armatos  infra  cimiterium,  et  quandoque  infra  eccle- 
siam, ita  arte  quod  non  possunt  exire  locum  sacrum  causa  superflui 
pendens  deponendi,  nee  permittitur  eis  necessaria  victui  ministrarL 
Besponsio :  .  .  .  .  dum  sunt  in  ecclesia,  custodes  eorum  non  debent 
morari  infra  cimiterium,  nisi  necessitas  vel  evasionis  periculum  hoc 
requirat  Nee  areentur  confugi  dum  sunt  in  ecclesia,  quin  possint 
habere  vite  necessaria,  et  exire  libere  pro  obscene  pondeie  deponendo. 
Placet  etiam  Domino  Eegi  ut  latrones  appellatores,  quandocumque 
voluerint,  possint  sacerdotibus  sua  facinora  confiteri;  sed  caveant 
confessores,  ne  erronee  hujusmodi  appellatores  informent"  In  com- 
menting on  this  statute.  Sir  Edward  Coke,  writing,  be  it  remem- 
bered, after  the  Beformation,  expresses  himself  as  follows  (/): — 
"  Latrones  vel  appellatores.  This  branch  extendeth  only  to  thieves 
and  approvers  indicted  of  felony,  but  extended  not  to  high  treasons : 
for  if  high  treason  be  discovered  to  the  confessor,  he  ought  to  dis- 
cover it»  for  the  danger  that  thereupon  dependeth  to  the  King  and 
the  whole  realm ;  therefore  this  branch  declareth  the  common  law, 
that  the  privilege  of  confession  extendeth  only  to  felonies:  and 
albeit,  if  a  man  indicted  of  felony  becometh  an  approver,  he  is  sworn 
to  discover  all  felonies  and  treasons,  yet  he  is  not  in  d^ree  of  an 
approver  in  law,  but  only  of  the  offence  whereof  he  is  indicted ;  and 
for  the  rest,  it  is  for  the  benefit  of  the  King,  to  move  him  to  mercy : 
so  as  this  branch  b^nneth  with  thieves,  extendeth  only  to  ap- 
provers of  thievery  or  felony,  and  not  to  appeals  of  treason ;  for,  by 
the  common  law,  a  man  indicted  of  high  treason  could  not  have  the 
benefit  of  clergy  (as  it  was  holden  in  the  King's  time,  when  this  act 
was  made),  nor  any  cleigyman  privilege  of  confession  to  conceal 

(</)  Lcgra  Hen.  1,  c  5,  §  17.  House  of  Commons :  From  Original  Bee- 

{t)  The  above  Tersion  cif  the  statute  is  ords  and  Authentic  Mannacripta,**  a.  d. 

taken    from   the  Taloahle  work  entitled  ISIO  et  jegr.    It  differs  in  several  nspecti 

**  Statutes  of  the  Realm,  printed  by  Com-  from  that  given  by  Sir  Edvard  Coke  in 

mand  of  His  M^estr,  King  George  the  the  2d  Institnte. 

Third,  in  Purmanoe  of  an  Address  of  the         (/)  2  Inst  S29. 
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high  treason :  and  so  it  was  resolved  in  7  Hen.  Y.  (Bot  Pari,  anno 
7  Hen.  V.  na.  13) ;  whereupon  friar  John  Randolph,  the  Queen 
Dowager*3  confessor,  accused  her  of  treason,  for  compassing  of  the 
death  of  the  King :  and  so  was  it  resolved  in  the  case  of  Henry 
Garnet  (HiL  3  Jac.),  superior  of  the  Jesuits  in  England,  who  would 
have  shadowed  his  treason  under  the  privilege  of  confession,  &c. ; 
and  albeit  this  act  extendeth  to  felonies  only,  as  hath  been  said,  yet 
the  caveat  given  to  the  confessors  is  observable,  tu  erronice  in/or" 
fneni,"*  We  cite  this  passage  to  show  the  common  law  on  this 
subject ;  but  it  is  very  doubtful  whether  the  caveat  at  the  end  of 
the  above  enactment  was  inserted  to  warn  the  confessor  against 
disclosing  the  secrets  of  the  penitent  to  others.  The  grammatical 
construction  and  context  seem  to  show  that  it  was  to  prevent  his 
abusing  his  privil^[e  of  access  to  the  criminal,  by  conveying  infor- 
mation to  him  from  without ;  and  the  clause  is  translated  accord- 
ingly in  the  best  edition  of  the  statutes  (g), 

§  585.  If  it  be  an  error  to  refuse  to  hold  sacred  the  communi- 
cations made  to  spiritual  advisers,  an  opposite  and  greater  error  is 
the  attempt  to  confine  the  privilege  to  the  clergy  of  some  particular 
creed.  Courts  of  municipal  law  are  not  called  on  to  determine  the 
tmth  or  merits  of  the  religious  persuasion  to  which  a  party  belongs ; 
or  to  inquire  whether  it  exacts  auricular  confession,  advises,  or  per- 
mits it ;  the  sole  question  ought  to  be,  whether  the  party  who  bona 
fide  seeks  spiritual  advice  should  be  allowed  it  freely.  By  a  statute 
of  New  York  (A),  "No  minister  of  the  Gospel,  or  priest  of  any 
denomination  whatsoever,  shall  be  allowed  to  disclose  any  confes- 
sions made  to  him  in  his  professional  character,  in  the  course  of 
discipline  enjoined  by  the  rules  or  practice  of  such  denomination." 
A  similar  statute  exists  in  Missouri,  Wisconsin,  Michigan,  anjji 
Iowa  (i) ;  and  the  like  principle  is  recognized  in  France  (A). 

§  586.  4*.  Social.  —  The  applications  of  this  principle  to  social 
life  are  few.  The  principal  instance  is  in  the  case  of  communica- 
tions between  husband  and  wife.     Such,  says  Professor  Greenleaf  (/), 

(ff)  The  edition  referred  to  in  note  (<?).  (1),  7th  ed.;  Appleton,  Evid.  App.  276, 

See  also  RufThead's  edition  of  the  Stat*  277;  Morgan's  Best,  p.  994. 
ntes,  A.  D.  1762.     Chapters  10-12  of  the         {k)  Bonnier,  Traits  dee  Preiires,  §  179, 

atatute  were  repealed  i>y  the  Statute  Law  who  adds,  "  Le  syst^me  contraire  d^tmi- 

Reviaion  Act,  1863.  rait  la  confiance,  qui  senle  pent  amener  le 

(A)  1  Greenl.  Evid.  p.  826,  §  247,  note  repentir,  en  donnant  an  prdtre  les  appn- 

(1),     7th    ed.;    Appleton,     Evid.    App.  rences  d'nn  d^latenr,  d*antant  pins  odienz 

275.  qu'il  serait  revfitn  d'un  C4iract^n*  «acr6." 

(t)  1  GreenL  Evid.  p.  826,  §  247,  note         (/)  1  Greenl.  Evid.  §  254,  7th  ed. 
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"  beloDg  to  the  class  of  privileged  communicatioDS,  and  are  there- 
fore protected,  independently  of  the  ground  of  interest  and  identity, 
which  precludes  the  parties  from  testifying  for  or  against  each  other. 
The  happiness  of  the  married  state  requires  that  there  should  he 
the  most  unlimited  confidence  between  husband  and  wife  ;  and  this 
confidence  the  law  secures,  by  providing  that  it  shall  be  kept  for- 
ever inviolable,  —  that  nothing  shall  be  extracted  from  the  bosom  of 
the  wife  which  was  confided  there  by  the  husband.  Therefore,  after 
the  parties  are  separated,  whether  it  be  by  divorce,  or  by  the  death 
of  the  husband,  the  wife  is  still  precluded  from  disclosing  any  con- 
versations with  him  ;  though  she  may  be  admitted  to  testify  to  facts 
which  came  to  her  knowledge  by  means  equally  accessible  to  any 
person  not  standing  in  that  relation."  And  the  16  &  17  Vict.  c.  83, 
which  renders  husbands  and  wives  competent  and  compellable  wit* 
nesses  for  or  against  each  other  in  civil  cases,  contains  a  special 
enactment,  sect.  3,  that  "  No  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife  during  the  mar- 
riage, and  no  wife  shall  be  compellable  to  disclose  any  communi- 
cation made  to  her  by  her  husband  during  the  marriage.**  And 
after  a  marriage  has  been  admitted  or  proved,  the  evidence  of 
neither  husband  nor  wife  will  be  received  to  disprove  the  fact  of 
sexual  intercourse  having  taken  place  between  them(m)  during  their 
maiTied  life(n),  —  a  rule  justly  designated  by  Lord  Mansfield  as 
"  founded  in  decency,  morality,  and  policy  "  (o).  But  where  the  mar- 
riage itself  is  in  dispute,  or  where  it  is  disputed  whether  a  child 
was  bom  before  or  after  marriage,  the  evidence  of  parents  is  admis- 
sible to  prove  that  they  were  never  married,  or  that  the  child  was 
bom  before  marriage  (n). 

Secrets  disclosed  in  he  ordinary  course  of  business,  or  the  con- 
fidence of  friendship,  are  not  protected  (p). 

§  587.  Courts  of  justice,  as  has  been  shown  in  the  Introduction 
to  this  work  (q),  possess  an  inherent  power  of  rejecting  evidence, 
which  is  tendered  for  the  purpose  of  creating  expense,  or  causing 
vexation  or  delay.     Such   malpractices  are  calculated   to  impede 

(m)  R.  V.  ReadiDf?,  Cas.  temp.  Hardw.         (o)  Goodwright   d.   Stercns  «.   Moo, 

79;  R.  V.  Rook,  1  Wils.  340;  R.  v.  Luffe,  Cowp.  694. 

5  East,  192 ;  R.  v.  Kea,  11  id.  182;  Cope         {p)  See  the  judgment  of  Lord  Kenyoo. 
V.  Cope,  1  Moo.  &  R.  269;  R.  V.  SonrtoD,  in  Wilson  v.  Rastall,  4  T.  R.  75S,  and 

6  A.  ft  E.  180 ;  Wright  v.  Holdgate,  8  the  cases  from  the  SUte  Trials  there  re- 
Carr.  k  K.  158.  ferred  to. 

(n)  Mnrray  o.  Milner,  12  Oh.  D.  845.  (q)  Introd.  pt  2,  §  47. 
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the  administration  of  the  law,  as  well  as  to  injure  the  opposite 
party. 

It  has  been  said  that  the  law  excludes,  on  public  grounds,  evidence 
which  is  indecent  or  offensive  to  public  morals,  or  injurious  to  the 
feelings  of  third  persons  (r).  But  not  only  is  there  no  direct  au- 
thority for  such  a  proposition,  but  there  is  authority  to  the  con- 
trary («).  "  Indecency  of  evidence,'*  observed  Lord  Mansfield,  C.  J., 
in  Da  Costa  v.  Jones,  in  which  the  court  refused  to  try  an  action  on 
a  wager,  on  the  ground  that  the  wager  was  itself  indecent,  "  is  no 
objection  to  its  being  received  where  it  is  necessary  to  the  decision 
of  a  civil  or  criminal  right/' 

(r)  Taylor  on  Evidence,  §  867. 

(«)  Stephen  on  Evidence,  p.  147,  citing  Da  Costa  v,  Jonea»  Cowp.  729. 
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§  588.  The  maxim,  "  Ees  judicata  pro  veritate  accipitur"  (a)} 
is  a  branch  of  the  more  general  one,  "  Interest  reipublics  ut  sit 
finis  litium"  (b);  and  the  reasons  which  have  led  to  the  aniversal 


(a)  Introd.  pt.  2,  |  44. 


(b)  Introd.  pt  2,  f  §  41,  48. 


^  Judgments.  —  (a.)  DefinUion,  —  By  the  term  "judgment"  is  understood  the 
"final  judgment,  order,  or  decree  of  any  court."  See  Steph.  Dig.  Et.  Art  39;  1 
GreenL  £v.  §§  522-551;  Webb  v.  Buckelew,  82  N.  Y.  655;  Jamaica  v.  Chandler,  121 
Mass.  1.  That  such  judgment  is  voidable  by  a  court  of  appellate  jniisdictioD  does  not 
affect  the  definition.  CounoUy  v.  ConnoUy,  82  Gratt.  667,  664;  Wadhams  v.  Gay,  73 
111.  415. 

(b. )  Conducive  at  to  Legal  ^ffecL  —  All  judgments  of  whaterer  nature  ue  cooeht- 
sive  proof  as  against  all  yiersons  of  the  matters  therein  stated  as  distiaguished  fitm 
the  matters  thereby  decideid.  In  other  words,  e?ery  judgment  is  conclusively  ssiamcd, 
by  operation  of  law,  to  be  a  true  statement  of  the  facts  and  judicial  tranaactioos  therni 
recorded.  So  a  judgment  is  conclusive  proof  of  its  own  rendition^  in  the  maiuier  tad 
at  the  time  and  place  therein  stated.  Chamberlain  v.  Carlisle,  26  N.  H.  540;  Key  v. 
Dent,  14  Md.  86  ;  Thomas  et  al,  v.  Hinkle,  85  Ark.  450  ;  Floyd  «.  Bitter,  MAU. 
856;  Thompson  v.  Building  Assoc.,  28  Kana.  209;  Spencer  v.  Dearth,  43  Vt.  9S,105; 
Farmers*  Bank  v.  R.  R.,  72  N.  Y.  188;  Lee  o.  Lee,  21  Mo.  581.  See  tlso  Vogt  f . 
Ticknor,  48  N.  H.  242;  Goodnow  r.  Smith,  97  Mass.  69.  So  of  the  probate  of  s  vilL 
Mut  Ben.  Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  248.  The  record,  however,  u  lab- 
ject  tp  amendment  by  the  court  upon  proper  canae  shown.  Balch  v.  Shaw,  7  OA 
282;  Willanl  v.  Whitney.  49  Me.  285. 

(c.)  Judgments  as  proof  of  matters  decided,  — The  probative  force  of  s  jndg* 
ment  considered  as  proof  of  the  matters  thereby  decided  variea  as  such  judgment  1%" 
I.  A  judgment  in  rem  ;  or,  II.  A  judgment  in  personam, 

I,  Judgments  in  Hem,  —  Speaking  generally,  judgments  inrtm  decide  and  dftennine 
a  staiuSf  or  make  a  final  and  conclusive  transfer  or  disposition  of  property.  State  a 
R.  R.,  10  Kev.  47.  Thus,  the  judgments  of  a  court  of  admiralty  decrp^ing  pme,  bot- 
tomry, salvsflie,  forfeiture,  and  the  like,  are  judgments  in  rem.  The  Maiy,  9  Onneb, 
126,  142-146;  Msgoun  v.  New  £ng.  Ins.  Co.;  1  Story,  167 ;  The  CnU,  2  Hqgbe^ 


PART  IL]  mode  of  PBOOF.  —  BKS  JUDICATA.  576 

Tecognition  of   both  are    explained  in  the  Introduction  to  this 
work. 
§589.  "Bea  judicata/'  says  the  Digest  (c),  "dicitur,  qu»  finem 

(6)  Dig.  Ub.  42,  tit  1, 1.  1. 

(U.  8.)  489;  The  Mary  Celeste,  2  Lowell,  854;  The  Slavers,  2  WaU.  883.  See  also 
Danhain  v.  Ins.  Co.,  1  Lowell,  258.  So  of  a  decree  of  divorce.  See  Story,  Conf.  Laws, 
|§  200-280,  597;  Cooley,  Const.  Limit  *400  ti  mq,  Uood  v.  Hood,  110  Mass.  468; 
Kinnier  v.  Kinnier,  45  N.  Y.  535,  540;  Cheever  v.  Wilson,  9  Wall.  108;  Ditson  v. 
Ditson,  4  R.  I.  87.  Compare  GUI  v.  Bead,  5  R.  I.  343.  So  of  probate  deci^ees  and 
appointments.  Tompkins  v.  Tompkins,  1  Story,  547;  Schroyerv.  Richmond,  16  Oh. 
St  455;  Grignouv.  Astor,  2  How.  319,  888;  Connolly  o.  Connolly,  32  Gratt  657,  664; 
Kelson  v.  Boynton,  54  Ala.  363,  376;  Merriam  «.  Sewall,  8  Gray,  316,  827;  Williams 
V.  Saunders,  5  Cold.  60.  See  also  Lancaster's  Appeal,  47  Conn.  248.  So  of  a  decree 
declaring  pedigree.     En  n  is  v.  Smith,  14  How.  400,  480. 

Effect  of  Judgments  in  Hem,  —  A  judgment  in  rem  \a  conclusive  proof  as  against  all 
persons  whatever,  whether  parties,  privies,  or  strangers  to  the  case,  of  all  facts  in  issue 
and  all  facts  which  must  have  been  assumed  true  to  warrant  rendition  of  the  judgment 
II.  Judgments  in  Personam,  —  A  judgment  in  personam  is  conclusive  proof,  as  be- 
tween pai-ties  and  privies  thereto,  of  all  facts  directly  in  issue  in  the  case,  actually 
abjudicated  by  the  court,  and  all  facts  u)K>n  which  the  judgment  was  or  necessarily 
appears  to  have  been  baned.  Tebbetts  l^  Tilton,  31  N.  H.  278,  284;  School  District  «. 
Stocker,  42  N.  J.  L.  115;  Dunham  v.  Bower,  77  N.  Y.  76;  Gilbreath  v.  Jones,  66  Ala. 
129;  Wood  v.  Ensel,  63  Mo.  193;  Collins  v.  Jennings,  42  Iowa,  447;  Morse  p.  Elms, 
131  Mass.  151  ;  Porter  r.  Warner,  36  Oh.  St  471  ;  Cook  r.  Burnley,  45  Tex.  97  ; 
Hardy  v.  Mills,  35  Wise.  141;  Hamner  t;.  Pounds,  57  Ala.  348;  Supples  v.  Cannon, 
44  Conn.  424;  Spencer  v.  Dearth,  43  Vt  98.  For  some  consideration  of  the  criminal 
counterpart  of  the  rule  above  stated,  see  Bishop,  Crim.  Law,  §§  808-831. 

Prcmded,  (1.)  that  the  subject,  the  issue,  and  the  grounds  and  means  of  legal  defence, 
are  sulistantially  the  same  in  the  suit  where  the  judgment  is  offered  as  in  that  in  which 
it  was  rendered.  Clagett  v.  Easterday,  42  Md.  617,  627;  Giraldin  v.  Dean,  49  Tex.  248; 
Dyer  r.  Goran,  29  Iowa,  126;  Foye  v.  Patch,  132  Mass.  105;  Beck  with  r.  Thomiison,  18 
W.  Va.  103,  119  ;  Washington,  &c  Co.  v.  Sickl&s,  24  How.  333  ;  Morgan  v.  Burr,  68 
N.  H.  470.  That  new  facts  in  avoidance  may  in  certain  contingencies  be  used  in  subse- 
quent actions,  see  CromweU  v.  County  of  Sac,  94  U.  S.  851,  356;  Hauham  r.  Sher- 
man, 114  Mass.  19.  It  is,  however,  essential  to  the  application  of  the  rule  relating  to 
the  conclusiveness  of  judgments,  that  the  facts  upon  which  such  judgment  is  a  final 
decision  should  have  been  fully  litigated  by  the  parties  thereto.  Wells  v,  Moore,  49 
Mo.  229;  I^rab  v.  Gatlin,  2  Dev.  &  Bat  £<i.  37;  Haldnman  v.  U.  S.,  91  U.  S.  584; 
Wadhams  v.  Gay,  73  111.  415;  Morton  v.  Sweetzer,  12  All.  134;  McFarlane  v,  Cush- 
man,  21  Wise.  401;  Haws  v.  Tieman,  53  Pa.  St.  192;  Houston  v.  Musgrove,  35  Tex. 
594 ;  Stowell  v.  Chamberlain,  60  N.  Y.  272.  But  see,  contra,  to  the  effect  that  an 
agreed  judgment  is  equally  conclusive  upon  parties  and  those  identified  with  them  in 
legal  inton'st.  Chamberlain  «.  Preble,  11  All.  370;  Dunn  «.  Pipes,  20  Ija.  An.  276; 
Jarboe  9.  Smith,  10  B.  Monr.  257;  Fletcher  v.  Holmes,  25  Ind.  458;  Brown  v.  Sprague, 
5  Denio,  545.  So  a  confessed  judgment  is  binding;  Nesbaum  v.  Keini,  24  N.  Y.  825; 
Twogood  V.  Pence,  22  Iowa,  543;  S<»cri8t  v.  Zimmerman,  56  Pa.  St  446.  See  also  Hotel 
Assoc.  V.  Parker,  58  Mo.  327.  ka^  provided,  (2.)  that  any  judgment  in  the  nature  of  a 
formal  admission  by  a  party  may,  at  all  times,  be  given  in  evidence  as  against  such 
party.  Parsons  r.  Copeland,  33  Me.  870;  Wells  «.  Compton,  3  Rob.  (La.)  171;  Kel- 
lenbeiger  v.  Sturtevant,  7  Cush.  465.  That  judgments  in  personam  are  not  conclusive 
evidence  as  between  stmngers  to  the  record,  or  between  a  stranger  and  a  party  or  privy 
thereto^  see  Corbley  v.  Wilson,  71  111.  209  ;  McBee  v.  Fulton,  47  Md.  403;  Raymond 
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controversiarum  pronunciatione  judicis  accipit :  quod  vel  condeni* 
natioue  vel  absolutione  contingit"  But  in  order  to  have  the  effect 
of  res  judicata^  the  decision  must  be  that  of  a  court  of  competent 

V.  Richmond,  78  N.  Y.  851 ;  Hlne  v.  R.  R.,  42  Iowa,  686.  See  also  Betti  «.  New 
Hartford,  25  Conn.  180;  Hutchuuon  v.  Bank,  41  Pa.  St.  42;  Elliott  v,  Frakei,  71  Ind. 
412;  Corcoran  v.  Canal  Co.,  94  U.  S.  741. 

Same  Subject,  —  It  is  howerer  necessary  that  the  suit  be  litigated,  as  has  been  said 
tupra^  substantially  upon  its  merits.  Chesnutt  v.  Frazier,  6  Baxter,  217;  Ford  «. 
Doyle,  44  Cal.  635.  For  the  reciprocal  relation  of  law  and  equity  tribunals  in  this 
connection,  see  Cramer  v,  Moore,  36  Oh.  St.  347;  VTright  v.  Deklyne,  1  Peters,  C.  Ct 
199;  Hendrickson  v,  Norcross,  19  N.  J.  £q.  417;  Baldwin  v.  McCrea,  88  Ga.  650; 
Tilson  V.  Davis,  82  Gratt.  92,  104;  Durant  v.  Essex  Co.,  7  WaU.  107.  The  teat,  it  has 
been  said,  with  regard  to  the  condnsive  nature  of  a  former  judgment  in  a  subsequent 
suit,  is  determined  by  the  consideration,  Would  substantially  the  same  evidence  sustain 
both,  —  the  demand  not  being  apportionable  in  its  nature  ?  Norton  v.  Doherty,  8  Gray, 
872;  Ware  v.  Percival,  61  Me.  891;  Dawley  v.  Brown,  79  N.  Y.890;  Riker  v.  Hooper, 
85  Vt.  457;  Cannon  v.  Brame,  45  Ala.  262.  But  see  Burritt  v.  Belfy,  47  Conn.  828. 
Such  judgment  is  equally  conclusive  whether  pleaded  as  an  estoppel  or  given  in  evi- 
dence. Kilheffer  v.  Herr,  17  S.  &  R.  819,  825;  Betts  v.  Starr,  5  Conn.  650;  Thomp- 
son V.  Roberts,  24  How.  288;  Hamner  v.  Pounds,  57  Ala.  848;  Krekeler  v.  Ritter, 
62  N.  Y.  872.  In  certain  States  it  has  been  held  that  the  estoppel  of  judgment  must 
be  specially  pleaded.  Krekeler  «.  Ritter,  62  N.  Y.  872.  See  also  Clink  v.  Thorston^ 
47  Cal.  21;  Perkins  «.  Walker,  19  Vt.  144;  Morgan  v.  Burr,  58  N.  H.  470,  to  the 
efifect  that  an  estoppel  should,  if  possible,  be  pleaded  in  bar.  As  to  who  are  consid- 
ered privies,  conf.  §  519,  n.  1,  supra  ;  Finney  v.  Boyd,  26  Wise.  866;  Stoddard  «. 
Thompson,  81  Iowa,  80;  Kelly  v.  Donlin,  70  111.  878;  Chant  v.  Reynolds,  49  CaL 
218;  Littleton  r.  Richardson,  84  N.  H.  179;  Harvie  «.  Turner,  46  Mo.  444. 

(d.)  Interstate  Judgvunts, — The  constitutional  provision  (U.  S.  Const,  Art  lY. 
§  1),  *'  Full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acta»  records,  and 
judicial  proceedings  of  every  other  State,"  gives  the  judgment  of  another  State  the 
evidentiary  effect  of  a  domestic  judgment.  Christmas  v.  Russell,  5  Wall.  290;  Child 
V.  Powder  Works,  45  K.  H.  547;  North  Bank  v.  Brown,  50  Me.  214;  State  «.  Helmer, 
21  Iowa,  370;  Conway  v.  Ellison,  14  Ark.  360;  Rogers  v.  Bums,  27  Pa.  St  525;  Chew 
V,  Brumagim,  21  N.  J.  Eq.  520;  Hall  v,  Winchell.  88  Vt.  588;  Kerr  ».  Kerr,  41  N.  Y. 
272;  Lawrence  v.  Jarvis,  32  111.  804.  See  also  Wright  v.  Andrews,  180  Masa.  149; 
Harshey  v.  Blackmarr,  20  Iowa,  161. 

(«.)  Foreign  Judg-mtnts.  —  A  consideration  of  the  instances  in  which  the  conrts  of 
one  country  will,  by  international  comity  or  otherwise,  give  effect  to  judgments  by  the 
courts  of  another,  seems  more  properly  to  fall  within  the  scope  of  international  law. 
See  Story,  Confl.  Laws,  §§  532,  545,  551,  584,  586,  591,  592,  598,  597  a  seq,;  2  Kent, 
Comro.  120,  121,  and  notes.  When,  however,  such  foreign  judgment  t»  rem  or  ta 
personam  is  recognized  as  binding  by  a  domestic  tribunal,  it  is  considered  to  have  the 
same  conclusive  effect,  to  the  same  extent,  and  between  the  same  persons,  a.s  a  domestic 
judgment  of  the  same  class.  Woodruff  v.  Taylor,  20  Vt  65.  But  see  Coit  v.  Haven, 
80  Conn.  190,  197.  The  point,  however,  cannot  be  regarded  as  entirely  settled,  certain 
cases  giving  only  a  prima  facie  validity  to  a  foreign  judgment  in  persomam.  Story, 
Confl.  Laws,  |  607. 

Proviso.  —  Provided,  that  in  case  of  all  judgments,  —  domestic,  interstate,  or  foreign, 
in  rem  or  in  personam^  —  it  may  be  shown  as  against  the  validity  and  effect  of  the  judg- 
ment, —  (1.)  that  the  court  rendering  such  judgment  had  no  jurisdiction  of  the  subject- 
matter.  Knowles  v.  Gaslight  Co.,  19  Wall.  68;  Child  v.  Powder  Works,  45  N.  H. 
547;  Pelton  v.  Platner,  13  Ohio,  209;  Oilman  v.  Oilman,  126  Mass.  26.  But  see  Lap- 
bam  V.  Briggs,  27  Vt.  26.    So  of  judgments  tii  rem.     McKeever  v.  Ball,  71  IiuL  896; 
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jarisdiction,  concarrent  or  exclosive,  —  ''judicium  a  non  suo  judice 
datum,  nullius  est  momenti "  (d).  The  decisions  of  such  tribunals 
are  conclusive  until  reversed ;  but  no  decision  is  final,  unless  it  be 
pronounced  by  a  tribunal  from  which  there  lies  no  appeal,  or  unless 
the  parties  have  acquiesced  in  the  decision,  or  the  time  limited  by 
law  for  appealing  has  elapsed  («).  Moreover,  the  conclusive  effect  is 
confined  to  the  point  actually  decided ;  and  does  not  extend  to  any 
matter  which  came  collaterally  in  question  (/).  It  does,  however, 
extend  to  any  matter  which  it  was  necessary  to  decide,  and  which 
was  actually  decided,  as  the  groundwork  of  the  decision  itself,  though 
not  then  directly  the  point  at  issue  (g), 

{d)  10  Co.  76  b.  11  St.  Tr.  261;  1  Rol.  Ab.  876;  Blackham's 

(c)  1  £t.  Poth.  Part  i,  cK  8,  lect.  3,  case,  1  Salk.  290,  291;  R.  p.  Knaptoflt, 

art.  1.  2  6.  &  C.  883 ;  Carter  v.  James,  13  M.  & 

(/)  Per  De  Grey,  C.  J.,  delivering  the  W.  187. 

opinion  of  the  Judges  to  the  House  of         {g)  R.  «.  Hartington  Middle  Quarter, 

Lords,  in  the  Duchess  of  Kingston's  case,  4  E.  &  Bl.  780,  794. 

Tjler  V.  Defrees,  11  Wall.  331;  Shroyer  v.  Richmond,  16  Oh.  St.  455;  Noble  v.  Oil 
Co.,  79  Pa.  St.  854.  (2.)  Or  of  the  j»i^i«f.  Stote  v.  Bleak,  54  Iowa,  429;  Easterly  v. 
Goodwin,  85  Conn.  278;  Napton  v.  Leaton,  71  Mo.  358;  Hill  v.  Meudenhall,  21  Wall. 
453;  Penobscot  R.  R.  v.  Weeks,  52  Me.  456;  Gay  v.  Smith,  38  N.  H.  171;  Parish  v. 
Parish,  82  Ga.  653;  Price  v.  Ward,  25  N.  J.  L.  225;  Hanson  v.  Wolcott,  19  Kans. 
207.  Unless  indeed  the  judgment  itself  recite  matters  which  establish  or  confer  juris- 
diction. Wyatt  V,  Rambo,  29  Ala.  510;  Penobscot  R.  R.  v.  Weeks,  52  Me.  456;  Coit 
V.  Haven,  30  Conn.  190,  197;  McCauley  v,  Fulton,  44  CaL  355;  Smith  v.  Wood,  37 
Tcz.  616.  Thus  recitals  are  conclusive  as  to  jurisdiction  in  interstate  judgments. 
Thompson  v.  Emmert,  4  McLean,  96;  Pritchett  v.  Clark,  4  Harr.  (Del.)  280;  Westcott 
V.  Brown,  13  Ind.  83;  Lapham  v.  Briggs,  27  Vt.  26.  But  see  for  strong  dicta  and  de- 
cisions, eorUra,  L  o.  that  jurisdiction  is  only  prima  facie  established  by  the  recitals, 
Oorostock  9.  Crawford,  3  WalL  396;  Norwood  v.  Cobb,  24  Tex.  551;  Lawrence  v.  Janria, 
82  IIL  804,  810;  Rape  v.  Heaton,  9  Wise  328;  Ferguson  v,  Crawford,  70  N.  Y.  253; 
Price  V.  Ward,  25  N.  J.  L.  225;  Pennoyer  v.  Neff,  95  tJ.  S.  714,  730.  (3.)  Or  that 
the  judgment  is  tainted  with  fraud  or  collusion.  School  District  9.  Schreiner,  46  Iowa, 
172;  Mut  Ben.  Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  242;  Hartman  v.  Ogbom,  54 
Pa.  St.  120;  Tebbetts  v,  Tilton,  31  N.  H.  273,  286;  State  v.  Brown,  16  Conn.  54; 
Ellis  V.  Kelly,  8  Bush,  (Ey.)  621;  State  v.  Cole,  48  Mo.  70.  But  see  Christmas  v. 
Russell,  6  WalL  290,  305;  Eiekeler  v.  Ritter,  62  N.  Y.  872,  wnira. 

Presumptions  as  to  Jurisdieium,  —  It  is  said  the  jurisdiction  of  a  court  of  general 
jurisdiction  wiU  be  presumed.  Folger  «.  Columbian  Ins.  Co.,  99  Mass.  267,  273;  Jarvis 
«.  Robinson,  21  Wise.  523;  Haywood  v.  Collins,  60  111.  828;  Hahn  v.  Kelly,  34  CaL 
891;  Wingate  v.  Haywood,  40  N.  H.  437;  Hendrick  v.  Whittemore,  105  Mass.  23. 
As  to  how  far  the  jurisdiction  of  a  foreign  or  inferior  tribunal  will  be  assumed,  see 
Goulding  v.  Clark,  34  N.  H.  148;  State  v.  Hinchman,  27  Pa.  St.  479;  Rowley  v. 
Howard,  23  Cal.  401;  Crawftird  v.  Howard,  30  Me.  422;  Lewis  v,  Allred,  57  Ala.  628; 
Secombe  v.  R.  R.  Co..  23  Wall.  108;  Shufeldt  v.  Buckley,  45  IIL  223. 

(/.)  Legal  Consequeneea  of  Judffmenia.  —  Any  consideration  of  the  consequences  to 
parties  and  privies  flowing  from  any  judgment,  civil  or  criminal,  after  such  jndij^ment 
has  been  duly  proved,  seems  outside  tiie  scope  of  the  present  work.  See  1  GreenL  Ev. 
{f  583,  537,  n.  1. 

87 
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§  590.  The  principle  in  question  must  not  be  confounded,  either 
with  the  rule  of  law  which  requires  records  to  be  in  writing  (A),  or 
with  its  conclusive  presumption  that  they  are  correctly  made(t). 
The  mode  of  proving  judicial  acts  is  a  different  thing  from  the 
effect  of  those  acts  when  proved ;  and  the  rules  regulating  the  effect 
of  res  judicata  would  remain  exactly  as  they  are,  if  the  decisions  of 
our  tribunals  could  be  established  by  oral  testimony  (it).  In  truth, 
the  record  of  a  court  of  justice  consists  of  two  parts,  which  may  be 
denominated  respectively  the  substantive  and  judicial  portions  In 
the  former — the  substantive  portion  —  the  court  records  or  attests 
its  own  proceedings  and  acts.  To  this  unerring  verity  is  attributed 
by  the  law,  which  will  neither  allow  the  record  to  be  contradicted 
in  these  respects  (Q ;  nor  the  facts,  thus  recorded  or  attested,  to  be 
proved  in  any  other  way  than  by  production  of  the  record  itself,  or 
by  copies  proved  to  be  true  in  the  prescribed  manner  (m).  "  Nemo 
potest  contra  recordum  verificare  per  patriam  "  (n).  "  Quod  per  r^- 
cordum  probatum,  non  debet  esse  negatum"(o).  In  the  judicial 
portion,  on  the  contrary,  the  court  expresses  its  judgment  or  opinion 
on  the  matter  in  question,  and  in  forming  that  opinion  it  is  bound  to 
have  regard  only  to  the  evidence  and  ai-guments  adduced  before  it 
by  the  respective  parties  to  the  proceedings,  —  either  of  whom  may, 
in  most  cases,  appeal  from  such  judgment  to  that  of  a  superior 
tribunal  Such  a  judgment^  therefore,  with  respect  to  any  third 
person,  who  was  neither  party  nor  privy  to  the  proceeding  in  which 
it  was  pronounced,  is  only  res  inter  alios  judicata ;  and  hence  the 
rule,  that  it  does  not  bind,  and  is  not  in  general  evidence  against, 
any  one  who  was  not  such  party  or  privy  (p),  Bentham,  indeed, 
contends  that  res  inter  alios  judicata  ought  to  be  admitted,  and  its 
weight  estimated  by  the  juiy  (q) ;  but,  without  stopping  to  inquire 

(h)  Bk.  %  ch.  8,  aect  1,  §  218.  {I)  Co.  latt  260  a;  Fincb,  Law,  281; 

(i)  Supra,  ch.  2,  sect.  2,  sabeect  8,  Oilb.  Er.  7,  4tli  ed.;  4  Co.  71  a;  Litt.  B. 

§  848.  155;  HetL  107;  1  East,  855;  2  B.  Ifc  Ad. 

{k)  The  ancient  laws  of  Wales  required  862. 
in  general  the  testimony  of  two  witnesses,  (in)  See  seyeral  instances  ooUeeted,  1 

but  one  of  the  exceptions  to  this  rale  was  PhiU.  £v.  441, 10th  ed. 
the  case  of  a  Jndge  respecting  his  jndg-         {%)  2  Inst  880. 
ment     "If,"  says  the  Venedotian  Code,         (o)  Branch,  Max.  186. 
bk.  2,  e.  4,  §  4,  "one  of  two  parties  be-         {p)  2 Smith,  Lead. Cas.  661,  6«4«<jef., 

tween  whom  a  lawsait  has  taken  place  5th  ed.;  per  De  Grey,  C.  J.,  in  the  Diidi- 

deny  the  judgment,  and  the  other  acknowl-  ess  of  ELingston's  case,  11  St  Tr.  261;  B. 

edge  it,  the  statement  of  the  judge  is  in  that  N.  P.  281,  232. 
case  final  respecting  his  judgment'*    See         (q)  8  Benth.  Jnd.  Ev.  481,  488. 
alao  the  Dimetian  Code,bk.  2,  ch.  5,  §  4. 
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whether  the  caaes  in  which  it  is  receivable  as  evidence  between  third 
parties  might  properly  be  extended,  the  general  principle  running 
through  our  law,  which  requires  the  best  evidence  (r),  and  rejects 
all  evidence  where  there  is  no  reasonable  and  proximate  connection 
between  the  principal  and  evidentiary  facts  (s),  is  quite  as  applicable 
to  res  judicata  as  to  any  other  species  of  proof. 

§  591.  But  the  judgment  of  a  tribunal  of  competent  jurisdiction 
may  be  null  and  void  in  itself  in  respect  of  what  is  contained  in 
it(Q.     1.  When  the  object  of  the  decision  it  pronounces  is  un- 
certain,  "Sententia  debet  esse  certa";  —  e.  g.  a  judgment  con- 
demning the  defendant  to  pay  the  plaintiff  what  he  owes  him  would 
be  void,  though  it  would  be  sufficient  if  it  condemned  the  defendant 
to  pay  what  the  plaintiff  demanded  of  him,  and  the  cause  of  demand 
appeared  on  the  record  of  the  proceedings  (u),    2.  When  the  object 
of  the  adjudication  is  anything  impossible,  (x)  — "  Lex  uon  cogit 
impossibilia"  (y).     3.  When  a  judgment  pronounces  anything  which 
is  expressly  contrary  to  the  law,  i.  e.  If  it  declares  that  the  law 
ought  not  to  be  observed:   if  it  merely  decides  that  the  case  in 
question  does  not  fall  within  the  law,  though  in  truth  it  does  so, 
the  judgment  is  not  null,  it  is  only  improper,  and  consequently  can 
only  be  avoided  by  the  ordinary  course  of  appeal  (z).     4.  When 
a  judgment  contains  inconsistent  and  contradictory  dispositions  (a). 
5.  When  a  judgment  pronounces  on  what  is  not  in  demand  (6).  — 
"Judex    non  reddit  plus,  quam  quod  petens  ipse  requirit,"  and 
"  Droit  ne  done  pluis  que  soit  demande  "  (c). 

The  same  principles  apply  to  other  things  which  partake  of  the 
nature  of  judgments.  Thus,  a  verdict  that  finds  matter  uncertainly 
or  ambiguously  is  insufficient  (d) ;  and  the  same  holds  when  it  is 
inconsistent  (e).  In  the  11  Hen.  IV.  2  A.  pi.  3,  on  the  trial  of  a  writ 
of  conspiracy  against  two,  the  jury  found  one  guilty  and  the  other 
not;  whereupon  the  presiding  judge  said  to  them,  "Vous  gents, 
vfe  verdit  est  contrariant  en  luy  fii,  car  si  Tun  ne  soit  my  cuip, 


(r)  Bk.   1,  pt.  1,  §§  S7  et  9eq,,  and  {y)  Hob.  96. 

iufra,  §  292.  (2)  1  Ev.  Poth.  in  loc  eU.  N.  22. 

(«)  Bk.  1,  pt.  1,  IS  88,  90.  (a)  Id.  K.  28 ;  Cooper  «.  Langdon,  10 

(<)  1  Ey.  Poth.  part  4,  ch.  8,  sect  8,  M.  &  W.  785. 

Art.  2,  §  1,  K.  18.    See  also  per  Parke,  (b)  1  Et.  Poth.  in  loe,  eiL  N.  24. 

B.,  in  R.  «.  Blakemore^  2  Den.  C.  C.  420,  (e)  2  Inst.  286. 

421.  Id)  Co.  Litt.  227  a. 

(tt)  1  Ev.  Poth.  in  loe.  cU.  (e)  48  Edw.  III.  25  a;  Hob.  262. 

(«)  Id.  N.  21. 
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ambid  sont  de  rien  cvlp,  {^  c  q  le  bPe  supP  (|  ila  conspir  ensemble, 
chesG  ove  aul,  mes  pur  ce  que  vous  n'estes  appritz  de  ley,  soit  melior 
avi)  de  vre  verdit,"  &c.  So  if  a  verdict  pronounces  on  what  is  not 
in  issue  (/*).  A  verdict  concluding  against  law  is  void  (g);  but  when 
a  jury  find  matter  of  fact  and  conclude  against  law,  the  verdict  is 
good  and  the  conclusion  ill  (A).  And,  lastly,  of  awards.  It  is  a 
principle  that  awards  must  be  certain  (t) ;  and  if  an  award  contains 
inconsistent  provisions  (k),  or  directs  what  is  impossible  (I),  or  what 
is  illegal  (m),  it  cannot  be  enforced  by  action,  and  may  be  set  aside 
on  motion. 

§  592.  "  Cum  quseritur,"  again  to  quote  from  the  Digest  («), 
"hsec  exceptio"  (sdL  rei  judicatse),  "noceat,  necne?  inspiciendum 
est,  an  idem  corpus  sit ;  quantitas  eadem,  idem  jus ;  et  an  eadem 
causa  petendi,  et  eadem  conditio  personarum  :  quse  nisi  omnia  oon* 
current,  alia  res  est"  First,  then,  in  order  to  exclude  a  party  whose 
demand  has  been  dismissed  from  making  a  fresh  demand,  on  the 
ground  that  the  matter  is  res  jtuiicata,  the  thing  demanded  must  be 
the  sama  But  this  must  not  be  understood  too  literally.  For  in* 
stance,  although  the  flock  which  the  plaintiff  demands  now  does 
not  consist  of  the  same  sheep  as  it  did  at  the  time  of  the  former 
demand,  the  demand  is  held  to  be  for  the  same  thing,  and  therefore 
is  not  receivable  (o).  And  so,  a  party  is  held  to  demand  the  same 
thing,  when  he  demands  anything  which  forms  a  part  of  it  (p). 
But,  secondly,  in  order  that  the  maxim  rts  judicata  shall  apply, 
there  must  be  '*  eadem  conditio  personarum."  And  therefore,  as 
we  have  seen,  if  the  person  whom  it  is  sought  to  affect  by  a  judg- 
ment was  neither  party  nor  privy  to  the  proceedings  in  which  it 
was  given,  it  is  not  in  general  even  receivable  in  evidence  against 
him  (s).    So  a  judgment  against  a  party  in  a  criminal  case  is  not 

(/)  1  Leon.  67,  pL  S6;  Hob.  58;  1  Rol.  See  also  1  £t.  Poth.  part  4,  eh.  S,  net  S, 

257.  art  4,  N.  40;  Bonnier,  TniU  dee  Piwit«% 

iff)  2S  AflB.  pL  60;  28  id.  pL  4;  Hob.  §  688;  Code  CivO,  Ht.  8,  Ut  8»  ch.  S. 

112,  118.  sect  8. 

{h)  Plowd.  114  ;  Dy.  106  b^  pi.  20;  (o)  1  Et.  Poth.  552. 

194  a,  pi.  82;  Jenk.  Cent  1,  Caa.  85;  4  (p)  Id. 

Mod.  10.  iq)  Supra,  f  590.    In  the  ITiiited  States 

(t)  Watson,  Awards,  204,  8d  ed. ;  Rnsa.  judgment  in  a  imit  npon  joint  and  savoal 

Arbitr.  275,  8d  ed.  note  in  favor  of  one  soretj  wiO  not  bar 

{k)  Rob.  Arbitr.  289,  8d  ed.  suit  against  another,  nnleea  the  ilefcnee  ia 

(/)  Id.  288;  Wats.  Awards,  284,  8d  ed.  the  fint  was  an  ertittgnishment  of  the 

{m)  Ross.  Arbitr.  891,  8d  ed.  ;   Wats,  canae  of  action,  or  nnlees  the  defences  tt« 

Awards,  284,  8d  ed.  identical.    Moigan's  Best,  559,  citing  HOI 

(m)  Dig.  Ub.  44,  tit  2,  II.  12,  18,  14.  v.  Mone,  61  Me.  541. 
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evidence  against  him,  in  a  civil  suit»  even  of  the  fact  on  which  the 
conviction  must  have  proceeded  (r).  Nor  is  a  judgment  of  acquittal 
evidence  in  his  favor  {s) ;  for  the  parties  are  not  the  same.  So,  in 
an  appeal  of  murder,  the  indictment  was  not  evidence  against  the 
defendant  (Q.  And  so,  on  an  indictment  against  A.  for  perjury  com- 
mitted by  him  on  the  trial  of  an  indictment  against  B.,  the  record 
of  the  proceedings  at  that  trial,  with  the  finding  of  the  jury,  and  the 
judgment  of  the  court  pronounced  thereon  in  accordance  with  the 
evidence  then  given  by  A.  is  no  defence  (u). 

§  593.  An  important  exception  to  this  rule  exists  in  the  case  of 
judgments  in  rem,  i.  e.  adjudications  pronounced  upon  the  ^aiiis  of 
some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose  (x).  Such  judgments  the  law  has,  from 
motives  of  policy  and  general  convenience,  invested  with  a  con- 
clusive eflect  against  all  the  world.  At  the  head  of  these  stand 
judgments  in  the  Exchequer,  of  condemnation  of  property  as  for* 
feited,  adjudications  of  a  court  of  admiralty  on  the  subject  of  prize, 
&C.  In  certain  instances,  also,  judgments  as  to  the  status  or  con- 
dition of  a  party  are  receivable  in  evidence  against  third  persons, 
although  they  are  not  conclusive.  Thus,  in  an  action  against  an 
executor  sued  on  a  bond  of  his  testator,  a  commission  finding  the 
testator  lunatic  at  the  time  of  the  execution  of  the  bond  is  prirruL 
facie  evidence  against  the  plaintiff,  though  he  was  no  party  to  it  (y). 
And,  by  analogy  to  the  general  rule  of  res  inter  alias  actUy  judgments 
and  judicial  proceedings  inter  alios  are  receivable  on  questions  of  a 
public  nature,  and  in  other  cases  where  the  ordinary  rules  of  evi- 
dence are  departed  from  (z).  Judgments  not  in  rem  are  said  to  be 
judgments  in  personam  (a), 

(r)  Per  Blackbam,  J.,  delivering  the  grounds,  yiz.:  —  1st,  that  the  sabject-mat- 

opinion  of  the  Judges  (in  Dom.  Proc.),  in  ter  should  be  within  the  lawful  control  of 

Cistriqiie  v.  Imrie,  L.  Rep.,  4  Ap.  Ca.  the  state,  under  the  authority  of  which  the 

414,  4S4.    See  Tayl.  Ev.  §  1505  ;  Stark,  tribunal  site  ;  2d,  that  the  sorereign  au- 

Sv.  361,  4th  ed.;  2  Phill.  Et.  27,  10th  thority  of  that  state  should  have  conferred 

ed.  on    the    tribunal  jurisdiction    to    decide 

(«}  TayL  Ev.  |  1505;  Stark.  Et.  832,  as  to  the  disposition  of  the  thing ;  and 

4th  ed.     "  Acta  facta  in  causa  civili,  non  3d,  that  the  tribunal  should  act  within 

probaut  in  judicio  criminalL"    Masc.  de  ite  jurisdiction.     Per  Blackburn,  J.,  Cas- 

Prob.  Concl.  34,  N.  1.  trique  v.  Imrie,  L.  Rep.,  4  Ap.  Ca.  414, 

(0  Samson  v.  Yardly,  2  Keb.  228.  429. 

(u)  HoK  201  ;  Titus  Oates's  case,  10  (y)  Faulder  v.  Silk,   3  Campb.  126 ; 

How.  St.  Tr.  1136,  1137.  Dane  v.  Lady  Kirkwall,  3  C.  &  P.  663. 

(x)  The  authority  of  the  tribunal  in         (z)  Supra,  ch.  5,  §  510. 
such  cases  is  said  to  rest  on  the  following         (a)  J.  W.  Smith,  2  Lead.  Cases,  661, 
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§  594  Conclusive  judgments  are  a  species  of  estoppels;  seeing 
that  they  are  given  in  a  matter  in  which  the  person  against  whom 
they  are  ofiTered  as  evidence  has  had,  either  really  or  coDstructively, 
an  opportunity  of  being  heard,  and  disputing  the  case  of  the  other 
side.  There  is  certainly  this  difference,  that  estoppels  are  usuallj 
founded  on  the  voluntary  act  of  a  party ;  whereas  it  is  t^prassumpHo 
juris  that  "judicium  redditur  in  invitum"(6).  Moreover,  when 
judgment  has  been  obtained  for  a  debt,  no  other  action  can  be  main- 
tained upon  it  while  the  judgment  is  in  force,  **  quia  transit  in  rem 
judicatam "  (c).  like  other  totoppels  by  matter  of  record,  and 
estoppels  by  deed,  judgments,  in  order  to  have  a  conclusive  effect^ 
must  be  pleaded  if  there  be  opportunity ;  otherwise  they  are  only 
cogent  evidence  for  the  juTy(d). 

§  595.  The  general  maxims  of  law,  **  Dolus  et  fraus  nemini 
patrocinentur " (e),  "Jus  et  fraus  nunquam  cohabitant " (/),  "Qui 
fraudem  fit  frustra  agit"  (g),  apply  to  the  decisions  of  tribunals  (A)* 
Lord  Chief  Justice  De  Grey,  in  delivering  the  answer  of  the  judges 
to  the  House  of  Lords  in  the  Duchess  of  Kingston's  case  (t),  speak- 
ing of  a  certain  sentence  of  a  spiritual  court,  says :  "  K  it  was  a 
direct  and  decisive  sentence  upon  the  point,  and,  as  it  stands,  to  be 
admitted  as  conclusive  evidence  upon  the  couit,  and  not  to  be  im- 
peached from  within ;  yet,  like  all  other  acts  of  the  highest  judicial 
authority,  it  is  impeachable  from  without  Although  it  is  not  per- 
mitted to  show  that  the  court  was  mistaken,  it  may  be  shown  that 
they  were  misled.  Fraud  is  an  extrinsic  collateral  act,  which  vitiates 
the  most  solemn  proceedings  of  courts  of  justice."  In  such  cases, 
as  has  been  well  expressed,  the  whole  proceeding  was  "  fabala^  non 


5th  ed.,  suggests  that  inier  partes  wonid  raison,  jttdiciit  contrakimua,^    Boosicr, 

be  better ;  but  the  classification  of  judg-  Traits  des  Prenves,  §  680. 
ments  into  those  in  rem  and  those  in  per-         (e)  Pollezf.  641.     See  also  6  Coi  46  a 
soTiam    has  been  recognized  by  statute.  {d)  2  Smith,  Lead.  Cas.  670,  673,  5th 

See  24  &  25  Vict  c.  10,  s.  85.  ed. ;  and  supra,  eh.  7,  sect  2,  {  544. 

{b)  Co.  Litt.  248  b;  5  Co.  28  b;  10  Id.  («)  14  Hen.  VIII.  8  a  ;  39  Heo.  TI. 

94  b.     According  to  some  foreign  jurists,  60,  pi.  15;  1  Keh.  546. 
judgments  partake  of  the  nature  of  con-         (/)  10  Co.  45  a. 
tracts.      **  Cette  importante  presumption         (^)  2  Bol.  17. 
(antorit^  de  la  chose  jug^e)  se  rattachant         (h)  8  Co.  78  a;  The  Duchess  of  Ei]«- 

au  fond  du  droit,  autant  qu*k  la  preure,  ston*s  case,  11  St  Tr.  262;  Brownsvonl 

les  regies  sur  Tefiet  des  jugements,  c'est  v.  Edwards,  2  Vez.  246 ;  Earl  of  Baodoe 

k  dire  sur  les  personnes  et  sur  les  objets  v.  Becher,  8  CL  It  F.  479;  Hanisoa  f. 

auxqnels  elle  s'appliqne,  reposent  sur  les  The  Mayor  of  Sonthamptoo,  4  Be  6.,  K* 

mdmea  bases  que  les  r^les  sur  Teffet  des  &  O.  148. 
conrentions.    On   Ta   sonvent   dit   arec         (0  11  St  Tr.  862. 
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judicium '' (A:).  And  this  principle  applies  to  every  species  of 
judgment ;  to  judgments  of  courts  of  exclusive  jurisdiction  (l) ;  to 
judgments  in  rem  {m);  to  judgments  of  foreign  tribunals  (91) ;  and 
even  to  judgments  of  tbe  House  of  Lords  (0), 

It  is  perhaps  needless  to  add,  that  a  supposed  judicial  record 
offered  in  evidence  may  be  shown  to  be  a  forgery  (jp), 

(k)  4  De  0.,  M.  k  G.  148.    See  Mac-         (n)  Bank  of  Australasia  v.   Kiaa,  16 

queen.    Law  of   Marriage,  Dirorce,   and  Q.  B.  717. 
L^timacy,  2d  ed.,  p.  68.  (0)  Shedden  v.  Patrick,  1  Macq.  H.  L. 

(/)  Meddowcraft  v.  Hugenin,  8  Curt  Cas.  636. 
408.  ip)  KoeU  v.  Wells,  1  Sid.  869. 

(m)  In  re  Place,  8    Ezch.  704,   per 
Parke,  B. 
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§  596.  The  last  subject  that  ofTera  itself  to  our  attention  in  this 
part  of  the  work  is  the  quantity  of  legitimate  evidence  required  for 
judicial  decision.^    This  is  governed  by  a  rule  of  a  negative  kind. 


1  QuAKim  OF  Eyidrkcs  Hequired.  —  CoRBOBOBATiON.  —  In  certain  cases  policy 
of  law  requires  that  conviction  ahall  not  follow  the  uncorroborated  testimony  of  a 
single  witness. 

(a.)  Trtamm.  — Article  III.,  sect.  8,  of  the  Constitution  of  the  United  States  pro- 
rides,  "  No  person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  on  confession  in  open  court."  1  GreenL  Er.  {{  285, 
255;  8  Gieenl.  £v.  §§  246,  248;  2  Whar.  Crim.  Lew,  §  1808  d  xq.;  2  Stoiy,  Const 
§  1796  H  teq,;  Fries's  esse,  Wharton's  State  Trials,  482,  585  et  aeq.  See  also  U.  a 
«.  Hsnway,  2  Wall  Jr.  189.     But  see  1  Burr's  Trial,  (Hopkins  k  Earle's  ed.)  196. 

{b,)  Tifjuty,  — 11^  upon  an  indictment  for  peijuiy,  the  sole  evidence  against  tlie 
accused  ahowing  the  wilful  falsity  of  his  testimony  is  the  oath  of  a  single  witness  oon- 
tradicting  the  oath  aUeged  to  be  peijured,  — L  e.  if  no  facts  be  proved  which  corrob- 
orate the  witness,  — it  is  the  duty  of  the  juiy  to  acquit.  1  GreenL  Ev.  §  257;  U.  8. 
«.  Wood,  14  Peters,  480,  440,  441  ;  Woodbeck  v.  Keller,  6  Cowen,  118  ;  State  9. 
Holier,  1  Dev.  268;  State  v.  Hayward,  1  Nott  k  McC.  546;  Langhran  r.  Kelly,  8 
Cush.  199;  State  v.  Heed,  57  Ma  252;  State  v.  Wood,  17  Iowa,  18;  Dodge  v.  State,  24 
K.  J.  L.  455;  Crusen  v.  State,  10  Oh.  St  258;  Hendricks  v.  State,  26  Ind.  493;  State 
«.  Raymond,  20  Iowa,  582.     See  also  Rice  v.  Coolidge,  121  Msss.  898. 

(e.)  Orryus  DelietL  —  In  peijury,  as  in  other  crimes,  it  is  not  neoessaiy  that  the 
wrpm  deluH  should  be  proved  by  the  testimony  of  a  living  witness.  U.  S.  «.  Wood, 
14  IVtara,  480,  441.  Or  by  more  thsn  a  single  witness.  Com.  v.  Pollard,  12  Mete. 
225;  State  «.  Wood,  17  Iowa,  18.  But  see  People  v.  Evans,  40  N.  T.  1.  As  to  the 
general  rale  that  drcumstaaoes  or  docnmentazy  evidenoe  may  prove  the  corpus 
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which,  in  times  past  at  least,  was  almost  peculiar  to  the  common  law 
of  England  (a) ;  namely,  that  in  general  no  particular  number  of  in- 
struments of  evidence  is  necessary  for  proof  or  disproof;  the  testimony 
of  a  single  witness,  relevant  for  proof  of  the  issue  in  the  judgment 
of  the  judge,  and  credible  in  that  of  the  jury,  is  a  sufficient  basis 
for  decision,  both  in  civil  and  criminal  cases  (b).    And,  as  a  corollary 

(a)  The  Hindoo  law  seems  the  rererae         (6)  8  Blackst  Comm.  870;  Stark.  Evid. 

of  oura:  where  the  testimoDy  of  a  single  827,  4th  ed.;  Trials  per  Pais,  868;  Peake's 

witness  is  sufficient  it  is  the  exception,  not  £t.  9,  6th  ed.;  Co.  Litt.  6  h;  Post.  C.  L. 

the  rule.    See  translation  of  Pootee,  c.  3,  338  ;  2  Hawk.  P.  C.  c  25,  s.  181,  and  c 

sect  8,  in  Halhed's  Code  of  Gentoo  Laws.  4S,  s.  2. 

where  more  conclusiTe  eyidenoe  is  not  availahle,  see  U.  S.  v.  WiUiams,  1  Cliff.  6.  In 
general,  however,  the  corpus  delieti  must  be  strongly  established.  For  this  reason,  an 
extra-judicial  confession  has  been  held  insufficient.  Bei^n  v.  People,  17  111.  426; 
Bute  V,  German,  54  Mo.  526;  Ruloff  v.  People,  18  N.  Y.  179;  State  v.  Keeler,  28 
Iowa,  551;  Smith  v.  Com.  21  Gratt.  809. 

{d,)  Answers  in  Chancery.  —  By  analogy  to  the  rule  in  cases  of  peijnry,  if  the  de- 
fendant in  express  terms  negatives  in  his  answer  an  allegation  in  the  plalntiff*s  bill, 
such  allegation  must  'be  proved  by  two  witnesses,  or  by  a  single  witness  enforced  by 
corroborating  circumstances.  Lawton  v.  Kittredge,  80  K.  H.  500;  Ing  v.  Brown,  8 
Md.  Ch.  521;  White  v.  Crew,  16  Ga.  416;  Calkins  v.  Evans,  5  Ind.  441;  AbboU  v. 
Oue,  26  N.  J.  £q.  187.    See  also  Sower  v.  Weaver,  78  Pa.  St  448. 

(«. )  Aeeompliets,  —  The  fact  that  the  evidence  against  the  accused  is  the  testimony 
of  an  accomplice,  is  at  most  matter  for  comment  Such  evidence  will  justify  convic- 
tion. State  V.  Russell,  83  La.  An.  135;  People  v.  Coetello,  1  Denio,  (N.  Y.)  83;  State 
«.  Litchfield,  58  Me.  267;  Watson  v.  Com.,  95  Pa.  St.  418,  424;  Com.  v.  Bosworth, 
22  Pick.  897;  State  «.  Potter,  42  Vt  495;  State  v,  Hardee,  88  N.  C.  619;  Parsons  v. 
State,  48  Ga.  197;  State  v.  Watson,  81  Mo.  861;  State  v.  Stebbins,  29  Conn.  463. 
But  see  People  v.  Evans,  40  N.  Y.  1;  U.  a  v.  Harries,  2  Bond,  811;  State  v.  Allen, 
57  Iowa,  431. 

(/.)  Battanfy,  Ac»  —  In  bastardy  suits  the  evidence  of  the  mother  will  not  in  all 
cases  be  taken  as  conclusive,  in  the  absence  of  corroboration.  The  matter  is  variously 
regulated  by  statute.  See  Stiles  v.  Eastman,  21  Pick.  182.  So  the  uncorroborated 
evidence  of  the  libellant,  or  the  uncorroborated  admission  of  the  libellee,  will  not,  in 
general,  warrant  a  divorce.  Tate  v.  Tate,  26  N.  J.  Eq.  55;  Bobbins  v.  Bobbins,  100 
Mass.  150.  But  see  Flattery  9.  Flattery,  88  Pa.  St  27,  eontra.  So  in  an  action  for 
seduction.     State  o.  Wells,  48  Iowa,  671. 

(^.)  Usage  of  Tradt,  —  It  has  been  said  that  a  prevailing  usage  of  trade  cannot  be 
eiitablished  by  a  single  witness.  1  Greenl.  Ev.  §  260  (a);  Wood  v.  Hickok,  2  Wend. 
501;  Boardman  v,  Spooner,  18  AU.  858,  859.  This  may  well  be  doubted.  Robinson  v. 
U.  8.,  18  WaU.  868,  866. 

(A.)  Statutes.  —  As  to  how  far  statutory  enactmento —  e.  g.  the  Statute-  of  Frauds  — 
require  a  certun  kind  of  proof  or  number  of  witnesses  to  give  effect  to  an  in!«trument 
or  prove  ita  execution,  conf.  1  Greenl.  Ev.  §§  261-274.  See  also  Melcher  v.  Flanders, 
40  N.  H.  139;  Burke  v.  Miller,  7  Cush.  547;  Comwell  v.  Wooley,  48  How.  Prac.  475. 

(t.)  AtxuMulation  of  Evidence.  — The  quantum  of  evidence  permitted  upon  a  given 
point  u  distinguished  from  the  qtutntum  of  evidence  I'equired,  resta  in  the  discretion 
of  the  court,  which  wiU  not  permit  a  trial  mischievously  to  be  protracted  by  evidence 
or  examinations  merely  cumulative  in  their  natore.  Bnnnefl  v,  Butler,  23  Conn.  65; 
Bissell  V.  Cornell,  24  Wend.  354;  Gray  v.  St  John,  35  IlL  222;  Wright  v.  Foster, 
109  Mass.  57;  Adriance  v.  Amot,  81  Ma  471. 
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from  this,  when  there  is  conflicting  evidence,  the  joiy  must  deter- 
mine the  degree  of  credit  to  he  given  to  each  of  the  witnesses ;  for 
the  testimony  of  one  witness  may^in  many  cases,  be  more  trast- 
worthy  than  the  opposing  testimony  of  many(c).  The  rule  baa 
been  expressed,  "  Ponderantur  testes,  non  numerantur "  (d) ;  bat 
" testimonia "  or  ** probationes "  would  be  better  than  "testes,"  as 
it  is  clearly  not  confined  to  verbal  evidence  (e). 

§  597.  We  have  said  that  this  rule  is  a  distinguishing  feature 
in  our  common  law  system.  The  Mosaic  law  in  some  cases  (/), 
and  the  civilians  and  canonists  in  all  (p),  exacted  the  evidence  of 
more  than  one  witness,  —  a  doctrine  adopted  by  most  nations  of 
Europe,  and  by  the  ecclesiastical  and  some  other  tribunals  among 
us.  As  might  naturaUy  be  expected,  much  has  been  said  and 
written,  and  the  most  opposite  views  have  prevailed,  on  the  merits 
of  the  different  systems.  Those  who  take  the  civil  law  view  con- 
tend that  it  is  dangerous  to  allow  a  tribunal  to  act  on  the  testimony 
of  a  single  witness,  since  by  this  means  any  person,  even  the  most 
vile,  can  swear  away  the  liberty,  honor,  or  life  of  any  one  else ;  they 
insist  on  the  undoubted  truth,  that  the  chance  of  discrepancy  be- 
tween the  statements  of  two  false  witnesses,  when  examined  apart^ 
is  a  powerful  protection  to  the  party  attacked ;  and  some  of  them 

(c)  Stark.  EWd.  8S2,  4th  ed.  omtiont  to  the  judge,  and  not  as  pontiTe 

{d)  Id.  roles  of  law.    The  following  punge  ii 

(f)  "  Testimonia  pondeianda  sunt,  lion  certainly  ^ery  shrewd  and  forcihle  :  *'0s 

nnmeranda,**  ui  found  in  the  Scotch  law  n'est  que  sous  Constantin  que  nous  tojods 

authorities.     Halk.  Max.  174;  Enk.  Inst  Tezclusion'*  (of  the  testimony  of  a  sin^e 

hk.  4,  tit  2,  §  26.  witness)  "nettement  formula ;  et  enooie 

(/)  See  the  next  note.  rempereur  n*en  Tint  11  Ik  qu*k  la  suite 

<^)  Their  maxim — sometimes  shortly  d*nne  premie  constitution,  qui  leoom- 

eaUed  "  the  rale  of  wmiu  nu/^iif  *'  —  isweU  mandait  st*nlement  anx  juges  d'etre  dr- 

known,   "Unius  omnino  testis  i«sponaio  eonspeets:  Simiiimodo9anximuM,h9,il, 

non  sudiatur,  etiamsi  preclane  curia  ho-  Cod.  de  testib.  (Cod.  lib.  4,  tit  20,  L  9, 

nors  pnefulgeat*'    Cod.  UK  4,  tit  20.  L  9,  |  1,  already  cited  in  this  note),  «<  tiatitf 

I  I.     See  also  Id.  L  4 ;   Huberas,  Pr»L  tutinymiumj  nemo  jvdieuw  m  qwaetatfUi 

Jur.  Cir.  liK  22,  tit  5,  N.  18;  Decretal,  catua  faeiU  patiaiur  admiUu    M  nuM 

Oregor.  IX.  lib.  2,  tit  20,  c  23 ;  and  mani/etU  mmcimuM,  ut  umiu»  omnino  iaiu 

Mpra,  Introd.  pt.  2,  §  66  el  9eq,   Bonnier,  rtsponaio  non  audiatur^  iiianui  piwdmrm 

in  his  Traits  dee  PreuTes,§  201,  labors  hard,  eurim  honore  jmgfulgeaL    Cest  done  an 

and  apparently  with  success,  to  show  that  Bas  Empire  qu*appartient  rintroductioa 

the  lawyers  of  ancient  Rome  did  not  estab*  de  la  maxime,  teatiM  unut  tettii  nmlinM.'* 

liah  this  rule,  which  he  considers  the  pro-  The  French  author  is  not  peculiar  in  this 

duction  of  the  Lower  Empire.    He  argues  Tiew,  the  same  notion  as  to  the  origin  of 

that  all  the  expressions  to  be  found  in  the  the  rule  requiring  two  witnesses  hariog 

Corpus  Juris  Cirilis  of  ta  anterior  date,  been  advanced  long  before  his  time.    See 

which  seem  to  require  a  plurality  of  wit-  Huberas,  Prsel.  Jur.  Civ.  lib.  22,  tit  t, 

nesses,  must  be  understood  in  the  sense  of  K.  2 ;  and  ntpra^  Intvod.  pt  2, 1 66. 
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endeavor  to  place  the  matter  od  a  jure  divino  foundation,  by  con- 
tending that  the  rule  requiring  two  witnesses  is  laid  down  in 
Scripture  (A).  On  this  Serjeant  Hawkins  (i)  very  judiciously  ob- 
serves, that  the  passages  in  the  Old  Testament  which  speak  of 
requiring  two  witnesses  "concern  only  the  judicial  part  of  .the 
Jewish  law,  which,  being  framed  for  the  particular  government  of 
the  Jewish  nation,  doth  'not  bind  us  any  more  than  the  ceremonial ; 
and  that  those  in  the  New  Testament.contain  only  prudential  rules 
for  the  direction  of  the  government  of  the  Church,  in  matters  in- 
troduced by  the  Gospel,  and  .no  way  control  the  civil  constitution 
of  countries."  It  may  be  questioned  also  whether  the  passages  cited 
in  support  of  the  dogma  really  bear  it  out,  when  considered  in 
themselves  apart  from  traditions  and  glosses  (%).  Nothing  in  the 
Old  Testament,  that  we  are  aware  of,  gives  the  remotest  intima- 
tion that  two  witnesses  were  required  in  civil  cases  in  general ; 
and  there  are  some  passages  which  seem  indirectly  to  show  the 
reverse  (/). 

The  passages  in  the  New  Testament  which  were  cited,  or  more 
properly  speaking  tortured,  to  bear  out  the  dogma  requiring  a  plu- 

(h)  The  dTiliaxis  and  canonUts,  Maacard.  to  necore  the  testimony  of  more  than  one 

de  Prob.  Qwest.  5,  N.  10;  Decretal.  Gregor.  witness  (see  Isaiah  viiL   2  ;   Jer.  xzxii. 

IX.  lib.  2,  tit  20,  cap.  28,  &c.;  and,  there  10-18).  ' 

is  reason  to  beliere,  oar  old  lawyers,  For-         (/)  Tbns,  when  Moses  speaks  of  civil 

tesc  oc  81,  32;  8  Inst.  26;  Plowd.  8;  ar-  trespasses,   in    Ezod.    xxiL    9,    he    says 

gument  in  R.  v.  Vaughan,  13  How.  St.  Tr.  nothing  about  any  namber  of  witnesses: 

535;  and  their  contemporaries;  see  Water-  "For  aU  manner  of  trespass,  whether  it 

honse.  Coram,  on  Fortesc  pp.  402,  408,  be  for  ox,  for  ass,  for  sheep,  for  raiment, 

and  Sir  Walter  Raleigh's  case,  2  How.  St  or  for  any  manner  of  lost  thing,  which 

Tr.  15;  fancied  that  they  saw  in  Scripture  another  challengeth  to  be  his,  the  cause  of 

a  divine  command  to  require  the  testi-  both  parties  shall  come  before  the  judges; 

mony  of  more  than  one  witness  in  all  JU"  and  whom  the  judges  shall  condemn,  he 

dicial proceedings,  shall  pay  double  unto  his  neighbor."    So 

(i)  2  P.  C.  c.  25,  s.  181.  of  real  evidence  in  Exod.  xxiL  10-18,  it  is 

(k)  The  text  of  the  Mosaic  code  on  this  expressly  provided  :   "  If  a  man  deliver 

subject  vrill  be  found  in  Numb.  xxxr.  80,  unto  his  neighbor  an  ass,  or  an  ox,  or  a 

Deut  xvii.  6,  and  Deut.  xix.  15;  the  first  sheep,  or  any  beast,  to  keep  ....  And  if 

two  of  which  prohibit  capital  punishment  it  be  stolen  from  him,  he  shall  make  resti- 

unless  on  the  testimony  of  at  least  two  tution  unto  the  owner  thereof.     If  it  be 

witnesses,  and  the  last  directs  that  "one  torn  in  pieces,  then  let  him  bring  it  for 

witness  shall  not  rise  up  against  a  man  for  witness,  and  he  shall  not  make  good  that 

any  iniquity,  or  for  any  sin,  in  any  sin  that  which  was  torn."  We  also  read  in  another 

he  sinneth:  at  the  mouth  of  two  witnesses,  place,  "  Now  this  was  the  manner  in  for- 

or  at  the  mouth  of  three  vritnesses,  shall  the  raer  time  in  Israel  concerning  redeeming 

natter  be  established."    In  the  case  also  and  concerning  changing,  for  to  confirm 

of  preappointed  evidence  by  deeds,  agree-  all  things :  a  man  plucked  off  his  shoe, 

ments,  Ac,  it  seems  to  have  been  custom-  and  gave  it  to  his  neighbor:  and  this  was 

try  among  the  Jews,  as  among  ourselves,  a  testimony  in  IsraeL"    Buth  iv.  7. 
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lality  of  witnesses  in  all  cases,  are  Matt  xviii.  15, 16 ;  John  viiL  17; 
2  Cor.  xiil  1 ;  1  Tim.  v.  19 ;  Heb.  x.  28 ;  but  principally  the  first, 
respecting  which  the  text  of  the  Decretal  runs  thus  :  "  Quia  non  ^t 
licitum  aJicui  Christiano,  et  multo  minus  crucis  Christi  inimico,  ut 
causae  suss  unius  tantum  quasi  legitimo  testimonio  finem  imponat : 
Mandamus,  quatenus  si  inter  tos  et  quoscunque  Judssos  emerserit 
qusestio,  in  qualibet  causa  Christiani,  et  maxime  clerici,  non  minus 
quam  duorum  vel  trium  virarum,  qui  sint  probatse  vit»  et  fidelis 
conversationis,  testimonium  admittatis,  juxta  illud  Dominicum,  In 
ore  duorum  vel  trium  testium  dot  omne  verbum.  Quia  licet  qusedam 
sint  causse,  quae  plures,  quam  duos  exigant  testes,  nulla  est  tamen 
causa,  quse  unius  testimonio  (quamvis  legitimo)  terminetur"(in). 
The  passage  on  which  so  much  stress  is  here  laid  is  thus  given  in 
the  Church  of  England  version  of  the  New  Testament,  which  agrees 
in  substance  with  the  Vulgate :  "  If  thy  brother  shall  trespass  against 
thee,  go  and  tell  him  his  fault  between  thee  and  him  alone :  if  he 
shall  hear  thee,  thou  hast  gained  thy  brother.  But  if  he  will  not 
hear  thee,  then  take  with  thee  one  or  two  more,  that  in  the  mouth 
of  two  or  three  witnesses  eyeiy  word  may  be  established.^  Matt 
xviii.  15,  16.  Now,  besides  the  answer  already  given  from  Serjeant 
Hawkins,  it  might  be  sufficient  to  observe  on  this  passage,  that  the 
case  put  in  it  is  clearly  a  case  of  preappointed  evidence,  the  marked 
difference  between  which  and  casual  evidence  has  been  already 
pointed  out(n),  so  that,  even  supposing  the  command  to  affect 
municipal  law  at  all,  the  applying  it  to  every  case,  civil  or  criminal, 
is  an  unwarrantable  extension  of  the  text  But  there  is  another 
answer,  more  complete  and  satisfactory,  because  applicable  to  most 
of  the  other  passages  as  well  as  to  this.  Assuming  that  the  passage, 
"  in  the  mouth  of  two  or  three  witnesses  every  word  may  be  estab- 
lished/' is  to  be  understood  as  recognizing  the  binding  authority  of 
the  Mosaic  law  with  respect  to  witnesses,  the  principle  of  that  law, 
as  already  shown,  was  to  require  more  than  a  single  witness  in  those 
cases  only  where  condemnation  would  be  followed  by  very  serious 
punishment ;  and  it  appears  from  the  following  verse  of  the  chapter 
under  consideration,  that  disobedience  to  the  remonstrance  there 
directed  to  be  made  would  be  the  foundation  of  further  proceedings, 
ending  in  the  total  excommunication  of  the  offending  party.  The 
next  three  passages  may  be  explained  in  a  similar  way ;  as  they  all 

(m)  Decretal.  Gregor.  IX.  Ub.  2,  tit         (n)  Snpru,  Intiod.  pt  1,  |  SI,  and 
20,  c  2d.    See  also  c  4.  pt.  2,  |  60. 
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relate  to  matters  where  the  gravest  conaeqnenoes  would  follow  dis- 
obedience, after  certain  acts  had  been  evidenced  in  the  manner 
therein  stated. 

Now  we  are  by  no  means  prepared  to  deny,  that,  under  a  system 
where  the  decision  of  all  questions  of  law  and  fact  is  intrusted  to 
a  single  judge,  or  in  a  country  where  the  standard  of  truth  among 
the  population  is  very  low,  such  a  rule  may  be  a  valuable  security 
against  the  abuse  of  power  and  the  risk  of  perjury;  but  it  is  far 
otherwise  where  a  high  standard  of  truth  prevails,  and  facts  are 
^ied  by  a  jury  directed  and  assisted  by  a  judga  Add  to  this,  that 
the  anomaly  of  acting  on  the  testimony  of  one  person  is  more  ap- 
parent than  real ;  for  the  decision  does  not  proceed  solely  on  the 
story  told  by  the  witness,  but  on  the  moral  conviction  of  its  truth, 
based  on  its  intrinsic  probability  and  his  manner  of  giving  his  evi- 
dence. And  there  are  few  cases  in  which  the  decision  rests  even 
on  these  circumstances  alone ;  they  are  usually  corroborated  by  the 
presumption  arising  from  the  absence  of  counter  proof  or  expla- 
nation, and  in  criminal  oases  by  the  demeanor  of  the  accused  while 
on  his  trial ;  for  the  observation  of  Beccaria  must  not  be  forgotten, 
"  Imperfect  proofs,  from  which  the  accused  might  clear  himself,  and 
does  not,  become  perfect"  (o).  Still,  however,  on  the  trial  of  certain 
accusations,  which  are  peculiarly  liable  to  be  made  the  instruments 
of  persecution,  oppression,  or  fraud;  and  in  certain  cases  of  pre- 
appointed evidence ;  (where  parties  about  to  do  a  deliberate  act  may 
fairly  be  required  to  provide  themselves  with  any  reasonable  number 
of  witnesses,  in  order  to  give  facility  to  proof  of  that  act ;)  the  law 
may  with  advantage  relax  its  general  rule,  and  exact  a  higher  degree 
of  assurance  than  could  be  derived  from  the  testimony  of  a  single 
witness  (p). 

Cases,  too,  must  now  and  then,  though  extremely  seldom,  occur, 
in  which  the  grossest  injustice  is  done  by  giving  credence  to  the 
story  of  a  single  witness.  A  remarkable  instance  of  this  is  afforded 
by  the  case  of  one  Brooks,  in  1880.  Brooks  mutilated  himself, 
whether  from  insanity  or  malice  is  not  quite  clear,  but  more  prob- 
ably the  former,  and  stated  that  his  injuries  had  been  inflicted  by 
four  men.  Two  he  identified,  and  they  were  convicted  and  sen- 
tenced to  ten  years'  penal  servitude,  at  the  Staffordshire  Assizes, 

(o)  Beccaria,  Dei  Delitti  et  deUe  Pene,         (p)  See  n^ra. 
1 7.      See  also  per  Abbott,  C.  J.,  io  R.  v. 
Bardetfc,  4  B.  &  A.  161, 162. 


590  JLDMISSIBILITY  AND  EFFECT  OF  EVIDENCE.  [BOOK  m. 

upon  his  evidence  alone.  About  two  years  afterwards,  and  shortly 
before  his  death,  Brooks  confessed  his  crime,  and  the  men  received  a 
free  pardon.  That  a  case  of  this  kind  should  give  rise  to  a  demand 
for  the  introduction  of  the  unus  nuUtta  rule  into  our  law  is  not  to 
be  wondered  at  (q), 

§  598.  On  the  other  hand,  however,  as  the  requiring  a  plurality 
of  witnesses  clearly  imposes  an  obstacle  to  the  administration  of 
justice,  especially  where  the  act  to  be  proved  is  of  a  casual  nature,  — 
above  all,  where,  being  in  violation  of  law,  as  much  clandestinity  as 
possible  would  be  observed,  —  it  ought  not  to  be  required  without 
strong  and  just  reason.  Its  evils  are  these :  1.  It  offers  a  premium 
to  crime  and  dishonesty;  by  telling  the  murderer  and  felon  that 
they  may  exercise  their  trade,  and  the  knave  that  he  may  practise 
his  fraud,  with  impunity,  in  the  presence  of  any  one  person,  and 
the  unprincipled  man  that  he  may  safely  violate  any  engagement, 
however  solemn,  contracted  under  similar  circumstances.  2.  Arti- 
ficial rules  of  this  kind  hold  out  a  temptation  to  the  .subornation 
of  perjury,  in  order  to  obtain  the  means  of  complying  with  ihem. 
3.  They  produce  a  mischievous  effect  on  the  tribunal,  by  their 
natural  tendency  to  react  on  the  human  mind ;  and  they  thus  create 
a  system  of  mechanical  decision,  dependent  on  the  number  of  proofs, 
and  regardless  of  their  weight  (r). 

§  599.  But  whether  the  common  law  rule  had  its  origin  in  these 
considerations  is  doubtful  Our  old  lawyers  do  not  seem  to  have 
been  emancipated  from  the  civil  and  canon  law  notion,  that  two 
witnesses  ought  to  be  required  in  all  cases,  based,  as  this  notion  was 
then  supposed  to  be,  on  the  authority  of  Scripture,  and  fortified  by 
the  practice  of  the  Church  (s).  But  as  in  those  times  the  jury  were 
themselves  a  species  of  witnesses,  and  might,  if  they  chose  to  run 
the  risk  of  an  attaint,  find  a  verdict  without  any  evidence  being 
produced  before  them  (t),  our  ancestors  considered  that  a  judgment 
founded  on  the  verdict  of  twelve  men  was  a  virtual  compliance 
with  what  they  deemed  a  Divine  command.  One  strong  proof  of 
this  is,  that  where  the  trial  was  without  a  jury,  namely,  on  a  trial 
by  witnesses,  the  rule  of  the  civil  and  canon  law  was  thought  bind- 
ing, and  two  witnesses  were  exacted  («). 

(y)  See  a  letter  of  Sir  George  Bowyer  in  (r)  Introd.  pt  2,  |  69. 

the  "  Times  "  newspaper  of  January  20tli,  («)  Sypra,  |  697. 

1882,  shortly  after  the  release  of  the  men,  (<)  Bit,  1,  pt  2,  {  119. 

who  ultimately  receired  600^.  each  by  way  {u)  Iitfn^ 
of  compensation  from  the  Treasury. 
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§  600.  Some  modem  jurists,  not  satisfied  with  condemning  the 
civil  law  for  requiring  at  least  two  witnesses  in  aU  cases,  attack 
ours  for  not  going  far  enough  in  the  opposite  direction,  and  would 
abolish  the  exceptions  to  the  rule  which  declares  the  testimony  of 
one  to  be  sufficient  At  the  head  of  these  stands  Bentham  (x),  whose 
arguments  have  been  considered  in  the  Introduction  (y) ;  but  who, 
after  all,  admits,  what  indeed  it  would  be  difficult  to  deny,  that  re- 
quiring the  second  witness  is,  to  a  certain  extent  at  least,  a  protec- 
tion against  perjury  (2). 

§  601.  On  the  whole,  we  trust  our  readers  will  agree  with  us  in 
thinking,  that  any  attempt  to  lay  down  a  universal  rule  on  this 
subject,  which  shall  be  applicable  to  all  countries,  ages,  and  causes, 
i%  ridiculous ;  and  that,  although  so  far  as  this  country  is  concerned 
the  general  rule  of  the  common  law,  that  judicial  decisions  should 
proceed  on  the  intelligence  and  credit^  and  not  on  the  number,  of  the 
witnesses  examined  or  documents  produced  in  evidence,  is  a  just 
one  (a),  there  are  cases  where,  from  motives  of  public  policy,  it  has 
been  wisely  ordained  otherwise. 

§  602.  Of  the  exceptions  to  the  general  rule  respecting  the  suffi- 
ciency of  one  witness,  some  exist  by  the  common  law,  but  by  far  the 
greater  number  have  been  introduced  by  statute. 

§  603.  I**.  Exceptions  at  common  law.  1.  The  most  remarkable 
and  important  of  these  is  in  the  case  of  prosecutions  for  perjury  (b)} 
We  speak  of  this  as  an  exception  established  by  common  law,  be- 
cause it  is  generally  so  considered,  and  certainly  does  not  appear  to 
have  been  introduced  by  statute.  But  whether  our  law  has  always 
required  the  testimony  of  two  witnesses  to  be  given  to  the  judge  and 
jury  on  a  charge  of  peijury,  may  be  questioned,  as  most  of  our  early 
text  writers  are  silent  on  the  subject  (c).  Fortescue,  indeed  (d), 
saySi  ''Qui  testes  de  perjurio  convincere  satagit,  multo  illis  plures 
producere  necesse  habet/'  —  a  passage  transcribed  without  comment 

(x)  4  Benth.  Jad.  Ev.  503  ;  5  id.  468         (b)  i  Blackst  Comm.  858  ;  2  Et.  Poth. 

stteq.  280;  2  Stark.   Ev.  859,   8d  ed.;    R.   v, 

{y)  Pt.  2,  I  53.  Maacot,   10  Mod.    192;   Fanshaw's  caae, 

(a)  5  Benth.  Jud.  Et.  468.  Skinn.  827;  R.  v,  Brooghton,  2  Str.  1229, 

(a)  An  eminent  French  jariet  of  onr  1280. 
day  caUs  it  *'  r^rit^   de   sens   commnn,         (e)  See  2  Hawk.  P.  C.  c.  46,  s.  2,  and 

qn'U  fant  p^eer  lee  t^moignagea  et  non  les  c  25,  s.  181  ettieq.  kc 
oompter."    Bonnier,  Traits  des  Prenyea,         (d)  Fortesc.  de  Laud,  c  82. 
f  198. 

1  See  {  596,  n.  1,  {b),  iupra. 
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by  Sir  Edward  Coke  (e),  but  the  context  of  which  renders  it  donbtful 
whether,  when  the  Chancellor  wrote  these  words,  he  meant  to  express 
a  legal  rula  A  stronger  argument  maj  be  derived  from  the  well- 
known  practice  in  attaint,  that  a  jury  of  twelve  men  could  only  be 
attainted  of  false  verdict  by  a  jury  of  twenty-four.  But^  on  the 
odier  hand,  we  must  recollect  that  in  early  times  the  jury  themselves 
were  looked  on  as  witnesses  (/),  who  might  convict  of  perjury,  or, 
indeed,  of  any  offence,  on  their  own  knowledge,  without  other  tes- 
timony. S.  V.  Muscot  is  the  leading  case  on  this  subject  (^).  That 
was  an  indictment  for  perjuiy ;  and  Parker,  C.  J.,  in  summing  up, 
is  reported  to  have  said  (A) :  "  There  is  this  difference  between  a 
prosecution  for  perjury  and  a  bare  contest  about  property,  that  in 
the  latter  case  the  matter  stands  indifferent;  and,  therefore,4a 
credible  and  probable  witness  shall  turn  the  scale  in  favor  of  either 
party ;  but  in  the  former,  presumption  is  ever  to  be  made  in  favor 
of  innocence;  and  the  oath  of  the  party  will  have  a  regard  paid  to  it 
until  disproved.  Therefore,  to  convict  a  man  of  perjury,  a  probable, 
a  credible  witness  is  not  enough ;  but  it  must  be  a  strong  and  clear 
evidence,  and  more  numerous  than  the  evidence  given  for  the  de- 
fendant, for  else  there  is  only  oath  against  oath."  Now  the  book 
called  "  The  Modem  Beports  **  is  not  of  veiy  high  authority ;  but 
even  supposing  the  utmost  accuracy  in  the  above  report^  there  is 
nothing  in  Chief  Justice  Parker's  charge  inconsistent  with  the  sup- 
position that  his  observations  were  made  in  the  way  of  prudential 
advice  and  direction  to  the  jury,  and  not  with  the  view  of  laying 
down  an  imperative  rule  of  law ;  and  this  supposition  is  in  some 
degree  confirmed  by  the  comparison,  with  which  he  sets  out,  between 
the  proof  in  perjury  and  that  in  civil  cases. 

§  604.  The  rule  requiring  two  witnesses  in  indictments  for  per- 
jury applies  only  to  the  proof  of  the  falsity  of  the  matter  sworn  to 
by  the  defendant: — all  preliminary  or  collateral  matters,  such  as 
the  jurisdiction  and  sitting  of  the  court,  the  fact  of  the  defendant 
having  taken  the  oath,  together  with  the  evidence  he  gave,  &a,  may 
be  proved  in  the  usual  way  (t). 

§  605.  The  reason  usually  assigned  in  our  books  for  requiring 
two  witnesses  in  perjury  —  viz.  that,  the  evidence  of  the  accused 
having  been  given  on  oath,  when  nothing  beyond  the  testimony 


(e)  8  Inst.  163. 

(/)  Supra,  bk.  1,  pt  2,  1 119. 

ig)  10  Mod.  192,  Mich.  18  Ann. 


(h)  Id.  194. 

(t)  TtLjL  Er.  S  8S0;  S  Gt.  Bnaa.  854. 
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of  a  amgle  witness  is  produced  to  falsify  it,  there  is  nothing  but 
oath  against  oath  {k)  —  is  by  no  means  satisfactory.  All  oaths  are 
not  of  equal  value ;  for  the  credibility  of  the  statement  of  a  witness 
depends  quite  as  much  on  his  deportment  when  giving  it,  and  the 
probability  of  his  story,  as  on  the  fact  of  it  being  deposed  to  on 
oath ;  and,  as  is  justly  remarked  by  Sir  W.  D.  Evans,  the  motives 
for  falsehood  in  the  original  testimony  or  deposition  may  be  much 
stronger  with  reference  to  the  event,  on  the  one  side,  than  the 
motives  for  a  false  accusation  of  perjury  on  the  other  (Q.  In  many 
cases,  even  of  the  most  serious  kind,  tribunals  are  compelled  to 
decide  on  the  relative  credit  of  witnesses,  who  swear  in  direct  con- 
tradiction to  each  other.  Where,  for  instance,  a  murder  or  larceny 
is^  proved  by  one  or  more  witnesses,  and  an  alibi  or  other  defence 
wholly  irreconcilable  with  their  evidence,  and  inconsistent  with  any 
bjrpothesis  of  mistake,  is  proved  by  a  like  number  produced  by  the 
accused,  the  verdict  of  the  jury  may,  virtually,  though  not  formally, 
determine  that  one  set  of  witnesses  or  the  other  has  committed 
perjury. 

§  606.  The  foundations  of  this  rule,  we  apprehend,  lie  much 
deeper.  The  legislator  dealing  with  the  offence  of  perjury,  has  to 
determine  the  relative  weight  of  conflicting  duties.  Measured  merely 
by  its  religious  or  moral  enormity,  perjury,  always  a  grievous,  would 
in  many  cases  be  the  greatest  of  crimes,  and  as  such  be  deserving  of 
the  severest  punishment  which  the  law  could  inflict.  But  when  we 
consider  the  very  peculiar  nature  of  this  ofience,  and  that  every 
person  who  appears  as  a  witness  in  a  court  of  justice,  is  liable  to  be 
accused  of  it  by  those  against  whom  his  evidence  teUs,  who  are  fre- 
quently the  basest  and  most  unprincipled  of  mankind,  —  and  when 
we  remember  how  powerless  are  the  best  rules  of  municipal  law 
without  the  co-operation  of  society  to  enforce  them,  —  we  shall  see 
that  the  obligation  of  protecting  witnesses  from  oppression,  or  annoy- 
ance, by  charges,  or  threats  of  chaises,  of  having  borne  false  testi- 
mony, is  far  paramount  to  that  of  giving  even  perjury  its  deserts. 
To  repress  that  crime,  prevention  is  better  than  cure :  and  the  law 
of  England  relies,  for  this  purpose,  on  the  means  provided  for  de- 
tecting and  exposing  the  crime  at  the  moment  of  commission, — 
such  as  publicity,  cross-examination^  the  aid  of  a  jury,  &c. ;  and 

(k)  4  BUckst.  Coram.  368;  Peake's  Et.  Or.  Rnss.  77,  78,  4tli  ed. ;  R.  v.  Harris,  5 
9,  6th  ed.;  8  Stark.  £y.  869,  3d  ad.;  8    B.  &  A.  989,  note. 

(/)  2  Et.  Poth.  280. 
88 
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on  the  infliction  of  a  severe,  though  not  excessive  pajii8liDieDt» 
wherever  the  commission  of  the  crime  has  been  clearly  proved  (m) 
But  in  order  to  carry  out  the  great  objects  above  mentioned^  our  kv 
gives  witnesses  the  privilege  of  refusing  to  answer  questions  whidi 
tend  to  criminate  or  to  expose  them  to  penalty  or  forfeiture  (n)  ;  it 
allows  no  action  to  be  brought  against  a  witness  for  words  -written 
or  spoken  in  the  course  of  his  evidence  (o) ;  and  it  throws  everf 
fence  round  a  person  accused  of  perjury.  Besides,  great  precisKn 
is  required  in  the  indictment;  the  strictest  proof  is  exacted  of 
what  the  accused  swore ;  and,  lastly,  the  testimony  of  at  least  two 
witnesses  must  be  forthcoming  to  prove  its  &lsity.  The  result 
accordingly  is,  that  in  England  little  difficulty,  comparatively  speak- 
ing, is  found  in  obtaining  voluntary  evidence  for  the  purposes  of 
justice;  and  although  many  persons  may  escape  the  punishment 
awarded  by  law  to  perjury,  instances  of  erroneous  convictions  for  it 
are  unknown,  and  the  threat  of  an  indictment  for  perjury  is  treated 
by  honest  and  upright  witnesses  as  a  bruium  fulmen. 

§  607.  This  view  of  the  policy  of  our  law  is  supported  by  tha 
history  of  legislation  on  the  subject  of  perjury.  The  law  of  die 
Twelve  Tables  at  Home,  recognizing  the  impossibility  of  dealing 
with  this  offence  according  to  its  guilt  in  foro  ccdi,  laid  down, ''  Fe^ 
jiirii  poena  divina,  exitium ;  humana,  dedecus  "  (j>)  ;  and  according 
to  the  Digest, ''  Qui  false  vel  vane  testimonia  dixerunt,  vel  nUiqne 
parti  prodiderunt,  a  judicibus  competenter  puniuntur''(9)     The 

(m)  We  have  Dot  overlooked  the  veaxUa  than  that  of  the  accnsed  were  gives  ob 

qiueUiOf  whether  the  taking  away  life  by  the  Conner  trial;  for  it  wonld  be  impoa- 

falae  testimony  is  punishable  capitally  1^  sible  to  measure  the  effect  of  his  testimeof 

English  law  :  on  which  subject  see  Fost.  on  the  mind  of  the  tribunal.    Indeed,  is 

Cr.  Law,  181, 132;  19  How.  St  Tr.  810,  most,  if  not  in  all,  such  unhappy  cMta, 

note;  4  Blackst  Comin.  188  and  189;  and  more  or  less  blame  rests  with  the  tribasil, 

196,  with  note  (4)  of  Professor  Christian,  in  nahly  giving  credit  to  the  (alse  eTi- 

Supposing  the  affirmative,  it  could  only  be  dence;  and  of  this  opinion  are  said  to  hsve 

by  an  indictment,  not  for  perjury,  but  for  been  the  old  Gothic  lawgivers,  who  usder 

murder,  with,  previous  to  the  14  &  15  such   circumstances   punidied   both  the 

Vict  0. 100,  s.  4,  the  false  oath  laid  as  the  witness   and   the  judge,  and,  to  nii^ 

means  of  death;  for  it  is  clear  that  no  cap-  aU  sure,  the  proMCutor.    See  4  BlsckA 

ital  indictment  could  be  framed,  for  bear-  Comm.  19S. 
ing  false  witness  with  intent  to  murder,  (fi)  Bk.  2,  pt.  1,  ch.  1. 

where  no  conviction  of  the  innocent  party         (o)  Dawkins  v.  Lord  Bokeby,  L>  I^> 

ensued.     And  as,  in  all  cases  of  homicide,  8  Q.  B.  255;  Henderson  v.  Broomb«sd,  i 

the  death  of  the  deceased  must  be  clearly  H.  k  N.  569  ;   Bevis  v.  Smith,  18  C  B> 

and  unequivocally  traced  to  the  act  of  the  126  ;  Collins  v.  Cave,  4   H.  4  N.  884 

accused,  no  such  indictment  for  murder  affirm,  on  error,  6  id.  181. 
could  be  sustained,  if  any  other  evidence,         (p)  4  Blackst  Comm.  189. 
certainly  if  any  other  material  evidence,         (g)  Dig.  lib.  32,  tit  6,  L  16. 


^    .        hLBt  It]        MOt)B  OF  PROOF.  —  PL0RAL1TY  OF  WtTNESSBS.  595 


legisktoiA  of  the  Middle  Ages,  at  least  in  this  country,  took,  as 
m^ht  be  expected,  the  higher  and  more  violent  view  of  the  matter ; 
the  panishment  of  perjury  being  anciently  death,  afterwards  banish- 
ment, or  cutting  out  the  tongue,  then  forfeiture  of  goods  (r).  But 
experience  probably  showed  the  folly  and  danger  of  such  penalties 
for  tills  offence,  as  its  punishment  was  in  time  reduced  to  what  is 
now  the  punishment  for  perjury  at  common  law,  viz.  fine  and  im- 
prisonment («) ;  to  which  was  added,  until  the  6  &  7  Vict  c.  85,  the 
disability  to  bear  testimony  in  any  legal  proceeding ;  and  lest  this 
should  be  thought  too  light,  Sir  Edward  Coke  observes  (t),  '*  Testis 
&I8US  non  erit  impunitus  {u),  Nocte  dieque  suum  gestat  sub  pectore 
testem  (x) :  his  conscience  always  gnawing  and  vexing  him"  The 
spirit  of  modern  legislation  is  in  accordanca  The  5  Eliz.  c.  9,  in- 
flicted fine,  imprisonment,  and  the  pilloiy  (the  last  of  which  was 
abolished  by  7  Will  4  and  1  Vict  c  23)  ;  and  the  2  Geo.  2,  c.  25, 
fl.  2,  allowed  a  transportation  for  seven  years ;  for  which  penal  ser- 
vitude for  the  same  term  of  years  has  been  substituted  by  more 
recent  enactments.  And  this  is  now  the  severest  punishment  that 
can  be  inflicted  for  perjury ;  although,  as  was  shown  by  Castro  t^. 
The  Queen  (y),  a  double  perjury  for  a  single  object  may  be  doubly 
punished.  The  power  of  summarily  committing  false  witnesses  to 
take  their  trial  for  perjury  is  vested  in  tribunals  by  some  modem 
statutes,  especially  the  14  &  15  Vict  c.  100,  s.  19,  although  a  similar 
poWOT  existed  by  the  common  law  (z).  This  is  all  the  change  that 
has  been  made  for  several  centuries  in  the  punishment  of  perjury, 
although  death  was  so  frequently  inflicted,  both  by  common  and 
statute  law,  for  many  offences  falling  infinitely  short  of  it  in 
enormity. 

§  608.  It  is  not  easy  to  define  the  precise  amount  of  evidence 
required  from  each  of  the  witnesses  or  proofs  in  such  cases.  Indeed, 
as  was  well  observed  by  a  very  learned  judge  (a),  any  attempt  to  do 
so  would  be  illusory.    Mr.  Starkie,  in  his  Treatise  on  Evidence  (p), 

(r)  S  Inst.  163;  4  Blackst  Comm.  ISS.  fendant  wis  Sir  R.  Tichborne,  was  held  to 

(«)  Id.  be  valid ;  see  the  history  of  the  case  set  out 

(I)  4  Inst.  279.  in  the  preamble  to  *'  The  Tichbome  and 

(tt)  Frov.  xix,  6.  Doughty  Estates  Act,   1874,"  87  &   88 

(x)  Juvenal,  Sat  18,  v.  198.  Vict.  c.  7  (private  act), 

t^)  In  this  famous  case  the  sentence  of  (z)  Hudson's  case,  Skinn.  79. 

one  Arthur  Orion  to  fourteen  years'  penal  (a)  Per  Erie,  C.  J.,  R.  9,  Shaw,  10 

servitude,  being  to  seven  years  each  upon  Cox,  C.  C.  66,  72. 

two  counts  of  one  indictment,  for  falsely  (b)  8  Stark.  £v.  860,  n.  (g),  8d  ed. 

swearing  in  two  proceedings  that  the  da- 
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informs  us  tbat  he  heard  it  once  held  by  Lord  Tenteiden,  thai  the 
contradiction  of  the  evidence  given  by  the  accused  must  be  giren 
by  two  direct  witnesses  ;  and  that  the  negative,  supported  by  one 
direct  witness  and  by  circumstantial  evidence,  would  not  be  sofK- 
cient:  and  allusion  to  a  ruling  of  that  sort  was  made  by  Cole- 
ridge, J.,  in  a  case  before  him  (c).  But  this  decision,  if  it  ever  took 
place,  is  most  certainly  not  law.  It  would  be  a  startling  thiog  to 
proclaim,  that,  if  a  man  can  get  rid  of  all  direct,  he  may  defy  all 
circumstantial  evidence,  and  commit  perjury  with  impunity;  and 
we  accoitLingly  find  a  contrary  doctrine  laid  down  in  a  variety  of 
cases  ((2).  Again,  some  modern  authorities  express  themselves  as 
though  it  would  be  sufficient,  if  one  witness  were  to  negative  diiecily 
the  matter  sworn  to  by  the  defendant,  and  some  material  dicom- 
stances  were  proved  by  another  witness,  in  confirmation  or  corrobo- 
ration of  his  testimony  (e).  So  that,  according  to  this  view,  it  would 
only  be  necessary  to  corroborate  the  testimony  of  the  direct  witness 
in  the  same  manner  as  judges  are  in  the  habit  of  requiring  the  tes- 
timony of  an  accomplice  to  be  corroborated ;  or  as  the  testimoDy  of 
a  woman  must  be  corroborated,  who  seeks  to  fix  a  man  with  the 
maintenance  of  a  bastard  child  (/),  or  for  damages  for  a  breach  of 
promise  of  marriage  (g). 

§  609.  It  becomes,  therefore,  a  question  whether  the  old  role  and 
reason  of  the  matter  are  satisfied,  unless  the  evidence  of  each  wit- 
ness has  an  existence  and  probative  force  of  its  own,  independent  of 
that  of  the  other ;  so  that,  supposing  the  chaige  were  one  in  which 
the  law  allows  condemnation  on  the  oath  of  a  single  witness,  the  evi- 
dence of  either  would  form  a  case  proper  to  be  left  to  a  jury ;  or 
would  at  least  raise  a  strong  suspicion  of  the  guilt  of  the  defendant 
And  by  analogy  to  this,  where  the  evidence  is  —  as  it  undoubtedly 
may  be  by  law  —  wholly  circumstantial,  whether  enough  most  not 
be  proved  by  each  witness  to  form  a  case  fit  to  be  left  to  the  juiy. 
if  the  artificial  rule  requiring  two  witnesses  did  not  intervene;  or 
whether  it  would  be  sufficient,  if  the  evidence  of  one  witness  were 
such  as  to  raise  a  violent  presumption  of  guilt,  and  that  of  another, 

(e)  Champney's  case,  2  Lew.  C.  C.  268.         (0)  1  Greenl.  Et.  |  257,  7Ui  ad.;  1^/L 

{d)  See  3  RusseU  on  Criroes,  72  et  seq,,  Et.  {  876,  4th  ed.;  R.  v.  Gtrdiiier,  8  ^ 

5th  ed.,  and  the  cases  cited  infra.    The  ft  P.  739;  R.  «.  Tates,  C.  ft  Mai^.  l^'- 
same  was  also  laid  down  by  Cresswell,  J.,         (/)  85  ft  SS  Vict  c  65,  s.  i  n-ntti- 

in  R.  V.  Young,  Kent  Sum.  Aas.  1853,  ing,  in  substance,  7  ft  8  Vict  c  101,  a  t 
MS.  (sr)  82  ft  83  Vict  c  68,  s.  1 
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to  raise  a  reasonable  suspicion  of  it,  —  "  Prsesnmptio  violenta  valet 
in  lege  "  (A). 

§  610.  To  test  this  view  of  the  law  by  the  decisions  and  lan- 
guage of  judges.  In  R  v.  Parker  (i),  Tindal,  C.  J.  says  :  "  With 
regard  to  the  crime  of  perjury,  the  law  says,  that,  where  a  person  is 
charged  with  that  offence,  it  is  not  enough  to  disprove  what  he  has 
sworn  by  the  oath  of  one  other  witness ;  and  unless  there  are  two 
oaths,  or  there  be  some  documentary  evidence,  or  some  admission, 
or  some  circumstances  to  supply  the  place  of  a  second  witness^  it  is 
not  enough,"  In  Champney's  case  (*),  Coleridge,  J.  said,  that  "  one 
witness  in  perjury  is  not  sufficient,  unless  supported  by  circum- 
stantial evidence  of  the  strongest  kind ;  indeed.  Lord  Tenterden, 
C.  J.  was  of  opinion,  that  two  witnesses  were  necessary  to  a  con- 
viction " ;  and  the  reporter  adds,  that  the  doctrine  of  Champney's 
case  was  ruled  by  the  same  judge  in  a  case  of  R  v,  Wigley.  In  R. 
V.  Tates  (/),  Coleridge,  J.  also  said :  "  The  rule  that  the  testimony  of 
a  single  witness  is  not  sufficient  to  sustain  an  indictment  for  per- 
jury, is  not  a  mere  technical  rule,  but  a  rule  founded  on  substantial 
justice;  and  evidence  confirmatory  of  that  one  witness  in  some 
slight  particulars  only,  is  not  sufficient  to  warrant  a  conviction."  In 
R  V.  Roberts  (m),  Fatteson,  J,  said :  "  If  the  false  swearing  be,  that 
two  persons  were  together  at  a  certain  time ;  and  the  assignment  of 
perjury  be,  that  they  were  not  together  at  that  time ;  evidence  by 
one  witness  that  at  the  time  named  the  one  was  at  Ijondon,  and  by 
another  witness  that  the  other  was  at  York,  would  be  sufficient  proof 
of  the  assignment  of  perjury."  And,  lastly,  in  R  v.  Mayhew  (n), — 
where  the  defendant,  an  attorney,  was  indicted  for  perjury  in  an 
affidavit  made  by  him  in  opposition  to  a  motion  to  refer  his  bill  of 
costs  for  taxation, — one  witness  was  called  to  prove  the  perjury; 
and  in  lieu  of  a  second,  it  was  proposed  to  put  in  the  defendant's 
bill  of  costs  which  he  had  delivered.  On  this  being  objected  to, 
Lord  Denman,  C.  J.  said  :  **  I  have  quite  made  up  my  mind  that  the 
bill  delivered  by  the  defendant  is  sufficient  evidence ;  or  that  even  a 
letter,  written  by  the  defendant,  contradicting  his  statement  on  oath, 
would  be  sufficient  to  make  it  unnecessary  to  have  a  second  wit- 
ness." Sir  W.  D.  Evans  tells  us  that  he  recollects  having  seen  this 
principle  acted  on  in  practice  in  his  time  (o) ;  though  there  is  an  old 

(h)  Jenk.  Cent  2,  Cas.  3;  see  Co.  Litt  {I)  C.  &  Marsh.  189. 

8  b;  and  supra,  ch.  2,  §  817.  (m)  2  Car.  &  K.  614. 

(i)  C.  k  Marsh.  646.  (n)  6  C.  &  P.  815. 

(i^)  2  Lew.  C.  C.  258.  (o)  2  £v.  Poth.  280. 
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case  in  Siderfin  tp  the  contrary  (jf).  The  question  as  to  the  quan- 
tity of  evidence  required  on  a  prosecution  for  perjury  was  also  fully 
discussed  before  the  Couit  of  Criminal  Appeal,  in  a  case  of  R  v. 
Boulter  (ij).  But  that  case  was  disposed  of  on  the  special  circum- 
stances, without  the  court  laying  down  any  general  principle.  And 
probably  the  soundest,  view  of  this  subject  is  that  stated  by  £rle» 
C.  J.,  in  R  V,  Shaw  (r) ;  viz,  that  the  degree  of  corroborative  evidence 
requisite  in  such  cases  must  be  a  matter  for  the  opinion  of  the 
tribunal  which  tries  the  case,  which  must  see  that  it,  deserves  the 
name  of  corroborative  evidence. 

Where  the  alleged  perjury  consists  in  the  defendant  having  sworn 
contrary  to  what  he  had  previously  sworn  on  the  same  subject,  the 
case  is  not  within  the  rule  we  have  been  considering ;  and  the  de- 
fendant may  be  convicted  simply  upon  proof  of  the  contradietoiy 
evidence  given  by  him  on  the  two  occasions  (s), 

§  611.  2.  The  next  exception  is  in  the  proof  of  willa  attested  bj 
more  than  one  witness,  in  the  manner  formerly  required  by  the 
Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  5,  and  now  by  the  7  Will  4 
&  1  Vict  c.  26,  and  15  &  16  Vict  c.  24(0-^  The  practice  under 
both  these  statutes  is  thus  stated  in  a  text-book :  "  Where  an  instro- 
ment  requiring  attestation  is  subscribed  by  several  witnesses,  it  is 
only  necessary  to  call  one  of  them ;  excepting  in  the  case  of  wills 
relating  to  real  estate,  with  respect  to  which  it  has  for  many  years 
been  the  practice  of  courts  of  equity,  and  is  now  the  practice  of  all 
the  courts,  to  i*equire  that  all  the  witnesses  who  are  in  England, 
and  capable  of  being  caUed,  should  be  examined.  It  used  to  be 
said  that  all  the  subscribing  witnesses  must  be  called,  in  order  to 
satisfy  the  conscience  of  the  Lord  Chancellor  "  (i^). 

§  612.  3.  Another  exception  to  this  rule  was  in  the  "trial  hj 
witnesses,"  or,  as  our  old  lawyers  expressed  it,  "  trial  by  proofs," — 
expressions  used  in  our  books  to  designate  a  few  cases  which  were 
tried  by  the  judges  instead  of  a  jury.  It  is  not  easy  to  fix  precisely 
what  these  cases  were.  About  one,  indeed,  there  can  be  no  ques- 
tion, viz.  where,  on  a,  writ  of  dower,  the  tenant  pleaded  that  the 

ip)  R.  V,  Carr,  1  Sid.  m;  BetoL  8.  (v)  Tayl.  Ef.  |  1S54,  7th  ed.,  dting 

{q)  2  Den.  C.  C.  896.  tbe  25th  sectioo,  subs.  11,  of  the  Jik)u»- 

(r)  10  Cox,  C.  C.  66,  72.  tan  Act,  1878,  aa  making  t)M.  GltfB0«7 

{a)  R.  V.  Enill,  5  B.  &  Al.  929,  n.  (a),  practice  generally  applicable. 
(0  See  bk.  2,  pt.  8,  ch.l,  |  222. 

1  See  S  596,  n.  1,  (h),  iupra. 
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^hasband  of  the  demandant  was  still  living  (x) ;  and  Finch  (^,  Tefy- 
ing  on  the  obtier  dictum  of  the  court  in  8  Hen.  YL  23,  pL  7,  says  that 
this  was  the  only  case  in  which  trial  by  witnesses  was  allowed. 
But  other  authorities  mention  several  more ;  a  g.  the  summons  of  a 
tenant  in  a  real  action  (z) ;  the  summons  of  a  juror  in  an  assize  (a\ 
and  the  challenge  of  a  juror  (b)  ;  and  two  viewers  are  said  to  have 
been  required  in  an  action  of  waste  (c).  Mr.  Justice  Blackstone 
endeavors  to  reconcile  this  discrepancy^  by  supposing  that  the  plea 
of  the  life  of  the  husband  in  a  writ  of  dower  was  the  only  case  in 
which  the  direct  issue  in  the  cause  was  tried  by  witnesses,  all  the 
other  instances  being  of  collateral  matters  (^.  But  it  is  not  quite 
dear  that,  in  ancient  times,  issue  taken  on  the  death  of  the  husband 
in  a  cut  in  vita  (e),  and  in  some  other  eases  {/),  was  not  tried  by 
witnesses ;  and  with  respect  to  the  action  of  dower,  although  modern 
authorities  speak  of  the  above  plea  as  a  plea  in  bar  (^),  some  of  the 
old  anthorities  treat  it  as  a  dilatory  plea  (A).  Beal  and  mixed 
actions  are  now  abolished  by  3  &  4  Will  4,  c  27,  s.  36,  and  23  & 
24  Vict  c  126,  s.  26 ;  bat  it  may  be  a  question  whether  two  wit- 
nesses are  not  still  required  when,  in  an  action  for  dower  brought  in 
the  form  given  by  the  latter  act,  the  death  of  the  husband  is  dis- 
puted. 

§  613.  The  evidence  on  this  kind  of  trial  need  not  be  direct :  it 
is  sufficient  if  the  witnesses  speak  to  circumstances,  giving  rise  to  a 
reasonable  intendment  or  presumption  of  the  truth  of  the  fact  which 
they  are  called  to  prove  (i). 

§  614.  4.  There  seems  to  be  some  difference  among  the  authori- 
ties, as  to  whether  two  witnesses  were  required  on  a  claim  of  vil- 
lenage  or  niefty  (k).  If  such  were  the  rule,  it  was  a  good  one  in 
favarem  libertatis;  but  it  is  needless  to  pursue  the  inquiry  a^ 
present  day. 


{z)  8  Blackst.  Comm.  886;  Finch,  Law,         (c)  Clayt  89,  pi.  150. 
428;  8  Hen.  VI.  28,  pi.  7;  66  Han.  III.,  {d)  3  Blackst.  Comm.  886. 

cited  2  Bol.  Abr.  578,  pi.  14.  {e)  2  £dw.  II.  24,  tit.  Cni  in  Vila^ 

{y)  Finch,  in  loc  cU.  (/)  See  86  Ass.  pi.  6;  89  id.  pi.  9;  80 

(z)  Co.  litt  6  b;  Gilb.  Er.  151,  4tl^  id.  pi.  26;  43  id.  pi.  26. 
ed.  (g)  Com.  Dig.  Pleader,  2  Y.  9;  2  Wms. 

(a)  Co.  Litt  158  b.  Saund.  44  d,  6th  ed. 

(6)  Co.    Litt.    6    b.      This   probably         {h)  Bract.  Ub.  4,  c.  7,  fol.  801,  802; 

means,  an  objection  to  the  sufficiency  of  Dyer,  185  a,  pL  65. 
the  sammons  of  a  juror  in  a  real  action;         (i)  Thome  v.  Rolfl^  Dyer,  185  a,  pL 

see  2  Hawk.  P.  C.  c.  25,  s.  181.    Certain  65;  1  Anders.  20,  pi.  42. 
it  is  that  no  such  rale  is  obsenred  in         {k)  See  Britton,  o.  81 ;  2RoLAbii675, 

modem  practice  when  a  juror  is  chal-  Evidence,  pi.  8;  F.  N.  B.  78,  H.;  and 

lenged.  Fiti.  Abr.  Villenage,  pi  89. 
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§  615.  We  now  proceed  to  the  statutory  exceptiona  Of  these' 
the  most  important  and  remarkable  is  found  in  the  practice  on  trials 
for  high  treason  and  misprision  of  treason.  The  better  opinion  and 
weight  of  authority  are  strongly  in  favor  of  the  position,  that  at  the 
common  law  a  single  witness  was  sufficient  in  high  treason,  and 
a  fortiori  in  petty  treason  or  misprision  of  treason  (/).  In  the 
3d  Inst.  26,  however,  Sir  Edward  Coke  says :  "  It  seemeth  that,  by 
the  ancient  common  law,  one  accuser  or  witness  was  not  sufficient 
to  convict  any  person  of  high  treason And  that  two  wit- 
nesses be  required,  appeareth  by  our  books,"  (here  he  cites  several 
authorities,  all  of  which  relate  to  the  two  witnesses  required  on  a 
trial  by  witnesses  (m),  and  have  no  reference  to  treason  or  criminal 
proceedings,)  "and  I  remember  no  authority  in  our  books  to  the 
contrary  :  and  the  common  law  herein  is  grounded  upon  the  law  of 
God,  expressed  both  in  the  Old  and  New  Testament ;  Deut  xviL  6, 
xix.  15 ;  Matt  xviii.  16 ;  John  xviii.  23  (perhaps  meant  for 
John  viii.  17) ;  2  Cor.  xiii.  1 ;  Heb.  x.  28  ;  *  In  ore  duorum  aut  trium 
testium  peribit  qui  interficietur ' ;  'Nemo  occidatur  uno  contra  se 
dicente  testimonium.'  "  Now  supposing  these  and  similar  passages 
of  Scripture  to  be  applicable  to  municipal  law  at  all  (n),  a  decisive 
answer  to  Sir  Edward  Coke  is  given  by  Serjeant  Hawkins  (p),  vix. 
that  his  argument  proves  too  much ;  for  that  "  whatsoever  may  be 
said,  either  from  reason  or  Scripture,  for  the  necessity  of  two  wit- 
nesses in  treason,  holds  as  strongly  in  other  capital  causes,  and  yet 
it  is  not  pretended  that  there  is,  or  ever  was,  any  such  necessity  in 
relation  to  any  other  crime  but  treason."  Besides,  the  authority  of 
some  parts  of  the  3d  Institute  has  been  doubted  (p).  Perhaps  the 
hypothesis  offered  in  a  former  part  of  this  chapter,  respecting  the 
origin  of  the  rule  requiring  two  witnesses  in  perjury,  may  assist  us 
here  also ;  viz.  that  our  old  lawyers  considered  two  witnesses  neces- 
sary on  all  criminal  charges,  including  treason,  but  deemed  this 
requisite  complied  with  when  the  trial  was  by  jury,  who,  in  those 
days,  were  looked  on  as  witnesses  (j). 

(I)  2  Hawk.  p.  a  c.  25,  8.  181,  and  •    (p)  KeL  49. 

c  46,  8.   2  ;    Foster,  Cr.    Law,   233  ;   1  {q)  Supra,  §  603.    The  rule  that  two 

Greenl.  Ef.  §  255,  7th  ed. ;  Taylor,  Ef.  witnesaea  are  required  to  auppott  a  charge 

§  869,  4th  ed.  ;   The  Case  of  Clipping,  of  treason  is  incorporated  in  the  Consti- 

T.  Jones,  268;  Bro.  Abr.  Corone,  pi.  219;  tation  of  the  United  States  of  Americi, 

Dyer,  132,  pi.  75  ;   Kel.   18  and  49  ;  1  where,  however,  it  seems  that  one  witaesi 

Hale,  P.  C.  297-801,  824;  2  id.  286,  287.  may  be  sufficient  to  prove  one  act,  and  one 

(m)  See  supra,  §  612.  another.    See  Moi^n's  Best,  p.  1040,  dt- 

(n)  See  on  this  subject,  supra,  §  597.  ing  the  opinion  of  Marshall,   (X  J.,  in 

(o)  2  Hawk.  P.  C.  c  25,  a.  181.  Burr's  TriiO,  a.  d.  1807. 
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§  616.  Taking  for  granted  then  that,  at  common  law,  a  charge  of 
treason  might  be  maintained  on  the  testimony  of  a  single  witness, 
the  statates  on  the  subject  are  as  follow.  The  1  Edw.  6,  c  12, 
after  repealing  several  statutes  by  which  various  treasons  and  felo- 
nies were  created,  enacts,  in  its  twenty-second  section,  that  no  per- 
son shall  be  indicted,  arraigned,  condemned,  or  convicted  for  treason, 
petit  treason,  misprision  of  treason,  &a,  unless  he  shall  be  accused 
by  two  sufficient  and  lawful  witnesses,  or  shall  willingly  without 
violence  confess  the  same.  And  by  the  6  &  6  Edw.  6,  c.  11,  s.  12, 
no  person  shall  be  indicted,  arraigned,  condemned,  convicted,  or 
attainted  for  any  treason,  &c.,  unless  he  shall  be  accused  by  two 
lawful  accusers ;  which  said  accusers  at  the  time  of  the  arraignment 
of  the  party  accused,  if  they  be  then  living,  shall  be  brought  in 
person  before  him,  and  avow  and  maintain  what  they  have  to  say 
against  him,  &c. ;  unless  he  shall  willingly  without  violence  confess 
the  same.  But  the  subsequent  statute,  1  &  2  P.  &  M.  a  10,  s.  7, 
having  directed  that  all  trials  for  treason  should  be  had  and  used 
only  according  to  the  due  order  and  course  of  the  common  law,  and 
not  otherwise,  the  judges  of  those  days  doubted,  or  affected  to 
doubt,  whether  the  above-mentioned  statutes  of  Edward  VI.  were 
not  repealed.  The  question  was  raised  in  several  cases,  and  the 
doubt  finally  overruled  in  the  time  of  Charles  TI.  (r). 

§  617*.  Several  other  points  were  raised  on  the  construction  of 
those  statutes,  which  are  now  interesting  only  as  matter  of  legal 
history  (s) ;  for  the  modem  law  on  this  subject  is  contained  in  the 
statute  7  &  8  Will  3,  c.  8,  "  For  regulating  of  Trials  in  Cases  of 
Treason  and  Misprision  of  Treason.''  The  second  section  of  that 
statute  enacts,  '*  that  no  person  shall  be  indicted,  tried,  or  attainted 
of  high  treason,  whereby  any  comiption  of  blood  may  or  shall  be 
made  to  any  such  offender,  &c.,  or  of  misprision  of  such  treason, 
but  by  and  upon  the  oaths  and  testimony  of  two  lawful  witnesses, 
either  both  of  them  to  the  same  overt  act,  or  one  of  them  to  one, 
and  the  other  of  them  to  another  overt  act  of  the  same  treason ; 
unless  the  party  indicted,  and  arraigned,  or  tried,  shall  willingly 
without  violence,  in  open  court,  confess  the  same,  or  shall  stand 
mute,  or  refuse  to  plead.'' 

§  618.  Various  reasons  have  been  suggested  for  this  alteration  of 
the  common  law.    At  the  trial  of  Viscount  Stafford  (Q,  in  1680, 

(r)  Fost  C.  L.  287.  (0  T.  BayiiL  407,  408. 

(s)  See  Fost  C.  L.  282-24a 
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before  tlie  House  of  Loids»  Lord  Chancellor  Finch,  we  aie  infiumed, 
''was  pleased  to  commonicate  a  notion  concerning  the  reason  of 
two  witnesses  in  treason,  which  he  said  was  not  very  &miliar,  he 
believed ;  and  it  was  this.    Anciently  all  or  most  of  the  judges 
were  chuichmen  and  ecdesiaatieal  persons^  and  by  the  canon  kv 
now,  and  then  in  nse  over  all  the  Christian  world,  none  can  be  ood- 
demned  of  heresjr  but  by  two  lawful  and  credible  witnesses ;  and 
bare  words  may  make  a  heretic,  but  not  a  traitor,  and  asciei^ 
heresy  was  treason :  and  from  thence  the  Pariiament  thought  fit  ta 
appoint  that  two  witnesses  ought  to  be  for  proof  of  high  treBaon." 
This  explanation  certainly  receives  some  color  from  one  of  the  stat- 
utes repealed  by  the  1  Edw.  6,  &  12,  namely,  the  25  Hea  8,  &  H 
8.  6,  which  enacted  that  no  person  should  be  presented  or  indicted 
of  heresy,  unless  duly  accused  and  detected  thereof  by  two  lawfol 
witnesses  at  the  least    But  heresy  being  an  ecclesiastical  ofirence»  it 
was  reasonable  to  adopt  the  ecclesiastical  rules  of  proof  when  it  yeu 
made  the  subject  of  secular  punishment ;  besides,  it  n  an  offence  of 
a  character  which  would  justify  the  throwing  almost  any  amomit  of 
protection  round  persons  accused  of  it     Others  consider  the  mk 
based  on  this,  —  that,  the  accused  having  taken  an  oath  of  alle- 
giance, where  a  single  witness  bears  testimony  to  treason  committed 
by  him,  there  is  only  oath  against  oath  (n).     But  this  reasoning  is 
far  from  satisfEU^ry ;  for  the  accused  may  never  have  taken  an  oath 
of  allegiance,  and  even  if  he  has,  all  oaths  are  not  observed  with 
equal  fidelity.    Besides,  the  1  Edw.  6,  c.  12,  extends  the  mle  to 
cases  of  petty  treason,  and  to  the  speaking  of  certain  words  rendered 
punishable  under  that  act  by  imprisonment  and  forfeiture  of  goods. 
The  true  reason  for  requiring  two  witnesses  in  high  treason  and 
misprision  of  treason  —  unquestionably  that  which  influenced  the 
framers  of  the  modem  statutes  on  the  subject,  whatever  may  hsTe 
been  the  motives  of  those  of  the  earlier  ones — is  the  peculiar 
nature  of  these  offences,  and  the  facility  with  which  prosecatioDS 
for  them  may  be  converted  into  engines  of  abuse  and  oppression  (x). 
For  although  treason,  when  clearly  proved,  is  a  crime  of  the  deepest 
dye,  and  des.ervedly  visited  with  the  severest  pimishment,  yet  it  is 
one  so  difficult  to  define,  —  the  line  between  treasonable  conduct 
and  justifiable  resistance  to  the  encroachments  of  power,  or  even 
the  abuse  of  constitutional  liberty,  is  often  so  indistinct^  —  the  posi- 

(u)  i  B1ao1i8t  Comm.  85S. 

{x)  4  Bkckst  Ck>iiiin.  858;  OUb.  Er.  109;  4th  ad. 
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tioQ  of  the  accused  is  so  perilous,  struggling  against  the  whole 
power  and  formidable  prerogatives  of  the  Grown,  —  that  it  is  the 
imperative  duty  of  every  free  state,  to  guard,  with  the  most  scru- 
pulous jealousy,  against  the  possibility  of  such  prosecutions  being 
made  the  means  of  ruining  political  opponents  (y).  With  this  view 
the  7  &  8  Will  3,  c  3,  besides  requiring  two  witnesses  as  already 
stated,  enacts,  iiUer  alia,  that  no  person  shall  be  tried  for  any  of  the 
treasons  therein  mentioned,  except  attempts  to  assassinate  the  King,, 
unless  the  indictment  be  found  within  three  years  after  the  offence 
committed  (z) ;  that  the  accused  shall  have  a  copy  of  the  indictment 
five  days  before  the  trial  (a),  and  a  copy  of  the  jury  panel  two  days 
before  the  trial  (6).  And  by  the  7  Anne,  c.  21,  s.  11  (in  part  re- 
pealed and  re-enacted  by  6  Geo.  4,  c.  50),  a.  copy  of  the  indictment, 
a  list  of  the  witnesses  to  be  produced  and  of  the  jurors  impanelled, 
are  to  be  delivered  to  him  a  certain  time  before  the  triaL  All  these 
pt>tections  have  been  taken  away,  by  subsequent  statutes,  from 
certain  cases  of  treason  and  misprision  of  treason,  which,  though 
within  the  letter,  are  certainly  not  within  the  spirit  of  the  former 
enactments;  viz.  where  the  overt  acts  of  treason  chaiged  in  the 
indictment  are  the  assassination  of  the  sovereign,  or  any  direct 
attempt  against  his  life  or  person  (c). 

§  619.  The  principle  of  the  7  &  8  WilL  3,  c  3,  requiring  two 
witnesses  in  treason,  has  however  been  severely  attacked.  Bishop 
Burnet,  speaking  of  that  statute  shortly  after  it  was  passed,  said  the 
design  of  it  seemed  to  be  to  make  men  as  safe  in  all  treasonable 
conspiracies  and  practices  as  possible  (d) ;  but  he  afterwards  makes 
some  observations  which  it  would  be  difficult  to  reconcile  with  this 
language  (e).  Bentham,  as  might  be  expected,  strongly  condemns 
it.(/);  but  his  chief  arguments  are  directed  against  the  portions 
now  repealed  by  the  39  &  40  Geo.  3,  c.  93,  and  the  5  &  6  Vict 
a  51  (ff).  He  observes,  however,  that  after  the  passing  of  this  stat- 
ute. ''  a  minister  might  correspond  (as  so  many  ministers  were  then 
actually  corresponding)  with  the  exiled  King  by  single  emissariesi 

'  iSf)  Oilb.  £t.  152,  4th  6<L  (e)  Fost  in  loc  cU.    The  pAsaagee  re* 

(2)  7  &  8  WilL  8,  c  8,  8.  6.  ferred  to  will  be  found  in  Burnet's  History 

(a)  Id.  Beet.  1.  of  his  own  Times,  rol.  2,  p.  141,  ed.  1784. 

{h)  Id,  sect.  7.  (/)  5  Benth.  Jud.  Er.  485^96. 

(c)  89  ft  40  Geo.  3,  c.  98,  and  6  fc  6         (g)  See  tupra,  9  618,  and  ti%/hs  bk.  4, 
Vict  c.  61.  pt  1,  ch.  8. 

(d)  Fost  C.  L.  221;  5  Benth.  Jnd.  ISiW* 
489. 


604  ADMISSIBIUTY  AND  BFFECT  OF  EYIDENCE.  [fiOOK  m. 

and  be  safe.  ....  As  to  the  other  provisions,  then,  all  of  them 
have  their  merit,  some  of  them  weie  no  more  than  the  removal  of 
barefaced  injustice;  but  as  to  this,  it  was  specially  levelled,  not 
against  false  accusations,  but  against  true  ones"  {h).  In  Taylor  on 
Evidence  also  (t)  we  find  this  passage  :  **  A  man  of  calm  reflection 
may  think  that  tho  legislature  would  confer  no  trifling  benefit  on 
the  country  if  it  defined  the  law  of  treason  with  greater  accuracy, 
and  if,  by  abolishing  alike  the  cruelties  which  make  it  abhorrent^ 
and  the  protections  which  make  it  ridiculous,  it  rendered  the  punish* 
ment  of  traitors  more  certain  and  less  barbarous." 

All  this  reasoning,  however,  is  more  specious  than  sound    It 
seems  based,  in  some  degree  at  least,  on  the  false  principle  that  has 
been  examined  in  the  Introduction  to  this  work  (k),  and  which  is 
to  be  found  more  or  less  in  every  part  of  Bentham's  Treatise  on 
Judicial  Evidence ;  viz.  that  the  indiscreet  passiveness  of  the  law  is 
as  great  an  evil  as  its  corrupt  or  misdirected  action;  and  conse- 
quently, that  the  erroneous  conviction  and  punishment  of  an  inno- 
cent, a  violent,  or  even  a  seditious  man,  for  the  offence  of  treason, 
works  the  same  amount  of  mischief  as  the  escape  of  a  traitor  from 
justice,  and  no  more.    Besides,  the  above  authors  appear  to  have 
assumed  that,  in  the  case  put  of  ministers  corresponding  with  atr 
tainted  persons  by  means  of  a  single  enufisary,  and  such  like,  the 
incapacity  to  prosecute  for  treason  involves  impunity  to  the  criminal 
They  forget  that  there  has  always  been  such  an  offence  as  seditions 
conduct,  which,  being  only  a  misdemeanor,  may  be  proved  by  one 
witness,  and  which  does  not  merge  in  the  treason  (/).    And  of  late 
years  the  legislature  has  created  an  intermediate  offence  between 
treason  and  sedition,  by  making  various  acts,  committed  against  tiie 
Crown  and  government  of  the  country,  felony,*  and  severely  punish- 
able (m).     By  the  law  as  it  stands,  persons  sometimes  escape  with  a 
conviction  for  felony  or  sedition  whose  conduct,  considered  with 
technical  accuracy,  amounts  to  treason.     But,  on  the  other  hand, 
those  who  are  innocent  of  that  terrible  crime  lie  under  no  dread  oi 
being  falsely  accused  of  it ;  and  when  a  conviction  for  treason  does 
take  place,  it  is  on  such  unquestionable  proof  that  the  blow  descends 
on  the  disaffected  portion  of  society  with  a  moral  weight,  increased 
a  hundred-fold  by  the  moderation  of  the  executive  in  less  aggravated 

Ih)  5  Bentli.  Jnd.  Ey.  490.  (l)  i  BUckst.  Comm.  119;  R.  •.  Bflid- 

(t)  Tayl.  £y.  |  871,  5th  ed.  log,  7  How.  St.  Tr.  265-267. 

{k)  Introd.  pt  2,  §  49.  (m)  11  k  12  Vict  c.  ISL 
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casea  The  ezteDding  the  piotection  to  charges  of  petty  treason,  as 
was  done  by  1  Edw.  6,  c.  12,  was  idle ;  the  7  &  8  Will.  3,  c.  3,  it 
will  be  observed,  avoided  that ;  and  the  offence  itself  is  now  abol- 
ished by  9  Geo.  4,  c.  81,  s.  2. 

§  620.  The  rule  requiring  two  witnesses  in  treason  only  applies 
to  the  proof  of  the  overt  acts  of  treason  charged  in  the  indictment, 
—  any  collateral  matters  may  be  proved  as  at  common  law  (n) ; 
such  as  that  the  accused  is  a  subject  of  the  British  Crown  (o),  and 
the  like.  Nor,  perhaps,  does  it  hold  on  the  trial  of  collateral  issues. 
As,  for  instance,  where  a  prisoner  convicted  of  treason  makes  his 
escape,  and,  on  being  retaken  and  brought  up  to  receive  judgment, 
denies  his  identity  with  the  party  mentioned  in  the  record  of  con- 
viction (jp). 

§  621.  There  are  other  statutory  exceptions  to  the  rule  in  ques- 
tioa  By  the  Bastardy  Amendment  Act,  1872,  85  &  36  Vict  c.  65, 
8, 4,  re-enacting  in  substance  the  repealed  7  &  8  Vict  c  101,  s.  3, 
already  referred  to(q),  an  order  of  affiliation  may  be  made  against 
the  putative  father  of  a  bastard  child,  only  if  the  evidence  of  its 
mother  be  corroborated,  in  some  material  particular,  by  other  tes- 
timony, to  the  satisfaction  of  the  court.  So  by  the  32  &  33  Vict, 
c.  68,  s.  2,  which  makes  the  parties  to  actions  for  breach  of  promise 
of  marriage  competent  to  give  evidence  therein,  it  is  provided  that 
no  plaintiff  in  such  action  shall  recover  a  verdict,  unless  his  or  her 
testimony  shall  be  corroborated  by  some  other  material  evidence  in 
support  of  such  promise.  And  another  instance  will  be  found  in 
the  11  &  12  Vict.  c.  12,  s.  4,  which  enacts  that  no  person  shall  be 
convicted  of  certain  offences  of  a  treasonable  character  made  felony 
by  that  statute, ''  in  so  far  as  the  same  are  expressed,  uttered,  or 
declared  by  open  or  advised  speaking,  except  upon  his  own  con- 
fession in  open  court,  or  unless  the  words  so  spoken  shall  be  proved 
by  two  credible  witnesses."  Seventy-four  statutes  of  this  kind  are 
said  to  have  been  passed  between  the  1  Edw.  VI.  (a.,  d.  1547)  and 
the  31  Geo.  III.  (a.  d.  1791)  (r). 

§  622.  Although,  as  has  been  shown  in  the  present  chapter,  the 
law  of  this  country  requires  a  certain  numerical  amount  of  proofs 
in  particular  cases,  it  has  avoided  the  great  mistake  into  which  the 

(n)  TayL  Ey.  §  872,  4th  ed.;  Fost.  C.  no  peremptory  challenge.    Ratcliffe's  case, 

L.  240-242;  1  East,  P.  C.  180.  Poet  C.  L.  42. 

[o)  Fost.  C.  L.  240 ;  R.  v.  Yanghan,         (q)  Supra,  §  608,  n.  (/). 
18  How.  St.  Tr.  585»  per  Holt,  C.  J.  (r)  5  Benth.  Jud.  Er.  488. 

(jp)  In  such  cases   the  priaoner  has 
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dvilians  fell,  of  atUching  to  those  piooft  an  artificial  weigH  uid 
leaves  their  value  to  the  discrimiiiation  of  a  jmy.  From  motives  of 
legal  policy,  no  decision  shall  in  such  cases  be  based  on  the  testi- 
mony of  a  single  witness,  however  credible;  but  whe&  more  are 
adduced,  be  the  number  what  it  may,  their  testimony  must^  if  an- 
tmstwcMthy  in  the  eyes  of  the  jury,  go  for  nothing. 
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PAKT    L 

OBSBRYATIONS  ON  FORENSIC  PRACTICE. 

§  623.  The  rules  of  evidence,  especially  sach  as  relate  to  evidence 
in  causa,  are  rules  of  law,  which  a  court  or  judge  has  no  more  right 
to  disregard  or  suspend,  than  any  other  part  of  the  common  or  stat- 
ute law  of  the  land  (a).  Those  which  regulate  forensic  practice  are 
less  inflexible ;  for  although  the  mode  of  receiving  and  extracting 
evidence  is  governed  by  established  rules,  a  discretionary  power  of 
relaxing  these  on  proper  occasions  is  vested  in  the  tribunal ;  and 
indeed  it  is  obvious  that  an  unbending  adherence,  under  all  circum- 
stances, to  rules  which  are  the  mere  forma  et  figwra  judicii,  would 
impede  rather  than  advance  the  ends  of  justice. 

The  most  convenient  way  of  treating  the  present  subject  will  be, 
first  to  describe  the  course  of  a  trial,  and  then  to  examine  the  prac- 
tice relative  to  its  principal  incidents  as  connected  with  the  matter 
before  us.  But  before  doing  either  of  these,  it  is  advisable  to  direct 
attention  to  certain  proceedings  previous  to  trial 

(a)  Bk.  1,  pt  1,  S§  80,  81,  86,  and  pt  2,  1 116. 
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PBOCSSDINGS  PKEVIOUS  TO  TRIAL. 


Bbct. 

1.  Inspection  of  docnments  in  the 

custody  or  under  the  con- 
trol of  the  opposite  partj     .    624 

At  common  law 624 

14  k  15  Vict,  c  99,  s.  6     .     .     624 

2.  Discovery,   ke,  of  documeuts  in 

the  possession  or  power  of 
the  opposite  party ....    625 


3.  Inspection   of  real   or  perscmsl 

property $SSa 

4.  Inspection  under  patent  law,— 

15  A  16  Yict.  c  88,  s.  42 .    .   6tt 

5.  Ezhibitinf  interrogatories   to  a 

party  in  the  cause   ,    ,    ,    ,   9S 

6.  Admissions  before  trial .    .    .    «   CSO 


§  624   1.   The  common  law  laid  down  as  a  maxim,  '^  Nemo 
tenetur  armare  adversarium  suum  contra  se  "  (a) ;  ^  and,  in  faither- 

(a)  Co.  Litt  86  a;  Wing.  Max.  666. 

1  Production  of  Private  Documents. — (a.)  Ai  OommonLeno. — Twomethodifflr 
compelling  production  of  documents  in  which  a  party  litigant  has  an  interest  are  known 
to  the  common  law,  varying  as  the  party  in  possession  of  such  document  isapirtjto 
the  suit  or  a  stranger  thereto:  —  (1. )  By  bill  of  discovery  in  equity  as  to  docameoti  in 
■the  possession  or  control  of  the  adverse  party,  demand  and  refusal  to  produce  giring 
at  law  simply  the  right  to  introduce  secondary  evidence  of  contents.  Adams,  Eqnitj, 
pp.  1-26;  1  Story,  Eq.  Juris.  71,  72;  Thompson  p.  Erie  R.  R.  Co.,  9  Abb.  |N.  Y.)  ftic. 
N.  8.  212,  230;  Howell  v.  Ashmore,  9  N.  J.  Eq.  82;  Erie  R.  K  v.  Heath,  8  Blatch. 
413.  See  Bank  of  Utica  v.  Hillard,  6  Cowen,  62.  That  a  party  refusing  to  prodooe  t 
document,  when  duly  notified  to  produce  it,  will  not  afterwards  be  allowed  to  nie  thi 
same  as  evidence  without  the  consent  of  the  demanding  party,  see  Doon  v.  Dooikr, 
118  Mass.  151.  A  party,  however,  may,  by  order  of  court,  obtain  inspection  of  any 
documents  which,  by  incorporation  in  the  pleadings  or  otherwise,  are  within  the  control 
of  the  court.  Hilyard  v.  Harrison,  87  N.  J.  L.  170,  178.  (2.)  In  case  such  doennent 
is  in  the  control  of  a  third  person,  the  legal  process  of  a  sitbpcgna  dueea  Uatm  hti  em- 
tinned  to  be  the  usual  practice.  Lane  v.  Cole,  12  Barb.  680;  Chaplain  v.  Briscoe,  5 
Sm.  k  G.  198;  Bull  v.  LoveUnd,  10  Pick.  9,  14;  Erie  R.  R.  Co.  v.  Heath,  8  Blatch. 
413.  But  no  witness  will  be  compelled  to  furnish  docnments  tending  to  criminati 
himself.  Bank  of  Utica  v,  Hillaid,  5  Cowen,  419;  Byass  v,  Sullivan,  21  How.  (5.  Y.) 
Prac.  60;  U.  S.  p.  Reybum,  6  Peters,  852,  867.  See  Hawkins  v.  Sumter,  4  DesMsmr^ 
<S.  C. )  446.  So  also  the  rule  making  professional  communications  privileged  extendi 
to  documentary  evidence.  Crosby  v.  Berger,  11  Paige,  (N.  Y.)  Ch.  877;  J«*son  » 
Burtis,  14  Johns.  391;  Durkee  v,  LeUnd,  4  Vt  612;  Lynde  v.  Jndd,  3  Day,  499, 
of  state  papers  and  communications.     Gray  v,  Pentland,  2  S.  &  R.  28^ 

These  rules  apply  only  to  private  documents.  For  a  consideration  of  poUie  docn- 
ments,  see  §  485,  n.  1,  nipra, 

{b.)  By  SUUvie.  —  Statutory  provisions,  enforced  by  the  sanctions  of  wamX  « 
default,  as  the  case  may  be,  frequently  compel  direct  production  by  a  party  at  law  of 
docnments  under  his  control  1  Greenl.  Ev.  §§  658-560.  See  1  U.  S.  Stat  at  LaIK^  <tf i 
lasigi  V,  Brown,  1  Curtis,  C.  Ct.  401;  Dunham  v,  Riley,  4  Wash.  C.  Ct  126;  GooMs. 
McCarty,  11  N.  T.  575;  LefferU  v.  Bramptbn,  24  How.  (N.  T.)  Pnc  267. 
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ance  of  this  principle,  it  generally  allowed  litigant  parties  to  conceal 
from  each  other,  up  to  the  time  of  trial,  the  evidence  on  which  they 
meant  to  rely>  and  would  not  compel  either  of  them  to  supply  the 
other  with  any  evidence,  parol  or  otherwise,  to  assist  him  in  the 
conduct  of  his  cause  (b).  The  maxim,  at  least,  when  pushed  to  this 
extent,  was  certainly  not  stamped  with  the  wisdom  which,  for  the 
most  part,  marks  the  common  law  (c) ;  but  the  defect  was  in  some 
degree  remedied  by  the  power  which  either  party  had  of  filing  a  bill 
iu  equity  for  the  discovery  of  evidence,  —  a  process,  however,  which 
was  alike  circuitous  and  expensive.  In  modem  times  the  courts  of 
common  law  took  upon  themselves  to  relax  considerably  the  strict- 
ness of  the  ancient  rule ;  and  at  length  it  became  the  established 
practice,  that  when  a  document  in  which  both  litigant  parties  had  a 
joint  interest  was  in  the  custody  or  control  of  one  of  them,  under 
such  circumstances  that  he  might  fairly  be  deemed  a  trustee  of  it 
for  both,  the  court  would  order  an  inspection  and  copy  of  it  to  be 
given  to  his  adversary,  if  it  were  material  to  his  suit  or  defence  (d). 

Even  this,  however,  fell  far  short  of  the  requirements  of  justice ; 
and  the  legislature  at  length  interfered,  and  by  the  14  &  15  Vict, 
a  99,  s.  6,  empowered  the  superior  courts  of  common  law,  and  each 
of  the  judges  thereof,  on  application  made  for  such  purpose,  by 
either  of  the  litigants  in  any  action  or  other  legal  proceeding  pend- 
ing in  any  of  the  said  courts,  to  compel  the  opposite  party  to  allow 
the  party  making  the  application  to  inspect  all  documents  in  the 
custody  or  under  the  control  of  such  opposite  party  relating  to  such 
action  or  other  legal  proceeding,  and,  if  necessary,  to  take  examined 
copies  of  the  same,  or  to  procure  the  same  to  be  duly  stamped,  in 
all  cases  in  which,  previous  to  the  passing  of  that  act,  a  discovery 
might  have  been  obtained  by  filing  a  bill,  or  by  any  other  proceeding 
in  a  court  of  equity,  at  the  instance  of  the  party  so  making  appli- 
cation as  aforesaid  to  the  said  court  or  judge.  And  in  the  construc- 
tion of  this  statute  it  was  held,  firet,  that  it  did  not  take  away  the 
common  law ;  so  that,  in  every  case  in  which  a  party  could  have 

(b)  See  per  Holt,  G.  J.,  8  Salk.  863.  Steadman  v.  Aiden,  15  M.  ft  W.  587; 

(e)  The  maxim  seems  to  have  been  de-  Ooodliff  v.   Paller,   14  id.   4  ;  Smith  o. 

rired  from  the  Roman  law.    Cod.  lib.  2,  Winter,  8  id.  809;  licy  v.  Barlow,  1  Exch. 

tit  1,  1.  4.   So  in  the  Scotch  law,  *'  Nemo  800  ;  The  Metropolitan  Saloon  Omnibas 

tenetor   edere    instrumenta   contra   se."  Company  v,  Hawkins,  4  H.  &  N.  146; 

Halk.  M.  100  ;  Ersk.  Inst,  book  4,  tit.  1,  Shadwell  v.  Shadwell,  6  C.  B.,  N.  S.  679; 

I  52.  Price  V.  Harrison,  8  C.  B.,  N.  S.  617. 

(cO  Chamock  v.  Lamley,  5  Scott,  488; 
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obtained  inspection  before  the  statute,  he  might  obtain  it  atill, 
without  reference  to  the  statute  (e) ;  and,  secondly,  that  the  power 
conferred  on  the  courts  of  common  law  by  this  statute  could  only 
be  exercised  in  cases  where  the  inspection  sought  for  could  be 
obtained  by  bill  of  discovery,  or  other  proceeding  in  a  oomt  of 
equity;  and  did  not  enable  them  to  compel  a  party  to  discover 
whether  certain  documents,  or  whether  any  and  what  docnmel^ts 
relating  to  the  cause,  were  in  his  possession  or  power  (/). 

§  625.  2.  This  defect  was  remedied  by  the  17  &  18  Vict  c  125, 
s.  50.  And  now,  by  the  "  Bules  of  the  Supreme  Court "  (g),  the 
court  or  a  judge  may,  at  any  time  during  the  pendency  of  any 
action  or  proceeding,  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or  power, 
relating  to  any  matter  in  question  in  such  action  or  proceeding,  as 
the  court  or  judge  shall  think  right ;  and  the  court  may  deal  with 
such  documents,  when  produced,  in  such  manner  as  shall  appear 
just  But  inspection  under  this  enactment  will  be  granted — as  it 
was  under  the  17  &  18  Vict  a  125,  s.  50  —  only  when  it  is  applied 
for  in  a  bona  fide  action;  and  it  will  therefore  be  refused  when  the 
court  sees  that  the  action  has  been  brought,  not  to  obtain  redress 
from  the  defendant,  but,  by  means  of  an  application  for  inspection, 
to  get  at  evidence  to  be  used  in  other  proceedings  against  a  third 
party  (A).  So,  in  granting  inspection  under  this  enactment,  the 
court  will  refuse  every  application  which  is  merely  of  a  fishing 
nature  (i).  But  it  will  be  no  answer  to  an  application  thereunder, 
that  the  documents  required  to  be  produced  are  such  as  the  paity  is 
privileged  from  producing;  for  if  such  be  the  fact,  it  may  be  shown 
in  the  affidavit  to  be  made  in  obedience  to  the  rule  directing  in- 
spection (k), 

§  625  A.  3.  Again,  by  the  17  &  18  Vict  c.  125,  a  58,  the  court  or 
a  judge  was  empowered  to  grant  to  either  party  to  an  action  a  rale 
or  order  for  the  inspection  by  the  jury,  or  by  himself,  or  by  his 
witnesses,  of  any  real  or  personal  property,  the  inspection  whereof 

(e)  Black  «.   Gompertz,  7  Ezch.  67;         (g)  Order  XXXI.  r.  1. 
Sneider  v.  Mangino,  7  Exch.  229  ;  Doe         {h)  See  Temperley  «.  WiUett,  6  &  * 

d.  Child  V.  Roe,  1  E.  &  B.'  279;  Doe  d.  B.  880. 

Avery  v.  Langford,  1  B.  C.  C.  87;  Shad-         (0  See  Oomm  •.   Panott,  8  C.  R,' 

weU  V.  Shadwell.  6  C.  B..  N.  S.  679.  N.  S.  47;  Wright  v.  Money,  H  Bxch. 

(/)  Hant  V,   Hewitt,   7  Exch.   286;  209;  ShadweU  r.  Shadwell,  6  a  a,K.& 

Rayner  v.  Allhasen,  2  L.,  M.  &  P.  605;  679. 

Galsworthy  v.  Norman,  21  L.  J.,  Q.  B.         {k)  Forshaw*.  Lewis,  10  Ezch.  71S. 
70;  Scott  V.  Walker,  2  E.  &  B.  555. 
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might  be  material  to  the  proper  determination  of  the  question  in 
dispute.  And  it  was  held  that  this  section  gave,  as  ancillary  to  the 
power  to  order  inspection,  the  same  power  to  order  the  removal  of 
obstructions,  with  a  view  to  inspection,  as  was  exercised  by  courts 
of  equity  in  like  cases  (Q. 

This  power  of  inspection  has,  as  we  have  seen,  been  continued 
and  extended  by  the  "  Rules  of  the  Supreme  Court "  (m). 

§  626.  4.  By  the  Patent  Law  Amendment  Act,  15  &  16  Yict. 
c  83,  s.  42,  it  was  enacted  that,  ''in  any  action  in  any  of  her 
Majesty's  superior  courts  of  record  for  the  infringement  of  letters 
patent,  it  should  be  lawful  for  the  court  in  which  such  action  was 
pending,  if  the  court  were  then  sitting,  or  if  the  court  were  not  sit- 
ting then  for  a  judge  of  such  court,  on  the  application  of  the  plaintiff 
or  defendant  respectively,  to  make  such  order  for  an  injunction, 
inspection,  or  account,  and  to  give  such  direction  respecting  such  ac- 
tion, injunction,  inspection,  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  couit  or  judge  might  seem  fit."  But  the 
*' inspection"  authorized  by  this  section  was  an  inspection  of  the 
instrument  or  machinery  manufactured  or  used  by  the  parties,  with 
a  view  to  procuring  evidence  of  infringement  (n).  And  it  was  made 
a  question,  whether  the  power  of  the  court  to  grant  such  inspection 
was  limited  to  granting  an  external  inspection  only,  or  enabled  it 
also  to  order  a  portion  of  the  inspected  article  to  be  given  up  for 
analysis  (o).  This  latter  power  has  now,  as  we  have  seen,  been 
expressly  given  by  the  "  Rules  of  the  Supreme  Court "  (p). 

§  627.  5.  And,  in  providing  for  the  compulsory  discovery  of  evi- 
dence from  litigant  parties  before  trial,  the  17  &  18  Vict  c.  125,  not 
only  supplied  deficiencies  in  the  14  &  15  Vict.  c.  99,  but  introduced 
an  entirely  new  machinery  into  the  common  law  system  of  evidence 
and  forensic  procedure,  by  authorizing  either  party  to  a  cause  in  any 
of  the  superior  courts  —  by  leave  of  the  court  and  subject  to  the  pro- 
visions in  that  behalf  contained  in  that  statute  (g)  —  to  deliver  to 
the  other  interrogatories  in  writing  upon  any  matter  as  to  which 
discovery  might  be  sought. 

And  now,  by  the  "  Rules  of  the  Supreme  Court "  (r),  either  party 

» 

(0  Bennett  v.  Griffiths,  8  E.  &  K  467.         (p)  Order  LII.  r.  8,  §  197. 
Im)  Order  LII.  r.  8,  nipra,  f  197.  {q)  See  sects.  61-67. 

{n)  Vidi  V.  Smith,  8  E.  &  B.  969,  974.         (r)  Cider  ZXXI.  r.  1. 
(o)  The  Patent  Type  Founding  Com- 
pany V.  Lloyd,  6  H.  &  K.  192. 
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may^  without  leave  of  the  court  within  a  limited  time,  and  with  leave 
at  any  time,  deUver  interrogatories  to  and  obtain  discovery  &om  the 
opposite  party. 

§  628.  In  carrying  out  these  provisions  the  courts  will  hold  a 
tight  hand ;  as  otherwise  it  might  be  made  a  mere  matter  of  coone 
to  deliver  interrogatories  in  every  case,  thns  needlessly  adding  to  the 
expense  of  legal  proceedings  (s).  And  there  are  several  decisions  to 
show  that,  in  allowing  interrogatories,  the  court  will  adhere  to  the 
established  principles  of  evidence.  Thus,  interrogatories  must  be  put 
within  a  reasonable  range  {t),  and  must  not  be  made  the  means  of 
evading  the  rule  which  requires  the  production  of  primary  evi- 
dence (u).  So  the  party  to  whom  they  are  administered  possess^ 
the  privilege  of  other  witnesses  (x) ;  and  consequently  he  will  not  be 
compelled  to  state  the  contents  of,  or  to  describe,  documents  which 
are  his  muniments  of  title  (y) ;  nor,  except  under  special  circum- 
stances, to  answer  questions  tending  to  criminate  him,  or  expose  him 
to  penalty  or  forfeiture  (z).  And,  lastly,  the  courts  will  only  allow 
interrogatories,  the  object  of  which  is  to  obtain  evidence  to  support 
the  case  of  the  party  exhibiting  them,  and  will  refuse  such  as  are 
merely  fishing,  or  directed  to  finding  out  the  case  of  the  opposite 
party  (a), 

§  629.  Before  dismissing  this  subject,  we  would  remark  that  the 
20  &  21  Vict.  c.  85,  —  which  establishes  the  Court  for  Divorce  and 
Matrimonial  Causes,  and  directs  (h)  that  the  rules  of  evidence  ob- 
served in  the  superior  courts  of  common  law  at  Westminster,  shall 
be  applicable  to  and  observed  in  the  trial  of  all  questions  of  fact  in 
that  court,  —  contains  provisions  for  the  interrogation  of  the  parties 
to  the  suit  in  certain  cases  (c). 

§  630.  6.  The  expense  of  proving  documents  which  are  formal  in 
their  nature,  and  not  likely  to  be  made  the  subject  of  dispute,  was 


(a)  This  is  expressly  proyided  agaixist  C.  P.  70;  VilleboiBiiet  «.  Tobto,  Id.  184; 

by  the  '*  Rules  of  the  Supreme  Court,"  Atkinson  «.  Foebroke,  L.  Bep.,  1  Q>  S. 

Order  XXXI.  r.  2.  62S;  May  v.  HawkinB,  11  Exch.  210. 

(0  Robson  V.  Crawley,  2  H.  &  N.  766.  (a)  Thol «.  Leask,  10  Ezch.  704;  Htff^ 

(u)  Herschfeld  v.  Clark,  11  Exch.  712;  ton  v.  Bott,  2  H.  &  N.  249;  Bioeud  i. 

Moor  V.  Roberts,  2  C.  B.,   K.  S.  671;  The  Inclosure  Cominissionera,  4  E.  A  R- 

Wolverhampton    Railway    Company    v.  829  ;   Whateley  v,  Crowter,  6  E  *  B. 

Hawksford,  5  C.  B.,  K.  8.  708.  709;  Edwards  v.  Wakefield,  6  E.  k  &  4(»; 

(x)  Bk.  2,  pt.  1,  eh.  1,  §  126  et  $eq.  Moor  v.  Roberts,  2  C.  B.,  N.  a  671;  F^ 

iy)  Adams  «.  Lloyd,  8  H.  &  N.  851.  v.  Bntterfield,  5  R  &  a  829. 

(s)  See  Tupling  «.  Ward,  6  H.  &  K.  {h)  Sect  48. 

749;  Edmunds  v.  Greenwood,  L.  Rep.,  4  (e)  Sects.  48,  46. 
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long  felt  to  be  a  grievance.  For  remedy  whereof,  certain  provisions 
were  inserted  in  the  BeguUz  Oeneraies  of  Hilary  Term,  4  Will.  4  (d), 
and  afterwards  in  the  15  &  16  Vict,  a  76,  s.  117.  And  now,  by  the 
"Rules  of  the  Supreme  Court"  (e),  either  party  may  call  on  the 
other  party  to  admit  any  document,  saving  all  just  exceptions ;  and 
in  case  of  refusal  or  neglect  to  admit  after  such  notice,  the  costs  of 
proving  any  such  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  action  may  be,  unless  at  the 
hearing  or  trial  the  court  certify  that  the  refusal  to  admit  was  reason- 
able ;  and  no  costs  of  proving  any  document  shall  be  allowed  unless 
such  notice  be  given,  except  where  the  omission  to  give  the  notice  is, 
in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

And,  by  another  rule,  any  party  to  an  action  may  give  notice,  by 
his  own  statement  or  otherwise,  that  he  admits  the  truth  of  the 
whole,  or  any  part,  of  the  case  stated  or  referred  to  in  the  statement 
of  claim,  defence,  or  reply  of  any  other  party  (/). 

(<2)  See  rule  20:  "Practice.*'  (/)  Older  XJCXII.  r.  1. 

(e)  Older  XZXIL  r.  2. 
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§  631.  1.  Having,  in  the  first  Book,  explained  the  nature  of  our 
common  law  tribunal  for  the  trial  of  facts,  and  the  respective  func- 
tions of  judge  and  jury  (a),  we  will  now  proceed  shortly  to  describe 
the  course  of  a  trial  The  proceedings  commence  with  a  short  state- 
ment to  the  jury  of  the  questions  they  are  about  to  try.  In  civil 
cases  this  statement  is  made  by  the  plaintiff,  if  he  appears  in  persoib 
by  his  counsel  if  he  appears  by  counsel,  and  by  his  junior  counsel  if 
he  has  more  than  one,  and  it  is  technically  termed  *'  opening  the 
pleadings."  In  criminal  cases  a  summary  of  the  charge  against  the 
accused,  together  with  his  plea  thereto,  and  the  issue  joined,  is  stated 
to  the  jury  by  the  officer  of  the  court,  and  in  some  cases  (h)  by  the 


(a)  Bk.  1,  pt.  1,  §§  82  €i  mq. 


(5)  I.  e.  in  misdemeanors. 
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counsel  for  the  prosecution.    If  there  be  any  question  as  to  which  of 
the  contending  parties  ought  to  begin,  the  judge  decides  that  ques- 
tion, and  the  party  who  lias  that  right  then,  either  by  himself  or  his 
counsel,  states  his  case  to  the  jury,  and  afterwards  adduces  his  evi- 
dence in  support  of  it     In*  criminal  cases,  where  no  counsel  is  em- 
ployed for  the  prosecution,  the  prosecutor  cannot  address  the  jury, 
and  the  evidence  is  gone  into  at  once ;  for  in  contemplation  of  law 
the  suit  is  that  of  the  sovereign  (c).    The  opposite  party  is  then 
heard  in  like  order.    If  he  adduces  evidence,  the  opener  has  a  right 
to  address  the  jury  in  reply ;  but  in  prosecutions  where  the  Attor- 
ney-General  appears  officially,  and  in  proceedings  in  the  Exchequer 
for  penalties,  he,  or  his  representative,  has  a  right  to  reply,  whether 
evidence  is  adduced  or  not  (rf).    In  addressing  the  jury,  a  party  has 
no  right  to  state  facts  which  he  does  not  intend  to  call  evidence  to 
prove  (e) ;  and  when  this  rule  is  violated  the  judge  may,  in  his  dis- 
cretion, allow  a  reply  (/).    Where  a  fresh  case,  L  e.  a  case  not  merely 
answering  the  case  of  the  party  who  began,  is  set  up  by  the  respond- 
ing party,  and  evidence  is  adduced  to  support  such  fresh  case,  the 
party  who  began  may  give  proof  of  a  rebutting  case ;  his  adversary 
has  then  a  special  reply  on  the  new  evidence  thus  adduced,  and  the 
opener  has  a  general  reply  on  the  whole  case.     By  17  &  18  Vict  c. 
125,  s.  18,  "Upon  the  trial  of  any  cause,  the  addresses  to  the  jury 
shall  be  regulated  as  follows :  the  ^arty  who  begins,  or  his  counsel, 
shall  be  allowed,  in  the  event  of  his  opponent  not  announcing,  at  the 
close  of  the  case  of  the  party  who  begins,  his  intention  to  adduce 
evidence,  to  address  the  jury  a  second  time  at  the  close  of  such  case, 
for  the  purpose  of  summing  up  the  evidence ;  and  the  party  on  the 
other  side,  or  his  counsel,  shall  be  allowed  to  open  the  case,  and  also 
to  sum  up  the  evidence  (if  any) ;  and  the  right  to  reply  shall  be  the 
same  as  at  present"     And  28  &  29  Yict  c.  18,  s.  2,  enacts  that, ''  If 
any  prisoner  or  prisoners,  defendant  or  defendants,  shall  be  defended 
by  counsel,  but  not  otherwise,  it  shall  be  the  duty  of  the  presiding 
judge,  at  the  close  of  the  case  for  the  prosecution,  to  ask  the  counsel 
for  each  prisoner  or  defendiant  so  defended  by  counsel,  whether  he 
or  they  intend  to  adduce  evidence,  and  in  the  event  of  none  of  them 

(e)  Bk.  2,  pt.  1,  ch.  2,  §f  169,  188.  («)  BV.  1,  pt  1,  f  94.  and  infra. 

{d)  ResolutionB  of  the  judges,  7  C  k         (/)  Crerar  v.  Sodo,  1  Mood.  &  M.  85; 

P.  676,  Res.  6;  R.  v.  Home,  20  How.  St.  Faith  v.  M'lntyre,  7  C.  &  P.  44.     The 

Tr.  660-664;  R.  v,  Radcliffe,  1  W.  BL  S;  notion  that  this  may  be  claimed  as  a  right 

R.  V,  Marsden,  1  Mood.  &  M.  489.  cannot  be  supported. 
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thereupon  aunoancing  his  intention  to  adduce  evidence,  the  ooossel 
for  the  prosecution  shall  be  allowed  to  address  the  jury  a  seoood 
time  in  support  of  his  case,  for  the  purpose  of  sununiug  up  the  evi- 
dence against  such  prisoner  or  prisoners,  or  defendant  or  defendants; 
and  upon  every  trial  for  felony  or  misdemeanor,  whether  the  pmon- 
ets  or  defendants,  or  any  of  them,  shall  be  defended  by  counsel  or 
not,  each  and  every  such  prisoner  or  defendant,  or  his  or  their  eoon- 
sel  respectively,  shall  be  allowed,  if  he  or  thej  shall  think  fit,  to 
open  his  or  their  case  or  cases  respectively ;  and  after  the  oondusioa 
of  such  opening,  or  of  all  such  openings  if  more  than  one,  such  pris- 
oner or  prisoners,  or  defendant  or  defendants,  or  their  counsel,  shall 
be  entitled  to  examine  such  witnesses  as  he  or  they  may  think  fit, 
and  when  all  the  evidence  is  concluded  to  sum  up  the  evidence  re- 
spectively ;  and  the  right  of  reply,  and  practice  and  course  of  pro- 
ceedings, save  as  hereby  altered,  shall  be  as  at  present"  The  party 
against  whom  real  or  documentary  evidence  is  adduced,  has  a  ng^t 
to  inspect  it ;  and  such  evidence  can  be  read  to  or  laid  before  the 
jury,  only  if  no  valid  objection  to  it  appears.  Every  witness  called 
is  first  examined  by  the  party  calling  him,  and  this  is  denomiDSted 
his  "  examination  in  chief."  If  an  objection  is  made  to  his  compe- 
tency, he  is  interrogated  as  to  the  necessary  facts,  and  this  is  called 
examination  on  the  voir  dire  (g).  The  party  against  whom  any  wit- 
ness is  examined  has  a  right  ta  **  cross-examine  "  him :  after  which 
the  party  by  whom  he  is  called  may  "  re-examine  "  him,  but  only  as 
to  matters  arising  out  of  the  cross-examination.  The  court  and  juy 
may  also  put  questions  to  the  witnesses,  and  inspect  all  media  of 
proof  adduced  by  either  side.  The  court,  generally  speaking,  is  not 
only  not  bound  by  the  rules  of  practice  relative  to  the  manner  of 
questioning  witnesses,  and  the  order  of  receiving  proofa,  but  may 
in  its  discretion  dispense  with  them  in  favor  of  parties  or  counsel 
During  the  whole  course  of  the  trial,  the  judge  determines  all  ques- 
tions of  law  and  practice  which  arise ;  and  if  the  admissibility  of 
a  piece  of  evidence  depends  on  any  disputed  fact,  the  judge  must 
determine  that  fact,  and  for  this  purpose  go  into  proofs,  if  neces- 
sary (A). 

§  632.  The  common  law  right  of  a  party  to  appear  by  counsel, 
when  that  right  is  accorded  to  the  other  side  was  long  subject  to  a 
remarkable  exception,  L  a  in  cases  of  persons  indicted  or  impeached 

(g)  Bk.  %  pt  1,  ch.  2,  §  ISd,  and  Bk.         (h)  Bk.  1,  pt.  1, 1 32. 
2,  pt.  2,  ch.  8,  S  490. 
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for  treason  or  felony.    It  was  otherwise  in  prosecutions  for  misde* 
xneanor(t);  as  also  in  appeals  of  felony  (7):  and,  even  on  indict- 
ments or  impeachments  for  treason  or  felony,  the  exception  was 
confined  to  cases  where  the  accused  pleaded  the  general  issue,  and 
did  not  extend  to  preliminary  or  collateral  matters ;  such  as  pleas  to 
the  jurisdiction  (A),  pleas  of  sanctuary  (/),  or  of  autrefois  acquit  (m), 
the  trial  of  error  in  fact  to  reverse  outlawry  (n),  issues  on  identity 
when  brought  up  to  receive  judgment  {0),  &c.   And  even  on  the  trial 
of  the  general  issue,  if  a  point  of  law  arose  which  the  court  con- 
sidered doubtful,  they  assigned  the  accused  counsel  to  argue  it  on  * 
his  behalf  (/>).    For  the  refusal  of  counsel  to  accused  persons  in 
these  cases,  the  most  serious  and  important  which  can  come  before 
a  court  of  justice,  several  reasons  are  assigned  in  our  old  books. 
1.  That  in  criminal  proceedings  at  the  suit  of  the  Crown,  the  ac- 
cused does  not  need  the  protection  of  counsel,  seeing  that  it  cannot 
be  intended  that  the  Crown  is  actuated  by  malice  against  him; 
whereas  in  appeals,  great  malice  on  the  part  of  the  appellant  must 
be  intended,  and  consequently  counsel  ought  to  be  allowed  to  the  ac- 
cused (jj).    But  although  it  is  perfectly  true  that  no  malice  against 
the  accused  can  be  intended  in  the  Crown,  it  is  going  a  great  way  to 
extend  so  strong  a  presumption  to  its  officers ;  who  might  also,  even 
without  any  evil  intention,  and  through  mere  error  in  judgment, 
pervert  both  its  immense  prerogatives  and  their  own  abilities  and 
legal  acquirements  to  procuring  the  condemnation  of  innocent  per- 
sons.    Besides,  the  argument  proves  too  much;  for,  if  sound,  the 
rule  ought  to  have  extended  to  cases  of  misdemeanor.     2.  That  trial 
of  the  general  issue  is  a  trial  not  of  matter  of  law,  but  of  matter  of 
fact,  the  truth  of  which  must  be  better  known  to  the  accused  than 
to  his  counsel  (r) :  an  argument  which  also  manifestly  proves  too 
much,  for  if  worth  anything  it  is  applicable  to  every  cause,  civil 
and  criminal,  unless  where  a  point  of  law  is  expressly  raised  by  de- 
murrer, or  other  proceeding  where  the  facts  are  taken  for  granted. 
3.  That  the  accused  ought  not  to  be  convicted  unless  his  guilt  is  so 

(t)  6  How.  St  Tr.  797.  (o)  Ratcliffe's  case,  Fost.  Cr.  Law,  40  ; 

01  Dr.  &  Stud.  Dial.  2,  ch.  48;  9  Edw.  18  How.  St  Tr.  484. 
IV.  2  A,    pL    4  ;    8  How.  St  Tr.  726  ;         (p)  9  Edw.  IV.  2  A,  pi.  4;  1  Hen.  VII. 

Stanndr.  PL  Cor.  lib.  2,  c.  68.  26  A ;  Staandf.    PI.   Cor.  lib.  2,  c  6S  ; 

{k)  11  How.  St  Tr.  523-526.  2  Hawk.  P.  0.  401. 

(/)  Homphrey  Stafford's  case,  1  Hen.         (9)  Dr.  &  Stud.  Dial.  2,  ch.  48: 
VII.  26  A.  (r)  Staundf.   PL   Cor.  libt   2,   c.  68 ; 

{m)  41  Ass.  pL  9.  Finch,  Imw,  886. 

(n)  Bnigess's  case,  Cro.  Car.  865. 
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manifest  that  defence  by  any  ooonsel,  howerer  able»  would  be  hope- 
less >;.  One  would  natoiallj  suppose  that  a  defence  which  is  hope- 
less most  be  harmless  to  the  opposite  side.  4.  That  if  ooonsel  were 
allowed  in  such  cases  they  would  raise  trivial  objections,  and  so  the 
proceedings  go  on  ad  infinitum  [t] :  an  argmnent  at  direct  variance 
with  the  ancient  maxim  of  law,  "  De  morte  hominis  nulla  est  conc- 
tatio  longa  "  ^u).  The  best  answer  to  it  however  is,  that  since  ooim- 
sel  have  been  allowed  in  treason  and  felony  do  such  consequence  has 
followed.  5.  That  counsel  are  unnecessary,  it  being  the  duty  of  the 
court  to  be  counsel  for  the  prisoner  (r)  :  a  wretched  misapplication 
of  a  noble  constitutional  maxim,  namely,  that  if  an  accused  peison 
has  no  counsel,  it  is  the  duty  of  the  court  to  see  that  he  does  not 
suffer  for  want  of  counsel :  L  e  to  give  him  the  benefit  of  any  point 
of  law  in  his  favor,  though  through  ignorance  he  cannot  himself  take 
advantage  of  it ;  to  see  that  he  is  not  oppressed  by  the  legal  inge- 
nuity of  the  opposing  advocates ;  and  generally,  to  secure  him  a  &ir 
trial  ^x).  But  it  is  not  possible,  and  would  be  indecorous  if  it  were, 
for  the  court  to  act  as  counsel,  in  the  ordinaiy  sense  of  the  tezin, 
for  an  accused  or  any  other  party,  —  in  other  words,  to  combine  the 
incompatible  functions  of  judge  and  advocata  Besides,  although 
counsel  were  always  allowed  in  cases  of  misdemeanor,  we  are  not 
aware  that,  when  a  person  accused  of  a  misdemeanor  is  undefended 
by  counsel,  the  court  is  exonerated  from  the  duty  of  seeing  that  he 
is  convicted  according  to  law.  6.  That  if  the  party  defends  himself 
his  conscience  will  perhaps  sting  him  to  utter  the  truth,  or  at  least 
his  gesture  or  countenance  show  some  signs  of  it ;  and  if  they  do 
not,  still  his  speech  may  be  so  simple  that  the  truth  shall  be  thereby 
discovered  sooner  than  by  the  artificial  speech  of  learned  menftf)- 
When  a  prisoner's  conscience  stings  him  to  utter  the  truth,  the 
natural  course  for  him  is  to  plead  guilty,  and  not  reserve  the  dis- 
burdening of  it  for  the  jury ;  and,  for  one  man  who  in  a  case  of  any- 
thing like  difficulty  has  sufficient  sense  and  nerve  to  defend  himself 
with  clearness  and  effect,  twenty  would  ii^ure  even  a  good  cause  by 
their  ignorance  and  confusion. 

§  633.  It  is  not  worth  while  to  discuss  the  origin  of  this  Pisc- 
es) 3  iDst  29  and  187.  (x)  That  Has  U  the  trae  meuUBg  of 
(0  11  How.  St.  Tr.  625;  Stnindf*  PI  the  maxim,  that  the  judge  is  the  prison- 
Cor.  lib.  2,  c.  63.  er's  ooqds^  see  6  How.  St  Tr.  468,  notr; 
(«)  Co.  Litt  134  K                                   6  id.  516,  note. 

(v)  3  Inst.  2S  and  137 ;  Dr.  4  Stud.         (y)  Staondf.   PI.  Cor.  hlk  S,  e.  63; 
DiaL  2,  ch.  4S.  Finch.  Uw,  8S6;  2  Hawk.  P.  a  400. 
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tice,  —  whether  it  formed  part  of  the  ancient  common  law,  or,  like 
many  other  abuses,  crept  in  gradually  (z).  We  certainly  find  the 
practice  clearly  stated  as  above,  so  early  as  the  reign  of  Edward  the 
Fourth  (a) ;  and  from  thence  down  to  the  alteration  of  the  law  after 
the  Bevolution  of  1688,  the  prayer  of  the  prisoner  to  be  allowed  to 
be  defended  by  counsel,  and  the  refusal  of  it  by  the  court,  formed 
the  regular  prologue  to  a  state  trial  (b).  At  that  period  a  heavy  blow 
was  aimed  at  the  established  practice,  by  the  stat.  7  &  8  Will.  3, 
c.  3,  which,  after  reciting  that "  nothing  is  more  just  and  reason- 
able than  that  persons  prosecuted  for  high  treason  and  misprision  of  ' 
treason,  whereby  the  liberties,  lives,  honor,  estates,  blood,  and  pos- 
terity of  the  subjects  may  be  lost  and  destroyed,  should  be  justly 
and  equally  tried,  and  that  persons  accused  as  offenders  therein 
should  not  be  debarred  of  all  just  and  equal  means  for  defence  of 
their  innocencies  in  such  cases,"  enacts  that  every  person  so  ac- 
cused shall  be  admitted  to  make  their  full  defence  by  counsel  And 
by  39  &  40  Geo.  3,  c.  93,  and  5  &  6  Vict.  c.  51,  s.  1,  treasons,  where 
the  overt  act  charged  is  the  actual  assassination  of  the  sovereign,  or 
other  offence  against  his  person,  are  to  be  tried  in  every  respect  as  if 
the  accused  stood  charged  with  murder. 

§  634  Although  the  7  &  8  Will  3,  c.  3,  did  not  extend  to  cases 
of  felony,  yet  a  practice  gradually  grew  up,  during  the  last  century* 
which  continued  until  the  reign  of  William  the  Fourth ;  by  which 
the  counsel  for  a  prisoner  were  allowed  to  advise  him  during  his 
trial ;  to  take  points  of  law  in  his  favor ;  to  examine  and  cross- 
examine  witnesses  on  his  behalf;  and,  in  short,  to  do  everything 
except  address  the  jury  in  his  defence.  But  by  the  6  &  7  Will.  4, 
c  114,  the  whole  anomaly  was  removed.  That  statute,  after  recit- 
ing that  "it  is  just  and  reasonable  that  persons  accused  of  offences 
against  the  law  should  be  enabled  to  make  their  full  answer  and  de- 
fence to  all  that  is  alleged  against  them,"  enacts,  in  its  first  section, 
that  "  all  persons  tried  for  felonies  shall  be  admitted,  after  the  close 
of  the  case  for  the  prosecution,  to  make  full  answer  and  defence 
thereto,  by  counsel  learned  in  the  law,  or  by  attorney  in  courts 
where  attorneys  practise  as  counsel." 

§  635.  In  construing  this  statute,  several  judges  ruled  that,  when 

(z)  Vide  Hirrour  of  Justices,  chap.  8,  (h)  See  the  State  TriaU,  passim,    Sey* 

sect.  1 ;  and  Dr.  &  Stud.  Dial.  2,  ch.  48.  eral  of  these  cases  are  collected,  5  How. 

(a)  9  Edw.  IV.  2,  pi.  4.     See  also  per  St  Tr.  466  si  seq.  (note). 
CkMcoigne,  C.  J.,  7  Hen.  IV.  85  b^  pi.  4. 
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an  accused  person  defends  himgelf,  he  may  state  in  his  defence  whal 
facts  be  thinks  proper,  and,  althoogh  he  adduces  no  evidence  to 
prove  them,  the  joiy  may  weigh  the  credit  due  to  his  statement; 
bat  that  counsel  vrho  defend  prisoners  are  bonnd  by  the  role  of 
practice  in  civil  cases,  viz.  only  to  state  such  f^cts  as  they  beUeve 
they  are  in  a  condition  to  establish  by  evidence  (h).  Accordii^  to 
this  dogma,  vrhen  a  prisoner's  defence  rests,  as  it  often  necessarilj 
must  rest,  on  an  explanation  of  apparently  criminating  circam- 
stances,  his  employing  counsel  causes  his  defence  to  be  suppressed, 
—  a  state  of  things  hardly  contemplated  by  the  framers  of  the  stat- 
ute, and  certainly  at  variance  with  the  principles  of  natural  justice. 
It  was  sought  to  defend  this  anomalous  proceeding,  on  the  ground 
that  the  counsel  for  the  accused  may  put  his  client's  defence  before 
the  jury  in  a  hypothetical  form:  but  how  feebly  does  this  tell 
in  comparison  with  a  straightforward  explanation!  Some  judges 
sought  to  qualify  the  rule  by  allowing,  tlie  accused  to  make  a  state- 
ment of  the  facts  he  deems  essential,  leaving  it  to  be  commented  on 
by  his  counsel ;  but  this  course  was  not  followed  by  other  judges^ 
and  although,  perhaps,  there  is  a  preponderance  of  authority  in  favor 
of  the  prisoner,  the  practice  on  the  subject  was  for  a  long  time  un- 
settled (c).  Early  in  the  year  1882,  however,  the  judges  agreed  to  a 
rule  unfavorable  to  prisoners  defended  by  counsel  (d).  It  is  worthy 
of  observation,  that  in  cases  of  treason  the  prisoner  is  not  only 
allowed,  but  invited  by  the  court,  to  address  the  jury  after  his 
counsel  have  spoken  for  him(e). 

{h)  S.  «.  Beard,  8  C.  &  P.  143 ;  R.  nuke   stetementB   wldek    eould   not  U 

V.  Batcher,  2  M.  &  Boh.  229.  pioTed  by  oompeteBt  witneaKa.**    8ae  Sf»- 

{c)  R.  V.  Malings,  8  C.  &  P.  242;  R.  lidton'  Joumal    for  Janoaiy  21,  1881 

V.  Walkling,  Id.  248  ;   B.  r.  Clifford,  2  The  rale  is  helieved  to  owe  its  origm  to 

Ctf.  k  K.  206;  B.  v.  Maiuano,  2  F.  &  F.  the  unaiipported  stetement  of  eooaad  de- 

64.     See  also  B.  v.  Hainea,  1  F.  &  F.  86;  fending  one  Le&oy,  on  a  trial,  in  Novem- 

B.  V.  Taylor,  Id.  535;  SoUdtors'  Jonnial  her,  1881,  for  a  railway  mmder  (of  wMch 

for  November  12,  1S81.  the  prisoner  was  oonricted),  that  the  p»- 

(<f)  This  rale,  which  haa  not  been  com-  imer  had  eng^^  to  meet  a  young  ladj 

mitted  to  writing  was  promulgated  by  (whose  name  was  not  atated)  on  the  day  «f 

North,  J.,  at  the  Beading  Assizes  in  Jana-  the  murder. 

ary,  1882,  the  annooncement  bring  "that         (e)  See  B.  «.  Wataon,  82  How.  St  Tr. 

the  practioe  followed  by  some  eoonael  de-  638;  B.  «.  Thisdewood,  33  id.  894;  B.  s. 

fending  prisonerB,  of  stating  facte  in  thrir  Collins,  5  C.  *  P.  311;  B.  *.  Frost,  9  id. 

behalf  without  proring  them  by  eTidenoe.  161,  &&,  &e.    In  IL  v.  O'Coigly,  26  How. 

had  been  under  the  consideration  of  the  St  Tr.  1191,  1374,   Boiler,  J.  gam  tbe 

judges,   and    they  had  agreed    that  the  priaonefs   the  option  of  addrssriag  tke 

practice  ought  not  to  be  encoonged,  and  ooort,  rither  bsfora  or  after  their 

that  ooonael  ahonld  not   be  allowed  to  had^ioken. 
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§  636.  2.  Amongst  the  principal  incidents  of  a  trial,  —  the 
second  part  of  our  subject,  —  the  first  which  requires  particular 
notice  is  the  practice  of  ordering  witnesses  out  of  court.  When 
concert  or  collusion  among  witnesses  is  suspected,  or  there  is  reason 
to  apprehend  that  any  of  them  will  be  influenced  by  the  statements 
of  counsel,  or  the  evidence  given  by  other  witnesses,  the  ends  of 
justice  require  that  they  be  examined  apart ;  and  the  court  will, 
proprio  motu^  or  on  the  application  of  either  party,  order  all  the 
witnesses,  except  the  one  under  examination,  to  leave  court  This 
practice  is  probably  coeval  with  judicature.  ''Si  necessitas  exegerit," 
says  Fortescue(/),  "dividantur  testes,  donee  ipsi  deposuerint  quic- 
quid  velint,  ita  quod  dictum  nnius  non  docebit,  aut  concitabit  eorum 
alium  ad  consimiUter  testificandum."  The  better  opinion,  however, 
seems  to  be,  that  this  is  not  demandable  ex  debito  justitice  (g) ;  and 
there  may  be  cases  where  it  would  be  judicious  to  refuse  it.^  It  is 
said  that  the  rule  does  not  extend  to  the  parties  in  the  cause  (h) ; 
nor,  at  least  in  general,  to  the  solicitors  engaged  in  it  (i).  A  witness 
who  disobeys  such  an  order  is  guilty  of  contempt ;  ^  but  the  judge 
cannot  refuse  to  hear  his  evidence  (k),^  although  the  circumstance  is 
matter  of  remark  to  the  jury.  In  revenue  cases  in  the  Exchequer, 
indeed,  it  is  said  that  his  evidence  is  imperatively  excluded  (/).  And 
in  order  to  prevent  communication  in  such  cases,  between  witnesses 
who  have  been  examined  and  those  awaiting  examination,  it  is  a 
rule  that  the  former  must  remain  in  court  until  the  latter  are 
examined.  But  where  the  first  witness  examined  was  a  respectable 
female,  and  some  indelicate  evidence  was  expected  to  be  given  by 

(/)  C.  26.  428;  C!ook  v.  Nethercote,  6  C.  fc  P.  748, 

(g)  See  the  avtlioTitiee  collected,  Tayl.  and  the  cases  there  referred  to ;  and  per 

£▼.  §  1259.  Lord  Campbell,  deliyering  the  jndgment 

(A)  Chamock  «.  Dewings,  8  Car.  It  E.  of  the  court  in  Cobbett  v,  Hudson,  1  £11. 

878  ;  Constance  v.  Brain,  2  Jar.,  N.  S.  &  B.  11,  14. 
1145;  Selfe  v,  Isaacson,  1  F.  &  F.  194.  (i)  Rose.  Cr.   £v.  127,  128,  6th  ed.; 

(i)  Pomeroy  v.  Baddeley,  Ry.  &  M.  1  Oreenl.  £y.  482,  7th  ed. ;  and  TayL  Ev. 

430;  Brerett  v.  Lownharo^5  Car.  &  P.  91.  §  1260,  4th  ed. 

(k)  Chandler  v.  Home,  2  Moo.  &  R. 

1  Benaway  v,  Conyne,  8  Chand.  214;  Errissman  v.  Errissman,  25  HI.  186;  Poher 
V.  State.  2  Ind.  435;  State  v.  Fitzsimmons,  80  Mo.  286;  Wilson  v.  State,  52  Ala.  299; 
Kelson  v.  State,  2  Swan,  (Tenn.)  287;  People  «.  Green,  1  Parker,  C.  R.  11;  State  v. 
Sparrow,  8  Murph.  (N.  C.)  487,  ace    Gregg  v.  State,  8  W.  Va.  705,  contra, 

*  Bell  V.  State,  44  Ala.  898;  Grimes  v  Martin,  10  Iowa,  847,  ace. 

*  Gregg  V.  State,  8  W.  Va.  705;  Keith  v.  Wilson,  6  Mo.  485;  Davenport  v,  Ogg, 
15  Kans.  868;  People  v.  Bnscoyitch,  20  Cal.  486;  State  v.  Salge,  2  Ney.  821,  ace. 
Bat  see  Laaghlin  v.  State,  18  Ohio,  99;  Sartoriooa  v.  State,  26  Miss.  602,  eorUra. 
See  also  Jackson  v.  State,  14  Ind.  827. 
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the  other  witnesses,  it  was  arranged  that  she  should  be  taken  out  of 
court,  and  kept  under  observation  in  a  separate  apartment  (m). 

§  637.  Next,  with  respect  to  the  order  of  beginning,  or  ordo 
incipiendi.  This  is  known  in  practice  as  the  "right  to  begin"; 
not  a  very  accurate  expression,  for  it  assumes  that  beginning  is 
always  an  advantage,  whereas  it  may  be  quite  the  reverse.  There 
are  few  heads  of  practice  on  which  a  larger  number  of  irreconcilable 
decisions  have  taken  place.  It  is  sometimes  said  that,  as  the  plain- 
tiff is  the  party  who  brings  the  case  into  court,  it  is  natural  that  he 
should  be  first  heard  with  his  complaint ;  and  in  one  sense  of  the 
word  the  plaintiff  dways  begins ;  for,  without  a  single  exception, 
the  pleadings  are  opened  by  him  or  his  counsel,  and  never  by  the 
defendant  or  his  counsel  But,  as  it  is  agreed  on  all  hands  that  the 
order  of  proving  depends  on  the  burden  of  proof,  if  it  appears  on 
the  statement  of  the  pleadings,  or  whatever  is  analogous  thereto, 
that  the  plaintiff  has  nothing  to  prove,  —  that  the  defendant  has 
admitted  every  fact  alleged,  and  takes  on  himself  to  prove  something 
which  will  defeat  the  plaintiff's  claim,  —  he  ought  to  be  allowed  to 
begin,  as  the  burden  of  proof  then  lies  on  him.  The  authorities  on 
this  subject  present  almost  a  chaoa  Thus  much  only  is  certain,  that 
if  the  onus  of  proving  the  issues,  or  any  one  of  the  issues,  however 
numerous  they  may  be,  lies  on  the  plaintiff,  he  is  entitled  to 
begin  (n);  and  it  seems  that,  if  the  onus  of  proving  all 'the  issues 
lies  on  the  defendant,  and  the  damages  which  the  plaintiff  could 
legally  recover  are  either  nominal,  or  mere  matter  of  computation, 
here  also  the  defendant  may  begin  (o).  But  the  difficulty  is,  where 
the  burden  of  proving  the  issue,  or  all  the  issues  if  more  than  one, 
lies  on  the  defendant,  and  the  onus  of  proving  the  amount  of  damage 
lies  on  the  plaintiff.  A  series  of  cases  (not  an  unbroken  series,  for 
there  were  several  authorities  the  other  way),  concluding  with  that 
of  Cotton  V,  James  {p),  in  1829,  established  the  position,  that  the 
onus  of  proving  damages  made  no  difference,  jand  that  under*  such 
circumstances  the  defendant  ought  to  begin.  Of  these  the  most 
remarkable  is  that  of  Cooper  v.  Wakley  (j),  in  1828 ;  where  it  was 
held  by  Lord  Tenterden,  C.  J., and  Bayley,  Littledale,  and  Parke,  JJi 

(m)  Streeten  v.   Black,  Gnildf.  Sam.  ler,  4  C.  ft  P.  196  ;  Wmiama  v.  TfaooM. 

Ass.   1836,   cor.  Lord    Abinger,   C.    B.,  Id.  284. 
MS.  (o)  Fowler  «.  Coster,  1  Moo.  h  H.  841. 

(n)  Wood  r.  Pringle,  1  Moo.  &  R.  277;         (p)  8  0.  A  P.  606;  1  Moa  &  M  278. 
James  v.  Salter,  Id.  601 ;  Curtis  v,  Whee-         (jf)  8  a  4  P.  47«;  1  Moo.  &  k  248. 
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that  in  an  action  by  a  surgeon,  for  libel,  in  imputing  to  him  unskil- 
fulness  in  performing  a  surgical  operation,  if  the  defendant  pleads  a 
justification  he  is  entitled  to  begin.  Thus  matters  stood  until  the 
case  of  Carter  v,  Jones  (r),  in  1833,  which  also  was  an  action  for  libel, 
to  which  a  justification  was  pleaded;  and,  on  the  right  to  begin  being 
claimed  by  the  defendant,  Tindal,  C.  J.,  before  whom  the  case  was 
tried,  said  that  a  rule  on  the  subject  had  been  come  to  by  the  judges. 
He  then  stated  verbally  the  nature  of  that  rule,  but  his  language  is 
given  very  diflerently  in  the  two  reports  of  the  case.  In  Carrington 
&  Payne,  it  is  reported  thus :  "  The  judges  have  come  to  a  reso- 
lution, that  justice  would  be  better  administered  by  altering  the 
rule  of  practice,  in  the  respect  alluded  to,  and  that,  in  future,  the 
plaintiff  should  begin  in  all  actions  for  personal  injuries,  and  also  in 
slander  and  libel,  notwithstanding  the  general  issue  may  not  be 
pleaded,  and  the  affirmative  be  on  the  defendant  ....  It  is  most 
reasonable  that  the  plaintiff,  who  brings  the  case  into  court,  should 
be  heard  first  to  state  his  complaint"  In  Moody  &  Robinson,  it  is 
reported  thus  :  "  A  resolution  has  recently  been  come  to  by  all  the 
judges,  that  in  cases  of  slander,  libel,  and  other  actions,  where  the 
plaintiff  seeks  to  recover  actual  damages  of  an  unascertained  amount, 
he  is  entitled  to  b^n,  although  the  affirmative  of  the  issue  may,  in 
point  of  form,  be  with  the  defendant"  As  might  have  been  ex- 
pected, many  questions  arose  relative  to  the  extent  of  this  rule,  and 
especially  its  applicability  to  actions  of  contract ;  but  a  new  light 
was  thrown  on  the  whole  subject  by  the  case  of  Mercer  v.  Whall  (s), 
which  came  before  the  Court  of  Queen's  Bench  in  1845  ;  in  which 
Lord  Denman,  C.  J.,  in  delivering  the  judgment  of  the  court, 
stated  (t)  that  the  rule  promulgated  by  Chief  Justice  Tindal  in 
Carter  v.  Jones  had  originally  been  reduced  to  writing,  and  signed 
with  the  initials  of  several  of  the  judges,  and  was  then  in  his 
own  possession;  that  its  terms  were,  that  "in  actions  for  libel, 
slander,  and  injuries  to  the  person,  the  plaintiff  shall  begin,  although 
the  affirmative  issue  is  on  defendant";  and  that  that  rule  was  not 
at  all  intended  to  introduce  a  new  practice,  but  was  declaratory  or 
restitutive  of  the  old,  which  had  been  broken  in  upon  by  Cooper  v, 
Wakley,  and  that  class  of  cases  (u).     Since  Mercer  v.  Wliall,  the 

(r)  6  C.  &  P.  64;  1  Moo.  &  R.  281.  rale,  between  1883  and  1845,  and  they  are 

(a)  5  Q.  B.  447.  very  numeroos,  not  a  single  expression  of 

(t)  Id.  462.  any  jndge  is  to  be  fonnd,  implying  that  it 

(u)  It  is  remarkable  that  in  all  the  was  declaratory  in  its  nature, 
decided  on  the  construction  of  this 
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subject  seems  to  have  been  better  understood ;  and,  whether  the  rule 
in  Carter  v,  Jones  is  to  be  considered  as  dechtfatoiy  or  enacting,  it 
certainly  is  a  great  step  in  the  right  direction,  of  restoring  to  the 
plaintiff  his  natural  "  right  to  b^n,"  whenever  he  really  has  aDj- 
thing  to  prova  At  the  trial  of  a  proceeding  by  scire  facias  to  lepeal 
letters  patent,  the  defendant  is  by  statute  entitled  to  begin,  and  to 
give  evidence  in  support  of  the  letters  patent  (v). 

§  638.  Much  of  the  confusion  and  inconsistent  ruling  on  this 
subject  may  be  traced  to  a  notion  which  formerly  prevailed,  m, 
that  the  order  of  beginning  was  exclusively  to  be  determined  by  the 
judge  at  Nisi  Prius,  and  that,  consequently,  the  court  in  banc  would 
not  interfere  to  rectify  any  mistake,  however  gross,  which  migbt  be 
committed  in  this  respect  (x).  It  would,  it  was  aigued,  lead  to  much 
litigation  and  vexation  if  motions  for  new  trials  were  entertained  on 
such  a  ground ;  especially  as,  since  the  wrong  decision  of  the  jodge 
would  in  all  likelihood  be  founded  on  a  misconception  of  the  onus 
probandi,  he  would  carry  that  erroneous  view  into  his  direction  to 
the  jury,  in  which  case  a  new  trial  would  be  grantable  ex  dMo 
fustitice,  for  an  inversion  of  the  burden  of  proof.  But  in  many  cases 
the  fact  of  allowing  the  wrong  party  to  b^n  might  be  productive 
of  the  greatest  mischief,  although  followed  by  an  unimpeachable 
summing  up.  And  a  series  of  authorities  has  now  settled,  that 
where  the  ruling  of  the  judge,  with  reference  to  the  right  to  begin, 
is  erroneous  in  the  judgment  of  the  court  in  banc,  and  ^  clear  and 
manifest  wrong  '*  has  resulted  from  that  ruling,  a  new  trial  will  be 
granted  by  the  court,  not  as  matter  of  right,  but  as  matter  of  judg- 
ment (y). 

§  639.  The  right  to  b^n  is  an  advantage  to  a  party  who  has  a 
strong  case  and  good  evidence,  as  it  enables  him  to  make  the  fiist 
impression  on  the  tribunal ;  and  if  evidence  is  adduced  by  the 
opposite  side,  it  entitles  him  to  reply,  thus  giving  him  the  last 
word.  But  if  the  case  of  a  party  be  a  weak  one ;  if  he  has  only 
slight  evidence,  or  perhaps  none  at  all,  to  adduce  in  support  of  it; 

(v)  E.  g.,  15  It  16  Vict  c  88,  s.  41.  Jar.  1161;  Ashby  v.  Bates,  15  M.  k  W. 

(x)  Biid  V.  Higginson,  2  A.  &  £.  160;  589;  Booth  v.  MUlna,  Id.  669;  Huckmiii 

Burrrl  V.  Nicholaon,  1   Moo.  &  R.  804 ;  «.  Femis,  3  M.  &  W.  505  (as  oorrectad  n 

Ashby  V.  Bates,  15  M.  &  W.  596,  per  Booth  v.   MUlns,  Edwards  9.  Mattbevs. 

Rolfe,  B.  and  Brandford  o.  Freenan) ;  Marcer  v. 

(y)  Oeach  v.  IngaU,  14  M.  &  W.  95;  WhaU,  5  Q.  B.  447 ;  Doe  d.  Wonester 

Edwaids  v.  Matthews,  11  Jar.  898;  Brand-  Tmstees  v.  Rowlands,  9  C.  &  P.  7U;  D^ 

ford  V,  Freeman,  5  Ezch.  784  ;  Leete  v.  d.  Bather  v.  Brajne,  5  C.  B.  665. 
The  Oresham  life  Insorance  Society,  15 
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and  goes  to  trial  on  the  chance  (if  defendant)  of  the  plaintiff  being 
nonsuited,  or  that  the  case  of  the  opposite  party  may  break  down 
through  its  own  intrinsic  weakness ;  or  trusting  to  the  effect  of  an 
address  to  the  jury ;  the  fact  of  his  having  to  begin  might  prove 
instantly  fatal  to  his  cause.  Thus,  in  Edwards  v.  Jones  (z),  which 
was  an  action  by  the  indorsee  against  the  maker  of  a  promissory 
note,  to  which  the  defendant  pleaded  a  long  plea,  amounting  in  sub- 
stance to  want  of  consideration  for  the  note ;  to  a  portion  of  which 
the  plaintiff  replied,  that  there  had  been  a  good  consideration  given 
for  the  note,  and  to  the  rest  entered  a  nolk  prosequi;  the  judge 
having  ruled  that  the  defendant  should  begin,  his  counsel  was 
obliged  to  admit  that  he  had  no  witneaaes ;  and  the  judge  imme* 
diately  directed  the  jury  to  find  a  verdict  against  him. 

§  640.  3.  We  have  already  referred  to  the  rule  of  practice  which 
prohibits  counsel,  or  the  parties  in  civil  cases  (a),  and,  in  accordance 
with  a  recent  rule,  the  counsel  for  accused  parties  in  criminal 
cases  (6),  from  stating  any  facts  to  the  jury  which  they  do  not 
intend  offering  evidence  to  prove.  This  must  not,  however,  be  un- 
derstood too  literally.  A  counsel  or  party  has  a  right  to  allude 
to.  any  facts  of  which  the  court  takes  judicial  cognizance,  or  the 
notoriety  of  which  dispenses  with  proof  (c).^  But  more  difficulty 
arises  with  respect  to  historical  facts.  A  public  and  general  history 
is  receivable  in  evidence,  to  prove  a  matter  relating  to  the  kingdom 
at  large  (d) ;  probably  for  the  same  reason  that  the  law  permits 
matters  of  public  and  general  interest  to  be  proved  by  the  decla- 
rations of  deceased  persons,  who  may  be  presumed  to  have  had 
competent  knowledge  on  the  subject ;  or  by  old  documents,  which, 
under  ordinary  circumstances,  would  be  rejected  for  want  of  origi- 
nality («); — although  there  are  cases  to  be  found  in  the  books  where 
histories  have  been  received  in  evidence,  and  which  it  might  be 
difficult  to  support  on  this  principle  (/).  But  a  history  is  not  re- 
ceivable to  prove  a  private  right  or  particular  custom  (g).  In  a 
recent  case  (A),  it  was  held  by  the  Court  of  Exchequer  that  counsel, 

(j)  7  C.  &  P.  638.  (/)  See  2  Phill.  Ev.  155,  156,  10th 

(a)  /Supra,  §S  t^l,  635.  ed.;  Tayl.  £y.  f  1585,  4th  ad. 
(h)  Supra,  %  635.  (g)  2  Phill.  Ev.  155,  10th  ed.  ;  TayL 

(<)  Bk.  3,  pt.  1,  ch.  1,  (I  252-254.  Et.  §  1585,  4th  ed. 

(d)  B.  N.  P.  248;  2  Phill.  Er.  155,  lOth         (h)  Darhy  v.  Oiifeley,  2  Jnmt,  N.  S. 
ed.;  Tayl.  Ev.  {  1585,  4th  ed.  497;  1  H.  It  N.  1. 

(e)  Bk.  8»  pt  2,  ch.  4,  g§  497,  499. 

1  See  {  253,  n.  1,  mpnflk 
40 
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or  a  party  at  a  trial,  may  refer  to  matters  of  general  history,  provided 
the  license  be  exercised  with  prudence ;  but  cannot  refer  to  par- 
ticular books  of  history,  or  read  particular  passages  from  them,  to 
prove  any  fact  relevant  to  the  cause.  Also,  tliat  works  of  standard 
authority  in  literature  may,  provided  the  privilege  be  not  abuse! 
be  referred  to  by  counsel  or  a  party  at  a  trial,  in  order  to  show 
the  general  course  of  composition,  explain  the  sense  in  which 
words  are  used,  and  matters  of  a  like  nature ;  but  that  they  can- 
not be  resorted  to  for  the  purpose  of  proving  facts  relevant  to  the 
cause.  And  Sir  Edward  Coke  lays  down:  " Authoritates  philo- 
sophorum,  medicorum,  et  poetarum,  sunt  in  causis  allegande  et 
tenend®  "  (t). 

§  641.  4.  The  chief  rule  of  practice  relative  to  the  interrogation 
of  witnesses  is  that  which  prohibits  "  leading  questions  " :  i.  e.  ques- 
tions which,  directly  or  indirectly,  suggest  to  the  witness  the  answer 
he  is  to  give.  The  rule  is,  that  on  material  points  a  party  must  not 
^  lead  his  own  witnesses,  but  may  lead  those  of  his  adversary ;  in 
other  words,  that  leading  questions  are  allowed  in  cross-examination, 
but  not  in  examination  in  chief.^    This  seems  based  on  two  reasons. 

(t)  Co.  Litt  2S4  a. 

1  LsADiNO  Questions.  —  (a. )  Rule. — No  party  ia  pennitted,  dmiiig  any  dinet 
examination  of  his  witness  on  controverted  points  material  to  the  issue,  to  ask  soch 
witness  any  question  which,  in  the  opinion  of  the  judge,  suggests,  or  tends  to  suggest, 
the  desired  answer.     People  v.  Mather,  4  Wend.  229,  247;  Snyder  v.  Snyder,  6  Bioo- 
483;  Lee  v.  Tinges,  7  Md.  215;  Osbom  v,  Forshee,  22  Mich.  209;  State  «.  Benner,  64 
Me.  267,  279;  Stringfellow  v.  State,  26  Miss.  157;  Trammell  v.  McDade,  29  Tex.  860. 
If,  however,  the  question  is  on  an  immaterial  point,  or  is  the  natural  end  obrioos 
method  of  eliciting  the  information  sought,  such  question  may  he  asked.    Hale  v. 
Taylor,  45  N.  H.  405;  Wilson  «.  McCullough,  28  Pa.  St.  440;  Adams  «.  Htnold.  29 
Ind.  198;  Hopper  v.  Com.,  6  Gratt  684;  Potter  v.  Bissell,  8  Lans.  205.    So  a  witnev 
may  he  led  to  the  topic  with  regard  to  which  his  evidence  is  desired,  provided  the  in- 
formation conveyed  hy  the  question  goes  no  further.     People  v.  Mather,  4  Wend.  829, 
247;  Longv.  Steiger,  8  Tex.  460;  Cronanv.  Getting,  99  Mass.  834,  887;  StravfaridgB 
V.  Spann,  8  Ala.  820,  825;  Boothby  v.  Brown,  40  Iowa,  104.     See  also  Cheeneyv. 
Arnold,  18  Barb.  484.     That  a  simple  affirmative  or  negative  answer  would  be  condB- 
sive,  is  a  rough  test  of  a  leading  question,  though  by  no  means  the  sole  or  final  stand- 
ard.    Starkie,  Ev.  pp.  166,  167;  People  v,  Mather,  4  Wend.  229,  247.     A  qufrtion 
which  may  be  answered  by  '*  Yes  **  or  *'  No  '*  is  not  leading,  unless  it  is  in  some  manner 
indicated  which  is  expected  or  desired.     Kemmerer  v,  Edelman,  2&  Pa.  St  I4S;  Spear 
V.  Richardson,  87  N.  H.  28,  81;  Floyd  «.  State,  80  Ala.  511;  Mathis  v,  Bufofd,  17 
Tex.  152.     A  question  may  be  leading,  though  made  in  the  common  altematiTe  fonn, 
'<  Whether  or  not,"  fcc.     People  v.  Mather,  4  Wend.  229,  248;  WiHisi^.  Quinby,  31 
N.  H.  485,  490.     So  also  answers  cannot,  it  is  said,  "  be  put  into  the  mouth  of  tbe 
witness  ";  i.  e.  no  question  can  be  asked  which  assumes  as  proven  a  fact  in  issue  or  in 
dispute.    Tumey  v.  State,  8  Sm.  &  M.  104;  Davis  «.  Cook,  14  Kev.  265,  287;  Hewitt 
V,  Clark,  91  III  605;  Bait  &c  R.  R.  Co.  «.  Thompson,  10  Md.  76;  People  «.  Gnhaa, 
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Fiist,  and  principally,  on  the  supposition  that  the  witness  has  a 
hias  in  favor  of  the  party  bringing  him  forward,  and  hostile  to  his 
opponent     Secondly,  that  the  party  calling  a  witness  has  an  advan- 
tage over  his  adversary,  in  knowing  beforehand  what  the  witness 
will  prove,  or  at  least  is  expected  to  prove ;  and  that  consequently, 
if  he  were  allowed  to  lead,  he  might  interrogate  in  such  a  manner 
as  to  extract  only  so  much  of  the  knowledge  of  the  witness  as  would 
be  favorable  to  his  side,  or  even  put  a  false  gloss  upon  the  whole  (k). 
On  all  matters,  however,  which  are  merely  introductory,  and  form 
no  part  of  the  substance  of  the  inquiry,  it  is  both  allowable  and 
proper  for  a  party  to  lead  his  own  witnesses,  as  otherwise  much  time 
would  be  wasted  to  no  purpose.     It  is  sometimes  said  that  the  test 
of  a  leading  question  is,  whether  an  answer  to  it  by  "Yes*'  or  **  No" 
would  be  conclusive  upon  the  matter  in  issue  (/) ;  but  although  all 
such  questions  undoubtedly  come  within  the  rule,  it  is  by  no  means 
limited  to  theuL    Where  "  Yes  "  or  "  No  **  would  be  conclusive  on  ' 
any  part  of  the  issue,  the  question  would  be  equally  objectionable  :^ 
as  if,  on  a  traverse  of  notice  of  dishonor  of  a  bill  of  exchange,  a  wit- 
ness were  led  either  as  to  the  fact  of  giving  the  notice,  or  as  to  the 
time  when  it  was  given.     So,  leading  questions  ought  not  to  be  put 
when  it  is  sought  to  prove  material  and  proximate  circumstances. 
Thus,  on  an  indictment  for  murder  by  stabbing,  to  ask  a  witness 
whether  he  saw  the  accused,  covered  with  blood,  and  with  a  knife 
in  his  hand,  coming  away  from  the  corpse,  would  be  in  the  highest 

(*)  Ph.  k  Am,  Ev.  887  ;  2  Ph.  Ev.         (')  Roac  Crinu  Ev.  130,  6th  ed. 
461,  10th  ed. 

21  Cal.  261;  People  v.  Mather,  4  Wend.  229,  248;  Page  v,  Parker,  40  N.  H.  47,  63. 
The  mle  does  not  apply  to  the  court.  Com.  o.  Galavan,  9  All.  271 ;  Epps  v.  State, 
19  Ga.  102,  118. 

(b.)  Exceptions.  —  (1.)  After  the  '^general  memory"  of  a  witness  is  exhausted, 
leading  questions  may  1)e  put^  in  order  to  bring  the  subject  upon  which  his  evidence  is 
desired  more  pointedly  to  the  attention.  Huckins  v.  Ins.  Co.,  31  N.  H.  238;  Cheeney 
9.  Arnold,  18  Barb.  434;  Moody  v.  Rowell,  17  Pick.  490,  498;  Lowe  v,  Lowe,  40  Iowa, 
220;  Donnell  v.  Jones,  13  Ala.  490,  507;  Coon  v.  People,  99  I1L  368.  See  also  Gunter 
©.  Watson,  4  Jones,  (N.  C.)  L.  455.  (2.)  Where  a  witness  is  hostile;  and,  in  general, 
wherever  there  exists  a  right  of  examination  ex  aduerao.  State  v,  Benner,  64  Me.  267; 
Bank  No.  Liberties  v.  Davis,  6  Watts  &  Seig.  285;  Coker  v.  Hayes,  16  Fla.  368; 
Bradshaw,  Admr.  v.  Combs,  102  111.  428;  Severance  v.  Carr,  43  K.  H.  65.  Such  ques- 
tions are  at  all  times  within  the  discretion  of  the  court  Gunter  v,  Watson,  4  Jones, 
(N.  C.)  L.  465;  Wells  v.  Iron  Co.,  48  N.  H.  491,  540;  Coker  v.  Hayes,  16  Fla.  368; 
Donnell  o.  Jones,  13  Ala.  490,  507;  Smith  v.  Hutchins,  30  Mo.  380;  State  v.  Lull,  37 
Mc.  246;  York  v.  Pease,  2  Gray,  282;  Walker  v,  Dunspaugh,  20  N.  Y.  170.  So  a 
party  is  permitted  to  put  leading  questions  to  his  adversary,  if  forced  to  call  him  as  a 
witness.     In  re  Foster,  44  Vt.  570,  574;  Brubaker  v.  Taylor,  76  Pa.  St.  83. 
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degree  improper,  though  all  the  facts  embodied  in  this  question  M 
consistent  with  his  innocence.  In  practice  leading  qaestions  are 
often  allowed  to  pass  without  objection,  sometimes  by  express,  and 
sometimes  by  tacit  consent  This  latter  occurs  where  the  question^ 
relate  to  matters  which,  though  strictly  speaking  in  issue,  the  ex- 
amining counsel  is  aware  are  not  meant  to  be  contested  by  the  other 
side ;  or  where  the  opposing  counsel  does  not  think  it  worth  his 
while  to  object 

On  the  other  hand,  however,  rery  unfounded  objections  are  con- 
stantly taken  on  this  ground.    A  question  is  objectionable  as  lead* 
ing  when  it  suggests  the  answer,  not  when  it  merely  directs  the 
attention  of  the  witness,  to  the  subject  respecting  which  he  is  ques* 
tioned.    £.  g.,  on  a  question  whether  A.  and  B.  were  partners,  it 
has  been  held  not  a  leading  question  to  ask  if  A.  has  interfered  m 
the  business  of  B.  (m) ;  for,  even  supposing  he  had,  that  falls  faY 
short  of  constituting  him  a  partner.     In  an  action  fur  slander  (ft)i 
*in  saying  of  a  tradesman  that  **  he  was  in  bankrupt  circumstanceSt 
that  his  name  had  been  seen  in  a  list  in  the  Bankruptcy  Court,  and 
would  appear  in  the  next  Grazette,"  a  witness  —  having  deposed  to 
a  conversation  with  the  defendant,  in  which  he  made  use  of  the 
first  two  of  these  expressions  —  was  asked,  **  Was  anything  said 
about  the  Gazette  ? "    This  was  objected  to  as  leading,  bnt  was 
allowed  by  Tindal,  G.  J.    So,  although  there  is  no  case  where  lead- 
ing should  be  avoided  more  than  when  it  is  sought  to  prove  a  con- 
fession ;   still  a  witness  who  deposes  to  a  conversation  with  the 
accused  may,  after  having  first  exhausted  his  memory  in  answer- 
ing the  question  what  took  place  at  it,  be  further  asked,  whether 
anything  was  said  on  such  a  subject,  i.  e.  on  the  suhjectrmatter  of 
the  indictment     It  should  never  be  forgotten  that  "leading"  i*  * 
relative,  not  an  absolute  term.     There  is  no  such  thing  as  *'  leading 
in  the  abstract ;  for  the  identical  form  of  question,  which  would  ^ 
leading  of  the  grossest  kind  in  one  case  or  state  of  facts,  might  be 
not  only  unobjectionable,  but  the  very  fittest  mode  of  interrogatio©. 
in  another. 

§  642.  There  are  dome  exceptions  to  the  rule  against  leadi^^' 
1.  For  the  purpose  of  identifying  persons  or  things,  the  atteo^*^^ 
of  the  witness  may  be  directly  pointed  to  them.  2.  Where  ^^^ 
witness  is  called  to  contradict  another,  as  to  expressions  nsed  hy  ^^ 

(m)  Kicholls   •.  Dowding,    1   Stark.         (n)  Rirets  •.   Hague,  C.   B.  Sitti**^ 
81.  after  Mich.  Term,  1897,  Ma 
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latter,  but  which  he  denies  having  used ;  he  may  be  asked  directly. 
Did  the  other  witness  use  such  and  such  expressions  (o)  ?  The 
authorities  are  not  quite  agreed  as  to  the  reason  of  this  exception  (p)  ; 
and  some  strongly  contend  that  the  memory  of  the  second  witness 
ought  first  to  be  exhausted,  by  his  being  asked  what  the  other  said 
ou  the  occasion  in  question  (q).  3.  The  rule  which  excludes  leading 
questions  being^chiefly  founded  on  the  assumption  that  a  witness 
must  be  taken  to  have  a  bias  in  favor  of  the  party  by  whom  he  is 
called,  whenever  circumstances  show  that  this  is  not  the  case, 
and  that  he  is  either  hostile  to  that  party  or  unwilling  to  give  evi- 
dence, the  judge  may  in  his  discretion  allow  the  rule  to  be  re- 
laxed (r).  And  it  would  seem  that,  for  the  same  reason,  if  the 
witness  shows  a  strong  bias  in  favor  of  the  cross-examining  party, 
the  right  of  leading  him  ought  to  be  restrained  ;  but  the  authorities 
are  not  quite  clear  about  this  («).  4  The  rule  will  be  relaxed  where 
the  inability  of  a  witness  to  answer  questions  put  in  the  regular 
way,  obviously  arises  from  defective  memory ;  or  5.  From  the  com- 
plicated nature  of  the  matter  as  to  which  he  is  interrogated. 

§  643.  Altliough  not  to  lead  one's  own  witness  when  that  is 
allowable,  is  by  no  means  so  bad  a  fault  as  leading  improperly, 
still  it  is  a  fault ;  for  it  wastes  the  time  of  the  court,  has  a  ten- 
dency to  confuse  the  witness,  and  betrays  a  want  of  expertness  in 
the  advocate.  There  are,  however,  cases  where  it  is  advisable  not 
to  lead  under  such  circumstances.  Thus,  on  a  criminal  trial,  where 
the  question  turns  on  identity ;  although  it  would  be  perfectly  reg- 
ular to  point  to  the  accused,  and  ask  a  witness  if  that  is  the  person 
to  whom  his  evidence  relates,  yet  if  the  witness  can,  unassist^,  sin- 
gle out  the  accused,  his  testimony  will  have  more  weight 

§  644  5.  One  of  the  chief  rules  of  evidence,  as  has  been  shown, 
is,  that  no  evidence  ought  to  be  received  which  does  not  bear,  im- 
mediately or  mediately,  on  the  matters  in  dispute  (t)}    As  a  corol- 

(o)  Edmonds  v.  Walter,  8  Stark.  7.  (r)  Ph.  &  Am.  Ev.  888  ;  2  PhiU.  Ev. 

(p)  Coarteen  v,  Touse,  1  Camph.  48;    462,  10th  ed. 
Hallett  V.  Coasens,  2  Moo.  &  R.  238.  (s)  See  Rose.  Crim.  Er.  181,  «th  ed.  ; 

(q)  Ph.  &  Am.  Ev.  889  ;  1  Phm.  Ev.  2  Phill.  Er.  472,  473,  10th  ed.;  Tayl.  Ey. 
463,  10th  ed.  §  1288,  4th  ed. 

(^  Bk.  3,  pt.  1,  ch.  1. 

1  SxAmlnation  of  WitooMa*.  —  A.  Ezaminatioic  of  Friendly  Witnesses. — 
B.  Examination  of  Advebsb  Witnxwbb.  —  C.  Examination  Subsequsnt  to 
Cross-examination. 

A.  Examination  of  VniFm>LYWjTHE»6Tts.-'  Direct  Exnminatitm.-t (a,)  Method,-^ 
By  offering  a  vitoeBS,  a  party  is  held  to  reoommeDd  such  witness  as  worthy  of  credence: 
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lary  from  this,  all  questions  tending  to  raise  collateral  issues,  and 
all  evidence  offered  in  support  of  such  issues,  ought  to  be  rejectei 

he  wamnts  his  veracity.  See  1  Greenl.  Ev.  |§  431-469.  For  thia  reaaon,  coirobon- 
tion  by  pruot'  ot  prior  comosteut  scateiuent  is  uot,  in  general,  permitted.  Deshon  v. 
Merchants'  Ins.  Co.,  11  Mete.  199;  Com.  v.  James,  99  Mass.  438.  See  ahio  WillUmst. 
State,  61  Ala.  33.  So  also  it  is  not,  in  general,  open  to  the  party  offering  the  witooi 
to  test  his  credit,  or  impeach  his  truthi'alness,  whether  by  evidence  of  genenl  rrpuU- 
tlon  or  by  pi-oof  of  contradictory  statements.     11   Am.  Law  Kev.  <61;  Cool  v.  Wclah, 

4  Gray,  535;  Sanchez  v.  People,  22  N.  Y.  147, 152;  Chamberlain  v.  Sands,  27  Me.  458; 
Adams  V.  Wheeler,  97  Mass.  67;  Pollock  v.  Pollock,  71  N.  Y.  137;  Brewer  v.  Porch, 
17  N.  J.  L.  377;  Steams  v.  Merchants'  Bank,  53  Pa.  St  490;  Bockwood  9.  Pound- 
stone,  38  111..  199;  Quinn  v.  State,  14  Ind.  689;  Hunt  v.  Coe,  15  Iowa,  197;  People*. 
Jacobs,  49  Cal.  384;  McDaniel  o.  SUte,  53  Ga.  253;  Young  v.  Wood,  HE  Moor.  12S, 
134;  Fairly  v.  Fairly,  38  Miss.  280. 

(6.)  Exceptions.  —  (1.)  Own  Cam,  —A  party  may  indirectly  contradict  his  ^itnai 
by  proving  his  case  through  other  witnesses.  Perry  v.  Massey,  1  Bail.  (S.  C.)  82 ; 
Shelton  p.  Hampton,  6  Ired.  (N.  C.)  L.  216;  Hall  v.  Houghton,  37  Me.  411;  Smn- 
scot,  &c.  Co.  V.  Walker,  22  N.  H.  457;  Brown  v.  Wood,  19  Mo.  475;  People  v.  Safford, 

5  Denio,  112,  117;  Olmstead  v.  Winsted  Bank,  32  Conn.  278;  Rockwood  v.  Pound- 
stone,  38  111.  199;  Clapp  Bros.  v.  Peck,  55  Iowa,  270;  Smith  v.  Ehanert,  43  Wise  l&l; 
Warren  v.  Gabriel,  51  Ala.  235;  Brolley  v.  Lapham,  13  Gray,  294;  l^orwood  v.  Ken- 
Held,  30  CaL  393.  See  also  People  v.  Skeehan,  49  Barb.  217;  Warren  v.  ChapmsD,  115 
Mass.  584. 

(2. )  Surprise,  —  As  stated  in  the  text,  (§  645,  infra,)  the  rule  forbidding  discredit  of 
a  party's  witnesses  apparently  proceeds  upon  the  theory  that  such  course  would,  in  the 
ordinary  case,  be  mala  fide»  to  the  tribunal ;  it  being  assumed  that  the  witness  must 
already  be  discredited  to  the  knowledge  of  the  party  who  offen  him  as  a  witnen. 
Where,  however,  thero  is  a  surprise,  the  witness  unexpectedly  turning  hostile,  the  mis 
has  been  relaxed,  and  many  of  the  rights  of  examination  ex  adveno  are  given.  Snch  s 
witness  may  be  impeached.  Moore  v.  Chicago,  &c  R.  R.,  59  Miss.  243;  State  r.  Norriai 
1  Hayw.  (N.  C.)  429,  437,  438;  Bank  No.  Liberties  v.  Davis,  6  Watts  9t  8eig.  285. 
He  may  be  asked  whether  he  has  not  made  previous  statements  inconsistent  with  hia 
present  evidence.  BuUard  r.  Pearsall,  53  N.  Y.  280;  Heming!»-ay  ».  Garth,  51  Al«. 
530.  See  also,  by  statute,  BUckbumr.  Com.,  12  Bush,  (Ky.)  181.  But  #fmW«he 
cannot  be  discredited  by  evidence  solely  offered  to  show  direct  lack  of  veracity.  Coo. 
V.  Welsh,  4  Gray,  635;  Coulter  v,  American,  Ac.  Exp.  Co.,  66  N.  Y.  685;  Steenw  f. 
Merchants*  Bank.  53  Pa.  St.  490;  People  v,  Jacobs,  49  CaL  384.  The  rule  has  been 
frequently  modified  by  statute;  such  direct  contradiction  of  sUtement  being  genenlly 
allowed.  Wliitc  v.  State,  10  Tex.  CH.  Ap^  381.  See  also  Force  v,  Martin,  1« 
Mass.  5;  Day  v.  Cooley,  118  Mass.  524;  Ryerson  •.  Abington,  102  Mass.  626. 

(8.)  Necessary  Witness.  —The  common  law  rule  forbidding  a  party  to  discredit  hii 
witness  has,  it  seems,  no  application  when  the  party  has  had  by  legal  intendment  no 
choice.  Thus  an  attesting  witness  may  be  contradicted  or  otherwise  discrediti>d  by  the 
party  offering  him.  Cowden  «.  Reynold^  12  S.  &  R.  281;  WiUiamsr.  Wilker,  2 
Rich  (a  C.)  Eq.  291;  Ketchem  v,  Johnson,  8  Green,  (N.  J.)  Ch.  370;  Dnckwallf. 
Weaver.  2  Ohio,  13 ;  Shorey  •.  Hussey,  82  Me.  679 ;  Thornton  v.  Thornton,  S9  Vt 
122;  Dennett  v.  Dow,  5  ShepL  19.  But  see  also  Whitaker  v.  Salisbury,  15  Pick  53i. 
544. 

(4. )  Adversary.  —  So,  where  it  becomes  necessary  for  a  party  to  call  his  sdrerstTT 

as  a  witness,  he  may  discredit  or  cross-examine.     Bmbaker  v.  Taylor,  76  Pa.  St-  ^ 

But  see  Chandler  v.  Fleeman,  60  Ma  239;  Holbrook  v.  Mix,  1  E.  D.  Smith,  l^i 

Gabbett  v.  S[Mrks,  60  Ga.  582:  Hunt  v.  Coe,  15  Iowa,  197. 

(6.)  '*  Chen  Witness,**  —  Such  being  the  nile,  it  frequently  becomes  matenal  to  asotf^ 
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But  many  difficulties  arise  in  practice  as  to  what  shall  be  deemed 
a   collateral  issue  with  reference  to  the  credit  of  witnesses.    In 

tain  what  constitutes  such  examination  of  a  witness  as  makes  him  the  witness  of  the 
examining  party.  Usually,  calling  and  swearing  a  witness  makes  him  the  witness  of 
the  party  so  calling;  Barker  v.  Bell,  46  Ala.  216;  but  otherwise  of  a  calling  without 
examination,  especially  in  jurisdictions  where  direct  examination  determines  the  scope 
of  cross-examination.  Austin  v.  State,  14  Ark.  555;  Linsley  v.  Lovely,  26  Vt  128. 
See  also  Lunday  v.  Thomas,  26  Ga.  587.  So  also  of  calling  for  merely  formal  purposes. 
Watson  V.  Ins.  Co.,  2  Wash.  C.  Ct.  480.  But  see  Beal  v.  Nichols,  2  Gray,  262,  eonlra. 
Or  in  case  of  a  manifest  surprise.  Bebee  v.  Tinker,  2  Root,  160.  In  jurisdictions 
where  cross-examination  is  limited  to  matters  inquired  of  in  direct  examination  (see 
B.  {b\  I.  of  this  note,  infTa)^  examination  as  to  matters  not  so  covered  makes  the  wit- 
ness that  of  examining  party  as  to  such  matters.  Phila.  &c.  R.  R.  Co.  v.  Stimpson, 
14  Peters,  448,  461;  Patton  v.  Hamilton,  12  Ind.  256.  See  also  Brown  v.  State,  28 
Ga.  199,  212. 

(e.)  Scope  of  Direct  Examination.  —  (1.)  Veracity  of  Witneeaea.  —  It  is  always  within 
the  scope  of  a  direct  examination  to  establish  by  evidence  lack  of  veracity  in  an  adverse 
witness.  Com.  v.  Billings,  97  Mass.  405.  So  to  sustain  an  impeached  witness.  Clark 
V,  Bond,  29  Ind.  555;  Howser  «.  Com.,  51  Pa.  St  832.  As  to  whether  the  maxim, 
FaUiu  in  uno,  falstu  in  omnibus  is  prevailing  law  in  this  country,  the  following  cases 
may  be  consulted  with  profit.  Pawlette  v.  Brown,  40  Ho.  52;  Blanchard  v.  Pratt,  87 
lU.  283;  Mead  v.  McGraw,  19  Oh.  St.  55;  Knowles  v.  People,  15  Mich.  408;  Callanan 
V,  Shaw,  24  Iowa,  441 ;  Com.  v.  Billings,  97  Mass.  405. 

(2.)  Degree  of  Certainty,  —  It  is  not  required  that  a  witness  speak  with  absolute  cer- 
tainty. Turner  v,  McFee,  61  AU.  468;  Nute  v.  Nute,  41  N.  H.  60;  Humphries  «. 
Parker,  52  Me.  502.  His  recollection  must,  however,  be  more  than  a  doubt  or  a  surmise. 
Clark  9.  Bigelow,  4  Shepl.  246;  Sanchez  v.  People,  22  N.  Y.  147;  People  v,  Rogers,  13 
Abb.  (N.  Y.)  Prac.  N.  a.  870.  See  also  Bbhop  v.  Spining,  88  Ind.  143;  Dexter  v.  Hall, 
16  WaU.  9. 

<3.)  Memoranda  to  Refreth  Memory,— Cont,  §  224,  n.  1,  mpra. 

B.  Examination  of  Adverse  Witnesses. — Cross- Examination — (a.)  When  Al- 
lowed,  —  In  general,  every  witness  subjected  to  a  direct  examination  may  be  cross- 
examined,  at  the  option  of  the  adverse  party,  to  test,  supplement,  or  explain  his  direct 
evidence.  Wilson  v,  Wagar,  26  Mich.  452;  Toole  v.  Nichol,  48  Ala.  406;  Burghart  v. 
Brown,  51  Mo.  600;  State  v.  Benner,  64  Me.  267,  279;  State  v.  Montgomery,  28  Mo. 
594.  If  a  witness  die  before  his  direct  examination  is  cross-examined,  such  evidence  is 
inadmissible.  Kissara  v.  Forrest,  25  Wend.  651.  But  see  Burden  v.  Pratt,  8  Al.  Law 
Jour.  382.  The  rule  authorizing  cross-examination  does  not  apply  where  a  witness  is 
sworn,  but  not  examined.  Austin  v.  State,  14  Ark.  555.  Nor  to  preliminary  examination 
as  to  the  competency  of  evidence.     Com.  v,  Morrell,  99  Mass.  542. 

(b. )  Its  Scope,  —  (\.)  Asto  Matters  in  Issue  or  Relevant  thereto,  ^-{11,)  As  to  Credit 
of  Witnesses. 

(I.)  The  Scope  of  Cross-Examination  on  the  Case. — Whether  the  right  of  cross- 
examination  covers  the  whole  case,  or  is  restricted  to  matters  touched  upon  in  the 
direct  examination,  is  a  point  upon  which  the  authorities  are  in  hopeless  conflict. 
The  weight  of  American  authority  is  in  favor  of  restricting  the  right,  making  it  simply 
coextensive  with  the  examination  in  chief.  Phila.  &c.  R.  R.  Co.  v,  Stimpson,  14 
Peters,  448,  461;  Houghton  v.  Jones,  1  Wall.  702;  Donnelly  v.  State,  26  N.  J.  L. 
463,  494;  Johnson  v,  Wiley,  74  Ind.  233;  Buckley  v.  Buckley,  14  Nev.  262;  Fulton  v. 
Bank,  92  Pa.  St  112;  Bell  v.  Chambers,  38  Ala.  660;  Chicago,  &c.  R.  R.  Co.  v.  Coal 
Co.^  86  111.  60,  64;  Thornton  v.  Hook,  86  Cal.  223;  Wilhelmi  v.  Leonard,  13  Iowa,  330; 
Samnerv.  Blair,  9  Kans.  521;  Congar  v.  Galena,  fcc.  R.  R.,  17  Wise.  477.  See  also, 
to  substantially  the  same  effect,  Detroit,  &c  R.  R.  Co.  v.  Van  Steinburg,  17  Mich.  99; 
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addition  to  counter-^roob  and  croas-examination,  there  are  tlitee 
ways  of  throwing  discredit  on  the  testimony  of  an  adversary's  wit- 

Toola  V.  Nichol,  43  AU.  40tf,  419;  Dvohn  «.  Brrwer,  77  IlL  280;  Brown  v.  StaU,  St 
G&.  199.  Muij  Amefican  courU,  however,  maintain  the  English  role,  that  direct  ex* 
■nim*>^'"",  even  for  formal  proof^  opens  op  the  whole  earn  to  croas-ezaniination.  lioodj 
V.  Rowell,  17  Pick.  490,  498;  Fulton  Bank  v.  Stafford,  2  Wend.  48S;  Linsley*.  Lovdj, 
26  Yt  123;  FraUck  v.  Presley,  29  Ala.  457;  Com.  v.  Moigan,  107  Masi.  199,  204; 
Mask  V.  SUte,  32  Miss.  405,  427;  Stete  v.  Sajeri^  68  Mo.  585;  Hajnes  «.  Ledyaid,  S8 
Ho.  319.  Qaestious  on  the  cs«e  ninst  he  relevant  to  the  iasne.  (ConfL  §  251,  a.  1, 
supra,)  The  same  stringency  is,  as  a  mle,  not  reqairsd  as  in  a  direct  examination. 
Ilayhew  «.  Thayer,  8  Gray,  172.  It  has  heen  held  that  a  party  who  has  opened  bis 
case  to  the  jnry  will  not  be  entitled  to  establish  snch  case  by  croas-examination,  bat 
must  recall  the  witness.  Harrison  v.  Rowan,  3  Wash.  C.  CL  680;  EUmaker  «.  Bolk- 
ley,  16  8.  It  B.  72,  77.  Bat  see  Burke  «.  MiUer,  7  Cosh.  647;  Com.  «.  Hndson,  11 
Gray,  64. 

(II. )  Scope  of  Cnm'&Damimatiam  at  U  Oredii.  —  A  witness  will  he  nqniredoa  en»s- 
examination  to  answer  any  question,  however  diBgncin^  if,  in  the  discretion  of  the 
judge,  such  question  fairly  tends  to  test  and  characterize  the  reradty  or  geoend  cred- 
ibility of  the  witness.  Neal  v.  Neal,  68  CaL  287;  Wilbor  v.  Flood,  16  Mich.  40; 
Mailer  v.  St.  Louis  Hoep.  Assoc.,  73  Mo.  242;  Com.  «.  Curtis,  97  Mass.  674.  Tbuf,  a 
witness  may  he  asked  whether  he  has  been  in  prison,  and  if  so^  how  long.  Besl  t. 
People,  42  N.  T.  270;  Wilbur  v.  Flood,  16  Mich.  40;  Howaer  v.  Com.,  61  Pk.  8t 
332.  See  also  Newcomb  v.  Griswold,  24  N.  Y.  298;  Com.  «.  Bonner,  97  Msss.  567. 
Or  has  ever  been  indicted  for  a  criminal  offence.  Clemens  «.  Conrsd,  19  Mich.  170. 
It  is,  however,  within  the  discretion  of  the  court  to  rofnae  to  permit  questiona  which 
tend  to  disgrace  rather  than  discredit.  Wroe  v^  State,  20  Oh.  St.  460,  471;  Smith  v. 
Castles,  1  Gray,  108;  In  re  Lewis,  39  How.  (N.  Y.)  Pmc  155;  Harper  «.  Indianap- 
olis, &c  B.  R.,  47  Ma  567. 

Contradictory  StaUmenU,  —  So  also  a  witness  may  be  asked  whether  on  a  previooi 
occasion  he  has  not  made  statements  inconsistent  wiUi  hie  present  testimony.  Shields 
9.  Cunningham,  1  BUckf  86;  Sloan  r.  N.  Y.  Cent.  B.  B.,  45  N.  Y.  125;  Keenmiv. 
Brown,  68  N.  C.  43;  Peck  v.  Bitohey,  66  Mo.  114.  Provided,  (1.)  that,  nnlm  the 
point  covered  by  such  alleged  contradiction  be  one  material  to  the  iasne^  —  L  e.  be  inch 
its  to  be  in  itself  admissible  aa  part  of  the  case  of  the  interrogating  party,  —  the  ansver 
to  such  a  question  cannot  be  contradicted,  U,  S.  v.  White,  5  Craneh,  C.  Ct  38,  4S; 
Washington  r.  SUte,  63  Ala.  189;  Smith  v.  Boyalton,  53  Vt.  604,  609;  Beardsley  v. 
Wildman,  41  Conn.  515;  Shurtleff  v.  Parker,  130  Mass.  293;  Henderson  v.  State,  1 
Tex.  Ct.  of  App.  432;  People  v,  Furtado,  67  Cal.  346;  Schlatar  v.  Winpenny,  76  Pt.  St. 
321,  325;  State  v,  Crouse,  86  N.  C.  617;  Combs  v.  Winchester,  89  N.  H.  13;  State f. 
Staley,  14  Minn.  105;  Schell  v.  Plumb,  65  N.  Y.  592;  Stote  «.  Kingsbury,  68  Me.  238. 
That  the  usual  test  of  a  collateral  question  is  whether  the  cross-examining  party  eoold 
prove  the  fact  as  part  of  his  case,  see  Hildebum  v.  Curran,  65  Pa.  St«  69.  And, 
(2.)  provided  further^  that  the  circumstances  of  such  slleged  prior  statemoits  he  fint 
placed  before  the  witness  with  sufficient  deamefts  to  identify  the  occaaioa  referred  to. 
McKinney  «.  Neil,  1  McLean,  640;  Gaffneyv.  People,  60  N.  Y.  416,  423;  Connd  f. 
Griffey,  16  How.  (U.  S.)  38,  46:  Unia  v,  Charlton's  Admr.,  12Grattan,  484;  Matthiif. 
State,  33  Go.  24;  People  v.  Devxn^  44  CaL  452;  State  v.  Kinley,  43  Iowa,  S94; 
Richardson  v.  Kelly,  85  III.  491;  Brubaker  «.  Taylor,  76  Po.  St  83;  State  w.  Angtl^N 
82  La.  An.  407;  State  v.  Glynn,  51  Yt  577;  State  «.  Steley,  14  Minn.  105:  Hill «. 
Gust,  55  Ind.  45;  Spaunhorst  v,  link,  46  Mo.  197;  Ayros  «.  Dnprey,  27  Tex.  593; 
Bradford  17.  Barclay,  39  Ala.  88;  Higgins  «.  Carlton,  28  Md.  115.  See  also  Leonsri 
V.  Kingsley,  50  Cal.  628.  But  see,  contra,  U.  S.  v.  White,  6  Craneh,  C.  Ct  457; 
Com.  V.  Hawkins,  8  Gray,  463;  Hedge  9.  Clapp^  22  Conn.  622;  Bohinson  «.  Hntdui- 
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ness.  1.  Bj  giving  evidence  of  his  general  bad  character  for 
veracity,  L  e.  the  evidence  of  persons  who  depose  that  he  is  in  their 

son,  31  Vt.  443;  Cook  v.  Brown,  84  N.  H.  460;  New  Portland  v.  KhigBeld,  55  Me. 
172,  177.  The  witneas  xnay  be  oontiudicted,  though  he  does  not  deny  such  prior 
statements,  but  simply  fails  to  recollect  them.  Nute  v,  Nute,  41  N.  H.  60;  Bay  «. 
Bell,  24  III  444;  Gregg  v.  Jamison,  55  Pa.  St.  468.  See  also  Com.  v.  Bean,  111  Mass. 
438.  The  rale  may  be  modified  in  the  discretion  of  the  court.  Wulden  v.  Finch, 
70  Pa.  St.  460.  In  this  connection,  the  veracity  and  bias  of  a  witness  are  deemed 
relevant  to  the  issue,  and  the  answer  of  the  witness  directly  involving  these  considerftp 
Hons  may  be  contradicted.  People  v.  Austin,  1  Parker,  C.  R.  154;  Day  v,  Stickney, 
14  AIL  255;  Davis  v.  Boby,  64  Me.  427;  Martin  v.  Famham,  25  N.  H.  195;  Morgan 
«.  Frees,  1  Am.  Ijiw  IU?g.  92;  Beardsley  v.  Wildman,  41  Conn.  515;  BuUard  «.  Lam- 
bert, 40  Ala.  204;  Geary  v.  People,  22  Mich.  220;  Ordway  v.  Hayues,  50  N.  H.  159, 
165;  Hutchinson  v.  Wheeler,  35  Vt.  830,  840;  Swett  v.  Shumway,  102  Mass.  365. 
See  also  Lucas  v.  Flinn,  85  Iowa,  9,  14.  In  general,  no  witness  can  be  asked,  on 
croBS-examiBation,  any  question  not  relevant  to  the  issue,  simply  with  a  view  to  discredit 
him  by  other  evidence  establishing  the  falsity  of  his  answer.  Wau-Kon-Chaw.Neek- 
Kaw  V.  U.  S.,  1  Morris  (Iowa,)  332,  337;  Marx  v.  People,  63  Barb.  618;  State  v, 
Benner,  64  Me.  267,  287;  Fletcher  v.  Boston,  ke.  R.  R.,  1  All  9;  Johnson  v.  Wiley, 
74  Ind.  233;  Lawrence  v.  Barker,  5  Wend.  301;  Badford  v.  Jesse,  2  Dev.  &  Bat.  89; 
Jones  V,  M'Neil,  2  Bailey,  (S.  C.)  466;  Seavy  v.  Dearlx>m,  19  N.  H.  351,  356;  Cor- 
nelius  v.  Com.,  15  B.  Monr.  (Ky.)  539;  Rosenbaum  v.  State,  33  Ala.  354.  The  whole 
matter  Ia  largely  in  the  discretion  of  the  court  Prescott  v.  Ward,  10  All.  208,  209; 
Comstock  V.  Smith,  20  Mich.  338;  Ellsworth  v.  Potter,  41  Vt  685;  Wroe  «.  State,  20 
Oh.  St.  460. 

For  a  statement  of  the  rules  concerning  incriminating,  as  dirtinguished  from  dis- 
gracing qnestions,  conf.  §  578,  n.  1,  (d),  suprcL 

C.  ExAHiNATiox  Subsequent  to  Cross-Examikation.  —  (a.)  Redirect  Exam' 
iiuUion, — Its  Scope. —  Redirect  examination  is  confined  to  explanation  snd  rebuttaL 
It  is  limited  to  the  precise  matters  upon  which  the  witness  has  been  cross-examined. 
Its  scope,  therefore,  varies  with  that  of  the  cross-examination,  of  which  it  is  a  supple- 
menting incident  Dutton  v.  Woodman,  9  Cush.  255;  Schlenker  v.  State,  9  Brown, 
(Neb.)  241;  Carr  v.  Moore,  41  N.  H.  131;  Jaspers  v.  Lano,  17  Minn.  296,  305;  Baxter 
V.  Abbott,  7  Gray,  71,  82;  Somerville,  &c.  R.  R.  v.  Doughty,  22  N.  J.  L.  495.  Re- 
examination ss  to  new  matter  is  in  the  discretion  of  the  court  Brown  v,  Bumis,  8 
Mo.  26,  29;  Wickenkamp  v.  Wickenkamp,  77  111.  92;  Henunens  v.  Bentley,  32  Mich. 
89;  Schlenker  v.  State,  9  Brown,  (Neb.)  241. 

Ee-examination  and  HefnUicU  as  to  Credit,  —  So  where  cross-examination  has 
tended  to  the  manifest  discredit  of  a  witness,  general  evidence  of  good  moral  character 
is  admissible  on  re-exaroinatiou  or  in  rebuttal.  Hadjo  v.  Gooden,  13  Ala.  718;  Isler  v. 
Dewey,  71  N.  C.  14;  Wertz  «.  May,  21  Pa.  St  274.  But  see  Harrington  «.  Lincoln, 
4  Gray»  563.  So  evidence  of  good  character  may  be  offered  in  rebuttal  of  evidence 
discrediting  a  witness.  Sweet  v.  Sherman,  21  Vt  23;  Hadjo  v.  Gooden,  13  Ala.  718. 
But  see  Stamper  v.  Griffin,  12  Ga.  450,  ctmira. 

Corroborating  Statements.  —  Where  evidence  has  been  offered  tending  to  show  bias, 
improper  motive,  or  recent  fabrication  on  the  part  of  a  witness,  calculated  to  account 
for  the  testimony  given,  prior  similar  statements  made  before  such  bias  or  motive 
could  have  actuated  the  witness  may  be  given  on  redirect  examination,  or  in  rebuttal. 
People  V.  DoyeH,  48  Cal.  85;  Thompson  v.  State,  38  Ind.  39;  Robb  «.  Hackley,  23 
Wend.  50;  Hayes  v.  Cheatham,  6  Lea,  (Tenn.)  1,  10;  Stolp  v.  Blair,  68  111.  541.  See 
also  Henderson  v.  Jones,  10  S.  &  R.  322;  State  v.  George,  8  Ired.  (N.  C.)  L.  324;  Dos- 
sett  V.  Miller,  3  Snced,  72.  In  general,  however,  prior  consistent  statements  cannot 
be  introduced.    Craig  v.  Craig,  5  Rawle,  91;  U.  S.  v.  Holmes,  1  Clifil  98,  105;  Boyd 
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judgment  unworthy  of  belief,  even  though  on  his  oath.  And  here 
the  inquiry  must  be  limited  to  what  they  know  of  his  general  char- 
acter, on  which  alone  that  judgment  should  be  founded ;  particular 
facts  cannot  be  gone  into  («).  "  There  are  two  reasons,"  says  Parke, 
B.,  in  The  Attorney-General  v.  Hitchcock  (x),  "  why  collateral  ques- 
tions, such  as  a  witness  having  committed  some  particular  crime, 
cannot  be  entered  into  at  the  trial  One  is,  that  it  would  lead  to 
complicated  issues  and  long  inquiries  without  notice ;  and  the  other, 
that  a  man  cannot  be  expected  to  defend  all  the  acts  of  his  life." 
And  Alderson,  B.,  iA  his  judgment  in  that  case  (^),8ays :  "  Theincou- 
venience  of  asking  a  witness  about  particular  transactions,  which 
he  might  have  been  able  to  explain  if  he  had  had  reasonable  uotice 
that  he  would  be  required  to  do  so,  would  be  great :  a  man  does  not 
come  into  the  witness-box  prepared  to  show  that  every  act  of  his 
life  has  been  perfectly  pure;  and  you  therefore  compel  the  opposite 
party  to  take  his  answer  relative  to  the  matter  imputed,  as  other- 
wise you  might  go  on  to  try  a  collateral  issue ;  and  if  you  were 
allowed  to  try  the  collateral  issue  of  the  witness  having  committed 
some  offence,  you  might  call  witnesses  to  prove  that  fact,  and  they 
again  might  likewise  be  cross-examined  as  to  their  own  conduct ; 
and  so  you  miglit  go  on  proving  collatei-al  issues  without  end,  before 
you  could  come  to  the  main  one.  The  rules  of  evidence  stop  this 
in  the  first  instance,  for  the  more  convenient  administration  of 
justice ;  and  you  must  therefore  take  the  witness's  answer,  and  in- 
dict him  for  perjury  if  it  is  false,"  2.  By  showing  that  he  has  on 
former  occasions  made  statements  inconsistent  with  the  evidence  he 
has  given.     But  this  is  limited  to  such  evidence  as  is  relevant  to 

(tt)  Bk.  3,  pt.  1,  ch.  1.  (y)  Id.  481. 

(x)  11  Jurist,  478,  479. 

V.  First  Nat.  Bank  of  Oskaloosa,  26  Iowa,  265;  Butler  v,  Truslow,  55  Barb.  2«; 
Head  v.  State,  44  Miiw.  731,  751;  Nichols  v.  Stewart,  20  Ala.  358;  Sidelingerv.  Bock- 
Un,  «4  Me.  371;  Gibbs  «.  Linsley,  13  Vt  208;  Stolp  «.  Blair,  68  111.  541;  People*. 
Doyen,  48  Cal.  85;  Com.  v.  Jenkins,  10  Gray,  485.  See  also  Judd  v,  Brentwood,  46 
N.  H.  480;  Roberts  v.  Roberts,  82  N.  C.  29;  Maitland  v.  Citizens*  &c.  Bank.  40  Md. 
540.  559;  Carter  v.  Carter,  79  Ind.  466;  State  v.  Hatfield,  72  Mo.  518.  See  •!» 
Conrad  v,  Griffey,  11  How.  (TJ.  S.)  480. 

(b.)  Jte'Cross-Examination  stands  in  the  same  relation  to  the  redirect  that  cro*- 
examination  does  to  examination  in  chief.  Wood  v,  McGuire,  17  Ga.  308,  318.  See 
also,  to  the  effect  that  re-cross-examination  lies  lai^gely  within  the  discretion  of  ^ 
court,  Thornton  v.  Thornton,  39  Vt  122;  Com.  v.  Nickereon,  5  All.  618;  8Ut«  »• 
Hoppiss,  5  Ired.  (N.  C.)  L.  406;  Coker  ».  Hayes,  16  Fla.  868,  377.  And  so  of  Bobee- 
quent  examinations  of  a  witness,  which  are  granted  or  refused  in  the  discretion  (rf  tbe 
court     People  v.  Keith,  50  Cal.  187;  Koenig  •.  Bauer,  67  Fa.  St  168. 
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the  cause :  for  a  witness  cannot  be  contradicted  on  collateral  mat- 
ters (z).  The  17  &  18  Vict  c  125,  s.  23,  enacts :  « If  a  witness, 
upon  cross-examination  as  to  a  former  statement  made  by  him  rela- 
tive to  the  subject-matter  of  the  cause,  and  inconsistent  with  his 
present  testimony,  does  not  distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  given  that  he  did  iu  fact  make  it;  but 
before  such  proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement."  And  this  enactment,  which  was  origi- 
nally applicable  only  to  courts  of  civil  judicature,  has  now,  by  the 
28  &  29  Vict  c.  18,  ss.  1  and  4,  been  extended  to  all  courts  of  judi- 
cature, as  well  criminal  as  all  others ;  and  to  aU  persons  having,  by 
law  or  by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence.  3.  By  proving  misconduct  connected  with  the  proceed- 
ings, or  other  circumstances  showing  that  he  does  not  stand  in- 
different between  the  contending  parties  (a).  Thus  it  may  be  proved 
that  a  witness  has  been  bribed  to  give  his  evidence  (b),  or  has  offered 
bribes  to  others  to  give  evidence  for  the  party  whom  he  favors  (c), 
or  that  he  has  used  expressions  of  animosity  and  revenge  towards 
the  party  against  whom  he  bears  testimony  (d),  &c.  We  must  also 
direct  attention  to  the  following  observations  of  Parke,  B.  in  The 
Attorney-General  v.  Hitchcock  («).  "  Under  the  old  law,  when  an 
objection  was  raised  to  the  competency  of  a  witness,  he  might  be 
examined  as  to  it  on  the  voir  dire,  and  evidence  might  be  adduced 
to  contradict  his  statement ;  and  the  issue  thus  raised  was  deter- 
mined by  the  judge At  that  time  those  objections  went  to 

the  disability  of  the  witness ;  but  it  becomes  an  important  question 
whether  the  same  course  should  be  adopted  now,  since  Lord  Den- 
man's  Act,  6  &  7  Vict  c.  85,  has  provided,  that  no  person  shall  be 
excluded  from  giving  evidence  by  reason  of  incapacity  from  crime 
or  interest,  —  is  all  evidence  of  his  being  interested  to  be  excluded 

(z)  1   SUrk.  Evid.  189,  3d  ed. ;  2  Ph.  (c)  Lord  SUfford's  case,  7  How.  St 

Evid.  617  et  seq,,  lOth  ed.  Tr.    1400,   recognized    in  The  Attorncy- 

(a)  There  are  some  authorities  to  the  General  v.  Hitchcock,  1  Exch.  91;  11  Jar. 

contrary;  but  they  seem  overruled  by  The  478. 

Attorney-General  v.  Hitchcock,  1  Exch.  (d)  Yewin*s  case,  2  Camp.  638.    See 

91;  11  Jur.  478,  and  the  cases  there  cited;  ad  id.  The  Attorney-General  v.  Hitchcock, 

and  are  indefensible  on  principle.  1  Exch.  91 ;  1 1  Jnr.  478. 

{b)  Langhom*s  case,  7  How.  St  Tr.  {e)  llJnrist,  478,  480. 

446,  recognizeil  in  The  Attorney-General 
V.  Hitchcock,  1  Exch.  91;  11  Jur.  478. 
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from  the  view  of  the  jury  ?  "    This  suggestion  does  not,  however, 
appear  to  be  followed  in  practice. 

§  645.  6.  With  respect  to  the  right  of  a  party  to  discredit  his 
own  witnesses.  We  will  consider  the  matter,  first,  as  it  stood  at 
the  common  law,  and,  secondly,  under  the  17  &  18  Yict  c.  125,  and 
28  &  29  Yict  c.  18.  First,  then,  of  the  common  law.  It  was  au 
established  rule,  tliat  a  party  should  not  be  allowed  to  give  general 
evidence  to  discredit  his  own  witness,  L  e.  general  evidence  that  he 
is  unworthy  of  belief  on  his  oath.  By  calling  the  witness,  a  partf 
represents  him  to  the  court  as  worthy  of  cr^t,  or  at  least  not  so 
infamous  as  to  be  wholly  unworthy  of  it ;  and  if  he  afterwards 
attack  his  general  character  for  veracity,  this  is  not  only  mala  fidet 
towards  the  tribunal,  but,  say  the  books,  it  "  would  enable  the  party 
to  destroy  the  witness  if  he  spoke  against  him,  and  to  make  him  a 
good  witness  if  he  spoke  for  him,  with  the  means  in  his  hand  of 
destroying  his  credit  if  he  spoke  against  him  **  (/).  A  party  might 
however  discredit  his  own  witness  collaterally,  by  adducing  evidence 
to  show  that  the  evidence  which  he  gave  was  untrue  in  fact(;). 
This  does  not  raise  the  slightest  presumption  of  mala  Jide$ ;  and  it 
would  be  in  the  highest  degree  unjust  and  absurd,  if  parties  were 
bound  by  the  unfavorable  statements  of  witnesses  with  whom  they 
may  have  no  privity,  and  who  are  frequently  called  by  them  from 
pure  necessity.  But  whether  it  was  competent  for  a  party  to  show 
that  his  own  witness  had  made  statements  out  of  court  inconsistent 
with  the  evidence  which  he  had  given  in  it,  was  an  unsettled  point, 
on  which  however  the  weight  of  authority  was  in  favor  of  the  nega* 
tive  (A).  On  the  one  hand,  it  was  urged  that  this  falls  within  the 
principle  of  the  general  rule,  that  a  party  must  not  be  allowed 
directly  to  discredit  his  own  witness  (t) ;  that  to  admit  proof  of  con- 
tradictory statements  would  tend  to  multiply  issues ;  that  it  would 
enable  a  party  to  get  the  naked  statement  of  a  witness  before  the 
jury,  operating  in  fact  as  substantive  evidence  (]e) ;  that  there  would 
be  some  danger  of  collusion  and  dishonest  contrivance,  inasmuch  as 
a  witness  might  be  induced  to  make  a  statement  out  of  court,  for 
the  very  purpose  of  its  being  reserved,  and  afterwards  used  to  con* 
tradict  him ;  and  that  the  jury  might  regard  such  a  statement  as 

if)  B.  N.  P.  297  ;  2  FhUl.  Ev.  625,  lOth  ed.;  and  MeUraiflh  «.  CoDibr,  U  Q. 

10th  ed.  K  878. 

ig)  2  Phill.  Et.  526,  10th  ed.  (»)  Ph.  &  Am.  Et.  904. 

{h)  See  the  cases  collected,  Tayl.  Ev.  (X;)  TayL  £▼.  1 104S,  Isl  ed. 

§  1049,  lat  ed. ;  2  PhiU.  £y.  528  et  9eq., 
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substantive  evidence  in  the  canse.  Moreover,  the  nse  of  oaths  and 
the  other  sanctions  of  tnith  is  to  extract  facts  which  parties  might 
be  willing  to  conceal ;  and  the  allowiag  a  witness  to  be  thus  con- 
tradicted holds  out  an  inducement  to  him  to  maintain  by  perjury  in 
court  any  false  or  hasty  statements  he  may  have  made  out  of  it 
The  following  reasoning  on  the  other  side  is  taken  from  a  work  of 
authority  (/).  "  It  may  be  argued,  the  evidence  is  not  open  to  the 
objection  that  the  party  would  thus  discredit  his  own  witness  by 
general  testimony ;  that,  although  a  party  who  calls  a  person  of  bad 
character  as  witness,  knowing  him  to  be  such,  ought  not  to  be  al- 
lowed to  defeat  his  testimony  because  it  turns  out  unfavorable  to 
him,  by  direct  proof  of  general  bad  character,  —  yet  it  is  only  just 
that  he  should  be  permitted  to  show,  if  he  can,  that  the  evidence 
has  taken  him  by  surprise,  and  is  contrary  to  the  examination  of 
the  witness,  preparatory  to  the  trial ;  that  this  course  is  necessary, 
as  a  security  against  the  contrivance  of  an  artful  witness,  who  other- 
wise might  recommend  himself  to  a  party  by  the  promise  of  favor- 
able evidence,  (being  really  in  the  interest  of  the  opposite  party,) 
and  afterwards  by  hostile  evidence  ruin  his  cause ;  that  the  rule, 
with  the  above  exception,  as  to  offering  contiadictory  evidence, 
ought  to  be  the  same,  whether  the  witness  is  called  by  the  one 
party  or  the  other ;  and  that  the  danger  of  the  jury's  treating  the 
contradictory  matter  as  substantive  testimony  is  the  same  in  both 
cases ;  that,  as  to  the  supposed  danger  of  collusion,  it  is  extremely 
improbable,  and  would  be  easily  detected.  It  may  be  further  re- 
marked, that .  this  is  a  question  in  which  not  only  the  interests  of 
litigating  paities  are  involved,  but  also  the  more  important  general 
interests  of  truth,  in  criminal  as  well  as  in  civil  proceedings ;  that 
the  ends  of  justice  are  beet  attained  by  allowing  a  free  and  ample 
scope  for  scrutinizing  evidence  and  estimating  its  real  value ;  and 
that  in  the  administration  of  criminal  justice,  more  especially,  the 
exclusion  of  the  proof  of  contrary  statements  might  be  attended 
with  the  worst  consequences."  Besides,  it  by  no  means  follows 
that  the  object  of  a  party  in  contradicting  his  own  witness  is  to 
impeach  his  veracity,  —  it  may  be  to  show  the  faultiness  of  his 
memory  (m). 

In  this  state  of  the  law  the  17  &  18  Vict  c.  125,  s.  22,  was  passed, 
—  which  was  originaUy  applicable  only  to  civil  courts  {n),  but  has 

(0  Ph.  &  Am.  £y.  905.  (f»)  See  sect  lOS. 

(m)  T»yL  £y.  §  1047,  Irt  ed. 
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since  been  extended  (p)  to  all  conrts  of  jadicature,  as  well  criminal 
as  all  others,  and  to  all  persons  having,  by  law  or  by  consent  of  par- 
ties, authority  to  hear,  recei^  and  examine  evidence,  —  and  which 
enacts,  that  "  A  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character,  but  he  may, 
in  case  the  witness  shall  in  ther  opinion  of  the  judge  prove  adverse, 
contradict  him  by  other  evidence,  or,  by  leave  of  the  judge,  prove 
that  he  has  made  at  other  times  a  statement  inconsistent  with  his 
present  testimony  ;  but  before  such  last-mentioned  proof  can  be 
given,  the  circumstances  of  the  supposed  statement,  sufficient  to  des- 
ignate the  particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made  such  statement" 
And  it  has  been  held  by  the  Court  of  Common  Pleas,  that  the  term 
"  adverse "  in  this  section  must  be  understood  in  the  sense  of  tlie 
witness  exhibiting  a  hostile  mind  towards  the  party  calling  him,  and 
not  merely  in  the  sense  that  his  testimony  turns  out  to  be  "  unfavor- 
able "  to  that  party  (p) ;  and  by  the  Court  of  Queen's  Bench,  that  a 
statement  contradicting  the  evidence  of  a  witness  under  it  may  be  ^ 
contained  in  a  series  of  documents,  not  one  of  which,  taken  by  itself, 
would  amount  to  a  contradiction  of  the  witness  (;). 

§  646.  7.  While  the  indefinite,  or  even  frequent,  adjournment  of 
its  proceedings  is  at  variance  with  the  very  nature  of  a  judicial  tri- 
bunal (r),  still  a  power  of  adjournment  in  certain  cases,  exercised 
with  due  caution  and  discretion,  is  indispensable  to  the  sound  and 
complete  administration  of  justice.  As  regards  criminal  cases,  it  is 
said  that  it  is  incident  to  a  criminal  trial  that  the  court  may,  for 
sufficient  reason,  adjourn  it  (s).  But  this  rule  seems  not  to  have 
been  recognized  in  civil  cases,  —  a  point  as  to  which  the  commis- 
sioners for  inquiring  into  the  process,  practice,  and  system  of  plead- 
ing in  the  Superior  Courts  of  Common  Law,  express  themselves  as 
follows  (l) :  "  It  occasionally  happens  that  a  party  is  taken  by  sur- 
prise by  his  adversary's  case ;  that  a  witness  or  a  document  becomes 
unexpectedly  necessary,. and  is  not  foithcoming;  that  a  document 
turns  out  to  be  attested,  and  the  attesting  witness  is  not  present;  or 
requires  a  stamp,  but  no  stamp,  or  an  insufficient  one,  has  been 
affixed.    In  these  and  the  like  cases,  miscarriage  of  justice  most 

(p)  28  &  29  Vict  c.  18,  as.  1,  S.  (r)  Introd.  pt  2,  §§  41  c<  teq. 

ip)  Graenoagh  v.  Eccles,  5  C.  B.,  N.  8.         {$)  Per  Blackbara,  J.,  B.  v.  Cutro,  L 

786.  Rep.,  9  Q.  B.  350,  856. 

{q)  Jackeon  9.  Tliomason,  1  B.  ft  Sw         (0  Second  Report,  p.  10. 
745. 
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occur  iiDless  time  is  aflToided  to  enable  the  deficient  matter  to  be 
supplied.  We  think  the  rigorous  inflexibility  with  which  a  cause 
once  commenced  is  now  carried  on  to  its  close,  might  be  modified 
with  advantaga  No  doubt,  encouragement  should  not  be  held  out 
to  parties  to  be  negligent  in  getting  up  their  proofs  or  coming  un- 
prepared to  trial;  but,  on  the  other  hand,  it  is  important  not  to 
allow  justice  to  miscarry,  or  parties  to  be  put  to  the  expense  of 
another  trial,  when,  by  a  temporary  adjournment,  a  deficiency  in 
proof  may  be  supplied."  These  views  were  carried  into  effect  by  17 
&  18  Vict  c.  125,  s.  19,  which  enacts,  that  "  It  shall  be  lawful  for 
the  court  or  judge,  at  the  trial  of  any  cause,  where  they  or  he  may 
deem  it  right  for  the  purposes  of  justice  to  order  an  adjournment  for 
such  time,  and  subject  to  such  terms  and  conditions  as  to  costs,  and 
otherwise,  as  they  or  he  may  think  fit,"  —  an  enactment  substan- 
tially reproduced  by  the  "  Rules  of  the  Supreme  Court "  (w). 

§  647.  8.  1.  There  were  formerly  two  ways  of  questioning  the 
ruling  of  a  court  or  judge,  on  matters  of  evidence  in  civil  cases. 
1.  By  bill  of  exceptions  founded  on  the  statute  West  2  (13  Edw.  I.), 
c  31,  Stat  1 :  **  Cum  aliquis  implacitatns  coram  aliquibus  justiciariis, 
proponat  exceptionem,  et  petat  quod  justiciarii  eam  allocent,  quam 
si  allocare  noluerint,  si  ille,  qui  exceptionem  proponet,  scribat  illam 
exceptionem  et  petat  quod  justiciarii  apponant  sigilla  in  testimonium, 
justiciarii  sigilla  sua  apponant ;  et  si  unus  apponere  noluerit,  ap- 
ponat  alius  de  societate."  And  if  a  judge  refused  to  seal  a  bill  of 
exceptions,  the  party  might  have  a  compulsory  writ  against  him, 
commanding  him  to  seal  it  if  the  fact  alleged  were  truly  stated ; 
and  if  he  returned  that  the  fact  was  untruly  stated,  when  the  case 
was  otherwise,  an  action  would  lie  against  him  for  making  a  false 
return  (x). 

But,  by  the  "Rules  of  the  Supreme  Court"  (y),  bills  of  exceptions 
and  proceedings  in  error  are  now  abolished. 

2.  The  improper  admission  or  rejection  of  evidence  was  also  a 
ground  for  an  application  to  the  court  in  banc  for  a  new  trial.  And 
this  mode  of  proceeding  was  generally  adopted  in  preference  to  that 
by  bill  of  exceptions,  partly  through  an  absurd  notion,  that  the  ten- 
dering a  bill  of  exceptions  was  disrespectful  to  the  judge ;  but  prin- 
cipally to  avoid  expense  and  delay.  But  the  court  would  often 
refuse  a  new  trial,  even  where  an  undoubted  error  had  been  commit- 

(«)  Order  XXXVI.  r.  21.  1  (y)  Order  LVIII.  r.  1. 

{x)  8  Blackst  Comm.  872. 
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ted  by  the  judge,  if  they  thought  that  under  all  the  ciicumstanoes 
justice  had  been  done  (z)  ;  and  now,  by  the  "  Rules  of  the  Supreme 
Court "  (a),  a  new  trial  shall  not  be  granted  on  the  ground  of  irus- 
direction,  or  of  the  improper  admission  or  rejection  of  evidence,  un- 
less, in  the  opinion  of  the  court  to  which  the  application  is  made, 
some  substantial  wrong  or  miscarriage  has  been  thereby  occasioned 
in  the  trial  of  the  action ;  and  if  it  appear  to  such  court  that  such 
wrong  or  miscarriage  afTects  part  only  of  the  matter  in  controveny, 
the  court  may  give  final  judgment  as  to  part  thereof,  and  diiect  a 
new  trial  as  to  the  other  part  only. 

§  648.  2.  As  to  criminal  cases.  It  is  said  that  bills  of  exceptions 
do  not  lie  in  such  cases  (b),  —  and  they  are  certainly  never  seen  in 
practice.  But  the  Court  of  Queen's  Bench  will  grant  a  new  trial  in 
certain  cases  of  misdemeanor  (c) ;  though  not  in  a  case  of  felony  {i). 
Formerly,  when  the  judge  before  whom  a  criminal  cause  was  tried 
in  the  Central  Criminal  Court,  or  on  circuit,  entertained  a  doubt  on 
any  point  of  law  or  evidence,  he  reserved  the  question  for  the  con- 
sideration of  the  judges  of  the  superior  courts,  who  heard  it  aligned, 
and,  if  they  thought  the  accused  improperly  convicted,  recommended 
a  pardon.  But  the  judges  sitting  in  this  way  had  no  jurisdiction  as 
a  court,  and  were  only  assessors  to  advise  the  judge  by  whom  the 
matter  was  brought  before  them.  By  11  &  12  Vict  c.  78,  however, 
this  was  altered ;  and  a  regular  tribunal,  consisting  of  at  least  five 
judges,  was  constituted,  for  the  decision  of  all  points  reserved  on 
criminal  trials  by  any  court  of  oyer  and  terminer,  or  jail  deliveiy* 
or  court  of  quarter  sessions.  But  neither  under  the  dd  practice  nor 
under  this  statute  have  the  parties  to  a  criminal  proceeding  any 
eompulsary  means  of  reviewing  the  decision  of  the  judga 

(«)  Atkinson  v.  Pocock,  12  Jurist  60,  {c)  Arclib,  Cr.  Off.  Pract.  96,  97;  B. 

and  the  cases  there  cited;  Cox  v.  Kitchin,  v.  Whitehouse,  1  Dearsl.  C.  a  1;  B.  •• 

1  Bos.  &  P.  838;  Wickes  v.  auttcrbnck,  Rnssell,  3  E.  &  B.  942. 

2  Bingh.  483;  Doe  d.  Welsh  v,  Langficld,  (rf)  R,  v.  Bertrand,  L.  Re^,  1  P.  C 
16  M.  k  W.  497;  Mortimer  v.  M'Callan,  520 ;  R.  v,  Scaife,  2  Den.  C.  C.  Ml,  in 
6  id.  68 ;  Bessey  v.  Wyndham,  6  Q.  R  which  a  new  trial  (tha  qaestion  of  jnrii- 
166;  Stindt  v.  Roberts,  5  D.  &  L.  460.  diction  not  being  zaiaad)  wm  glutei  " 

(a)  Order  XXXIX.  r.  8.  dearly  not  law. 

{b)  Ph.  &  Am.  Ev.  947;  2  PhilL  Evid. 
(^41,  642,  10th  ed. 
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§  649.  In  the  preceding  Part,  the  main  object  of  this  work  was 
brought  to  a  close.  The  final  one,  at  which  we  have  now  arrived, 
will  be  devoted,  not  to  law  or  practice,  but  to  elementary  rules  for 
the  guidance  of  advocates  in  dealing  with  witnesses.  Much  of  what 
follows  will  doubtless  appear  very  obvious  to  readers  experienced  in 
such  affairs,  but  it  is  not  for  them  that  this  Part  is  intended  (a). 


(a)  This  Part  being  designed  solely  for  manner  or  matter  of  his  discourse  affords 

those  whose  forensic  experience  has  either  room  for  criticism,  he  should  bear  it  pa- 

not  commenced,  or  is  very  limited,  we  tiently.     The  best  works  are  subject  to 

may  perhaps  be  excused  for  inserting  the  that;  and  a  young  man,  especially,  must 

following  judicious  advice  given  to  young  not  flatter  himself  with  being  all  at  once 

advocates  by  some  eminent  foreign  writers,  above  paying   this    tribute,   from  which 

"Ayoang  man  ought  to  present  himself  even  those  who  have  grown  old  in  the 

with  an  honest  assurance,  and  plead  with  career  are  not  exempt"     Histoire  abr^g^ 

firmness,  but  with  modesty  in  his  Ian-  de  I'Ordre  des  Avocats,  par  M.  Boucher 

guage  and  demeanor.     He  should  avoid  d'Argis,  ch.  11.     The  reader  will  find  this 

the  affectation  of  fetching  things  from  too  in  M.  Dnpin's  work,  entitled  "  Profession 

far,  and  should  not  wander  from  his  sub-  d'Avocat, —  RecueU  de  Pieces  con  tenant 

jeet.     If  he  demands  a  favorable  hearing,  I'Exercice  de  cette  Profession."    A  good 

let  him  do  it  with  dignity,  and  not  in  a  warning  is  likewise  to  be  found  in  the  fol- 

rampant  tone.    He  ought  neither  exalt  lowing:     "Alii  memoriie  auditomm  con- 

himaelf  too  much,  nor  humble  himself  too  sulturi,  solis  inhsrebant  conclusionibas, 

much,  and  the  less  he  can  manage  to  talk  easque  modo  per  causarum  genera,  quae 

abont  himself  the  better.    If  either  the  vocant,  modo  per  qurestiones  disponehant: 

41 
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§  650.  There  is  a  very  prevalent  notion,  that  all  discussion  or 
comment  on  this  subject  is  necessarily  useless,  if  not  worse.  This 
seems  to  have  arisen  partly  from  a  superficial  view  of  the  matter, 
and  partly  from  misapprehension  of  a  passage  in  Quintilian,  in 
which  he  is  supposed  to  intimate  his  opinion,  that  the  faculty  of 
interrogating  witnesses  with  effect  must  be  the  result  either  of  nat- 
ural acuteness  or  of  practice.  If  the  Soman  critic  meant,  what  he 
certainly  does  not  express, — his  language  being,  "Natnrali  magis 
acumine,  aut  usu  contingit  haec  virtus,"  —  that  no  rules  can  be  laid 
down  for  the  guidance  of  advocates  in  this  respect,  he  was  most  in- 
consistent with  himself;  for  in  the  very  chapter  from  which  the 
above  passage  is  taken  (6),  he  gives  a  series  of  rules  for  that  purpose, 
which  have  been  admired  in  every  age,  and  are  recommended  by 
high  authorities  in  our  own  law  (c).  The  present  chapter  is  in  troth 
chiefly  founded  on  them,  as  the  constant  references  will  show.  It 
would  indeed  be  strange  if,  while  perfection  in  all  other  aits  and 
sciences  is  attained  by  the  combination  of  study  and  experience, 
the  faculty  of  examining  witnesses  with  effect  —  which  depends  so 
much  on  knowledge  of  human  nature,  and  acquaintance  with  the 
resources  of  falsehood  and  evasion,  and  is  coeval  with  jadicatoie 
itself — should  be  destitute  of  all  fixed  principlea 

§  651.  The  terms  "examination  in  chief"  and  ''cross-examina- 
tion" are  commonly  applied,  respectively,  to  the  interrogation  of 
witnesses  by  the  party  who  presents  them  to  the  tribunal,  and  by 
his  adversary ;  the  legal  rules  of  practice  governing  both  being,  as 
has  been  shown  in  the  preceding  Part  (d),  mainly  based  on  the  prin- 
ciple that  every  witness  produced  ought,  in  the  first  instance  at 
least,  to  be  presumed  favorably  disposed  towards  the  party  by  whom 
he  is  called.  The  very  opposite  is,  however,  often  the  fact ;  and  ac- 
cordingly, in  what  follows,  the  term  "  cross-examination  "  will  be  used 

modo  se  prsclare  sao  fanctos  officio  ezUti-  (b)  Qnintil.  Iiut.  OmL  lib.  6,  o^  7, 
mabmt,  si  ad  tdngaloa  titulos  aliquot  De  Teatibas.  Qiiintiliai&  ref«rn  to  the  du* 
casaum  leviter  enacleatoram  oentnrias  loguea  of  the  Socratie  philo8ophen»  *oi 
proponerent  ....  Illi  ad  memoriam  especially  thoae  of  Plato,  as  affbrdiiig  good 
omnia  referebant,  et  si  qui  jejuna  ista  pro*  studies  in  the  art  of  croas-exaininstioB. 
ceptaedidicerautfOtadsingulasquflestiones  Among  Plato's  divine  Dialogoes,  a«  u 
ipsa  oompendii  verba  poterant  reddere,  eos  particalar  the  Pnytagions,  Second  Ala- 
aliquot  casuum  et  qosstianculamm  myri-  blades,  Theagea,  and  Entyphron. 
adibus  suffarcinatos,  et  phaleris  ornatos  (e)  8  Blackst  Comm.  874;  Ph.  ft  is* 
doctorallbns,  ablegabant  in  forum,  stre-  £y.  908;  1  OreenL  Erid.  §  44d,  BOle(I)* 
pitnro  his  annis  non  sine  horrore  judi-  7th  ed. 

OB  dataros."     Heineecins,  ad  Inst  Prof.         (d)  A^mi,  pt  1,  eh.  S;  M  641,  641 
p.  iz. 
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in  the  aenae  of  "  examination  ex  adverso  "  (e) ;  L  e.  the  interrogation 
by  an  advocate  of  a  witness  hostile  to  his  cause,  without  reference 
to  the  form  in  which  the  witness  comes  before  the  court 

§  652.  In  the  former  of  these  cases,  i  e.  the  interrogation  of  wit- 
nesses favorable  to  the  cause  of  the  advocate  by  whom  they  are  in- 
terrogated, the  foUowing  advice  is  given  by  Quintilian,  in  the  part  of 
ilia  work  to  which  reference  has  been  made :  "  Si  habet  testem  cu- 
pidum  Iffidendi,  cavere  debet  hoc  ipsum,  ne  cupiditas  ejus  appareat ; 
nee  statim  de  eo  quod  in  judicium  venit  rogare,  sed  aliquo  circuitu 
ad  id  pervenire,  ut  illi,  quod  maxime  dicere  voluit,  videatur  expres- 
snm ;  nee  nimium  instare  intenogationi,  ne  ad  omnia  respondendo 
testis  fidem  suam  minuat;  sed  in  tantum  evocare  eum,  quantum 
samere  ex  uno  satis  sit "  (/).  So,  when  the  disposition  of  the  wit- 
ness towards  his  cause  is  unknown  to  the  advocate :  "  Si  nesciet 
actor  quid  propositi  testi^i  attulerit :  paulatim,  et  (ut  dicitur)  pede- 
tentim  interrogando  experietur  animum  ejus,  et  ad  id  responsum 
qood  eliciendum  erit,  per  gradus  ducet  Sed,  quia  nonnunquam  sunt 
bad  quoque  testium  artes,  ut  primo  ad  voluntatem  respondeant,  quo 
majore  fide  diversa  postea  dicant,  est  oratoris,  suspectum  testem  dum 
pvodest,  dimittere  "  (jgi).  In  another  part  of  the  same  chapter  ha 
adds:  ''Illse  vero  pessimae  artes,  testem  subornatum  in  subseUia 
adversarii  mittere,  ut  inde  excitatus  phis  noceat,  vel  dicendo  contra 
veum,  cum  quo  sederit;  vel  quum  adjuvisse  testimonio  videbitur, 
faciendo  ex  industria  multa  immodeste  atque  intemperanter,  per 
qasB  Hon  a  se  tantum  dictis  detrahat  fidem,  sed  cseteris  quoque,  qui 
pnrfuerant,  auferat  auctoritatem :  quorum  mentionem  habui,  non  ut 
fi^rent,  sed  ut  vitarentnr." 

%  653.  On  the  subject  of  '"cross-examination,"  or  "examination 
€X  adverao"  the  following  celebrated  passages  of  the  same  author 
aiMnild  be  attentively  studied  (A).  "  In  eo  qui  verum  invitus  dic- 
turus  est,  prima  felicitas  interrogantis  est  extorquere  quod  is  nolu- 
erit  Hoc  non  alio  modo  fieri  potest,  quam  longius  interrogatione 
9q)etita.  Respondebit  enim  quae  nocere  causae  non  arbitrabitur :  ex 
pluribus  deinde  quae  confessus  erit,  eo  perducetur,  ut,  quod  dicere  non 
volt,  n^are  non  possit  Nam,  ut  in  oratione  sparsa  plerumque  col- 
ligiraus  aigumenta,  quae  per  se  nihil  reum  aggravare  videantur,  con- 
gvegatione  deinde  eorum  factum  convincimus ;  ita  hujusmodi  testis 
SMtlta  de  anteactis,  multa  de  insecutis,  loco,  tempore,  persona,  caete- 

{e)  1  Benth.  Jnd.  By.  496  and  500.  (g)  Id. 

(/)  Quint  in  cap,  cU.  (A)  Id. 
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risque  est  inteiTogandtts,  ut  in  aliquod  reaponsam  incidat,  post  qaod 
illi  vel  fateri  qu«  volumus,  necesse  sit,  vel  lis  qiue  jam  dixerit  le- 
pugnare.  Id  si  non  contingit,  leliquum  erit,  ut  eum  nolle  dicen 
manifestum  sit  :  protrahendusque,  ut  in  aliquo  quod  yel  extn 
causam  sit^  deprehendatur :  tenendus  etiam  diutius,  ut  omnia,  ac 
pluia  quam  res  desiderat,  pro  reo  dicendo,  suspectus  judici  fiat ;  quo 
non  minus  nocebit,  quam  si  vera  in  reum  dixisset  ....  Primom 
est,  nosse  testem.  Nam,  timidus  terreri,  stultus  decipi,  iracandus 
concitari,  ambitiosus  inflari,  longus  protrahi  potest :  prudens  vero  el 
constans,  vel  tanquam  inimicus  et  pervicax  dimittendus  statim;  vd 
non  interrogatione,  sed  brevi  interlocutione  patroni  icfutandusest; 
aut  aliquo,  si  continget,  urbane  dicto  refrigerandus ;  aut,  si  quid  in 
ejus  vitam  dici  potent,  infEimia  criminum  destruendus.  Probos 
quosdam  et  verecundos  non  aspere  iucessere  prof uit ;  nam  ssepe,  qui 
adversus  insectantem  pugnassent,  modestia  mitigantur.  Omnis  wi* 
tern  interrogatio  aut  in  causa  est,  aut  extra  causam.  In  causa,  pa- 
tronus  altius,  et  unde  nihil  suspecti  sit,  repetita  percontatione,  prioia 
sequentibus  applicando,  ssepe  eo  perducit  homines,  ut  invitis  quod 
prosit. ex torqueat.  ....  Illud  fortuna  interduro  pnestat,  ut  aliquid 
quod  inter  se  parum  consentiat,  a  teste  dicatur:  interdum  (quod 
ssepius  evenit),  ut  testis  testi  diversa  dicat :  acuta  autem  intertot 
gatio,  ad  hoc  quod  casu  fieri  solet,  etiam  ratione  perducet  Extn 
causam,  quoque,  multa  quae  prosint,  rogari  solent;  de  vita  testium 
aliorum,  de  sua  quisque,  si  turpitude,  si  bumilitas,  si  amicitia  accu- 
satoris,  si  inimicitiae  cum  reo ;  in  quibus  aut  dicant  aliquid  quod 
prosit,  aut  in  mendacio  vel  cupiditate  Isedendi  deprehendantur.  Sed 
in  primis  interrogatio  debet  esse  circumspecta,  quia  multa  contn 
patronos  venuste  testis  saepe  respondet,  eique  prsecipue  vulgo  fsTetur. 
Turn  verbis  quam  maxime  ex  medio  aumptis,  ut,  qui  rogatur,  (is 
autem  saepius  imperitus,)  intelligat,  aut  ne  intelligere  se  neget,  quod 
interrogantis  non  leve  frigus  est" 

§  654.  In  dealing  with  examination  ex  adverso,  we  propose  to 
consider  separately  the  cases :  —  1'.  Where  the  evidence  of  the  wit- 
ness is  false  in  toto,  2".  Where  a  portion  of  it  is  true,  but  a  fake 
coloring  is  given  by  the  witness  to  the  whole  transaction  to  which 
he  deposes,  —  either  by  the  suppression  of  some  facts,  or  the  addition 
of  others,  or  both.  1.  Of  the  former  of  these,  the  most  obvious^ 
though  not  the  most  usual  case,  is  where  the  answers  extracted  show 
that  the  fact  deposed  to  is  physically  impossible. 

§  655.   2.  Cases  like  the  above  are,  however,  necessarily  unoom- 


FART  IL]  rules  FOR  BXAMINATION  OF  WITNESSES.  645 

mon  ;  in  most  instances,  the  exertions  of  the  advocate  must  be 
directed  to  showing  the  improbability,  or  at  most  the  moral  impossi- 
bility, of  the  fact  deposed.  The  story  of  Susannah  and  the  Elders 
in  the  Apocrypha  affords  a  very  early  and  most  admirable  example. 
The  two  false  witnesses  were  examined  out  of  the  hearing  of  each 
other :  on  being  asked  under  what  sort  of  tree  the  criminal  act  was 
done,  the  first  said  "  a  mastick  tree,''  the  other  "  a  holm  tree."  The 
judgment  of  Lord  Stowell  also  in  Evans  v.  Evans  (t)  shows  how  a 
supposed  transaction  may  be  disproved,  by  its  inconsistency  with 
surrounding  circumstances.  "What  had  you  for  supper?"  says  a 
modem  jurist  (k).  "  To  the  merits  of  the  cause,  the  contents  of  the 
supper  were  in  themselves  altogether  irrelevant  and  indifferent  But 
if,  in  speaking  of  a  supper  given  on  an  important  or  recent  occasion, 
six  persons,  aU  supposed  to  be  present,  give  a  different  bill  of  fare ; 
the  contrariety  affords  evidence  pretty  satisfactory,  though  but  of 
the  circumstantial  kind,  that  at  least  some  of  them  were  not  there." 
The  most  usual  application  of  this  is  in  detecting  fabricated- aUbis. 
These  seldom  succeed  if  the  witnesses  are  skilfully  cross-examined 
out  of  the  hearing  of  each  other ;  especially  as  courts  and  juries  are 
aware  that  a  false  alibi  is  a  favorite  defence  with  guilty  persons,  and 
consequently  listen  with  suspicion  even  to  a  true  one. 

§  656.  2^.  Falsehood  in  toto  is  far  less  common  than  misrepre- 
sentation. 1.  Under  this  head  comes  exaggeration,  —  the  dangers  of 
which  have  been  pointed  out  in  the  Introduction  (Q.  There  are, 
however,  other  forms  (m).  E.  g.  Question  —  About  what  thickness 
was  the  stick  with  which  you  saw  Beus  strike  his  wife  Defuncta  ? 
Answer — About  the  thickness  of  a  man's  little  finger.  In  truth  it 
was  about  the  thickness  of  a  man's  wrist.  Falsehood  in  this  shape 
may  be  termed  falsehood  in  quantity.  Question  —  With  what  food 
did  the  jailer  Beus  feed  the  prisoner  Defunctus?  Answer  —  With 
sea  biscuit,  in  an  ordinary  eatable  state.  In  truth,  the  biscuit  was 
rotten  and  mouldy  in  great  part  Falsehood  in  this  shape  may  be 
termed  falsehood  in  quality. 

§  657.  2.  Evasion.  1.  Of  the  various  resorts  of  evasion,  the  most 
obvious  and  ordinary  are  generality  and  indistinctness.  '^Dolosus 
versatur  in  generalibus  "  (n).  "  Dolosus  versatur  in  universali- 
bus"(e>).    "Multiplex  indistinctum  parit  confusionem " (jp).     Un- 

(i)  1  Hfigg.  Cons.  Rep.  105.  (n)  2  Ck).  84  a;  3  Co.  81  a;  Wing.  M.636. 

{k)  2  Benth.  Jad.  £▼.  9.  (o)  2  Bulat.  226;  1  Rol.  157. 

(0  Ft.  1,  §  26.  (p)  Hob.  835.    See  2  Benth.  Jud.  Ev. 

{m)  1  Benth.  Jud.  £y.  141.  147. 
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tnithfol  witnesses,  as  well  as  unreflecting  persons,  commonlj  lue 
words  expressing  complex  ideas,  and  entangle  facts  with  their  own 
conclusions  and  inferencea  £.  g.  Question — What  did  A.  K  (I  a 
the  plaintiff,  defendant,  &c.,  as  the  case  may  be)  do  ?  or  saj  ?  An- 
swer —  "  He  promised,"  "  He  engi^ed,*'  "  He  authori2ed,"  "  He  rati- 
fied," "  He  confessed,"  *'  He  admitted,"  "  It  was  understood,"  Ac,  4c^ 
&c.  The  mode  of  detection  here  is  to  elicit  by  repeated  qaestions 
what  actually  did  take  place,  thus  breaking  up  the  complex  idea 
into  its  component  parts,  and  separating  the  facts  from  the  inferences. 
2.  Another  form  is  that  of  "  equivocation,"  or  verbal  troth-telling, 
— a  practice  much  resorted  to  by  witnesses  who  are  regardle» 
of  their  oaths ;  as  also  by  others,  who  delude  themselves  into  the 
belief  that  deception  in  this  shape  is,  in  a  religious  and  moral  point 
of  view,  either  not  criminal,  or  criminal  in  a  less  degree  than  actual 
falsehood.  *'  Perjuri  sunt  qui,  servatis  verbis  juramenti,  decipinnt 
aures  eorum  qui  accipiunt"  (^).  Of  this  form  the  commonest  is  the 
answer,  "I  might  have  done,"  to  the  direct  question, '^ Did  yon?" 
—  an  answer  tantamount  to  an  admission. 

§  658.  The  maxim, '' Fabus  in  uno,  falsus  in  omnibus  *'(r),  may 
be  pushed  too  far.  It  must  not  be  supposed  that  all  the  untrae  tes- 
timony given  in  courts  of  justice  proceeds  from  an  intention  to  mis^ 
state  or  deceive.  On  the  contrary,  it  most  usually  arises  fiom 
interest  or  bias  in  favor  of  one  party,  which  exercises  on  the  minds 
of  the  witnesses  an  influence  of  which  they  are  unconscious,  and 
leads  them  to  give  distorted  accounts  of  the  matters  to  which  they 
depose.  Again,  some  witnesses  have  a  way  of  compounding  with 
their  consciences,  —  they  will  not  state  positive  falsehood,  but  will 
conceal  the  truth,  or  keep  back  a  portion  of  it ;  while  others,  whose 
principles  are  sound,  and  whose  testimony  is  true  in  the  main,  will 
lie  deUberately  when  questioned  on  particular  subjects,  especially  on 
some  of  a  peculiar  and  delicate  nature.  The  mode  of  extraeting 
truth  by  cross-examination  is,  however,  pretty  much  the  same  in  all 
cases ;  namely,  by  questioning  about  matters  which  lie  at  a  distance, 
and  then  showing  the  falsehood  of  the  direct  testimony  by  comp^^ 
ing  it  with  the  facts  elicited. 

§  659.  Although,  in  enumerating  the  means  by  which  adverse 
witnesses  are  to  be  encountered,  Quintilian  puts  first  («),  **  Timidus 
[testis]  terreri  potest,"  still,  menacing  language  and  austerity  of 

(g)  3  Inst  166.  (<)  Supra,  §  SSS. 

(r)  Broom's  MaiC  xzviii,  4th  ed. 
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demeanor  are  not  the  most  efficacious  weapons  for  this  purpose. 
For,  although  there  are  cases  in  which  they  may  be  employed  with 
advantage,  still  in  the  vast  majority  of  instances  a  mendacious,  an 
untruthfuli  or  an  evasive  witness  is  far  more  effectually  dealt  with 
by  keeping  him  in  good  humor  with  himself,  and  putting  him  off 
his  guard  with  respect  to  the  designs  of  his  interrogator.  The  terror 
of  which  Quiutilian  here  speaks  must  be  understood  with  reference 
to  a  feeliug  of  uneasiness  occasioned  by  remorse  of  conscience,  a 
sense  of  shame,  a  dread  of  disgrace  and  punishment,  and  a  sort  of 
undefined  apprehension  resulting  from  them  all.  The  witness  who 
i3  giving  false  testimony  rarely  knows  what  means  the  interrogator 
possesses  of  detecting  and  exposing  him,  far  less  those  which  may 
start  up  at  any  moment  from  the  auditory  at  the  trial  (f).  But  the 
hardened  villain,  who  comes  into  the  witness-box  prepared  to  swear 
to  unmixed  falsehood,  and  who  perseveres  in  that  intention  despite 
every  obstacle  and  every  warning,  is  comparatively  rare.  On  most 
minds  the  sanctions  of  truth  (u)  are  in  continual,  though  it  may  be 
silent  operation ;  and  the  iniquitous  design  of  a  witness  to  mislead 
or  deceive  a  tribunal  has  frequently  yielded  to  the  force  of  these 
when  judiciously  displayed  to  his  mental  vision.  Here,  and  indeed 
in  examinations  ex  adverso  in  general,  the  great  art  is  to  conceal 
especially  from  the  witness  the  object  with  which  the  interrogator's 
questions  are  put.  One  mode  of  accomplishing  this  is  by  question- 
ing the  witness  on  indifferent  matters,  in  order,  by  diverting  his 
attention,  to  cause  him  to  foi^t  the  answer  which  it  is  desired  to 
make  him  contradict  In  a  case  of  murder,  to  which  the  defence  of 
insanity  was  set  up,  a  medical  witness,  called  on  the  pait  of  the 
accused,  swore  that,  in  his  judgment,  the  accused  at  the  time  he 
killed  the  deceased  was  affected  with  a  homicidal  mania,  and  urged 
to  the  act  by  an  irresistible  impulsa  The  judge,  dissatisfied  with 
this,  first  put  to  the  witness  some  questions  on  other  subjects,  and 
then  asked  him,  "  Do  you  think  the  accused  would  have  acted  as 
he  did  if  a  policeman  had  been  present  ? "  to  which  the  witness  at 
once  answered  in  the  negative ;  on  which  the  judge  remarked,  ''Your 
definition  of  irresistible  impulse  then  must  be,  an  impulse  irresisti- 
ble at  all  times  except  when  a  policeman  is  present." 

§  660.   But  if  cross-examination  is  a  powerful  engine,  it  is  like- 
wise an  extremely  dangerous  one,  very  apt  to  recoil  even  on  those 

(0  See  bk.  1,  pi.  1,  §  100. 

(«)  See  Introd.  pt  I,  |§  16-20,  and  pt  2,  9§  6&-59. 
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who  know  how  to  use  it  The  young  advocate  should  reflect  tibat^ 
if  the  transaction  to  which  a  witness  speaks  really  occuned,  so  con- 
stant is  the  operation  of  the  natural  sanction  of  truth  {z),  that  he  is 
almost  sure  to  recollect  every  material  circumstance  by  which  it 
was  accompanied;  and  the  more  his  memoiy  is  probed  on  the 
subject,  the  more  of  these  circumstances  will  come  to  light,  thtu 
corroborating  instead  of  shaking  his  testimony.     And  foigetfulness 

on  the  part  of  witnesses  of  immaterial  circumstances  not  likely  to 

• 

attract  attention,  or  even  slight  discrepancies  in  their  testimonies 
respecting  them,  so  far  from  impeaching  their  credit,  often  rather 
confirms  it  Nothing  can  be  more  suspicious  than  a  long  story,  told 
by  a  number  of  witnesses,  who  agree  down  to  the  minutest  detaik 
Hence  it  is  a  well-known  rule,  that  a  cross-examining  advocate 
ought  not,  in  general,  to  ask  questions  the  answers  to  which,  if 
unfavorable,  will  be  conclusive  against  him ;  as,  for  instance,  in  a 
case  turning  on  identity,  whether  the  witness  is  sure,  or  will  swear, 
that  the  accused  is  the  man  of  whom  he  is  speaking.  The  judicious 
course  is  to  question  him  as  to  surrounding,  or  even  remote  matters; 
his  answers  respecting  which  may  show  that,  in  the  testimony  he 
gave  in  the  first  instance,  he  either  spoke  falsely,  or  was  mistaken. 
Under  certain  circumstances,  however,  perilous  questions  must  be 
risked,  especially  where  a  favorable  answer  would  be  very  advan- 
tageous, and  things  already  press  so  hard  against  the  cause  of  the 
cross-examining  advocate  that  it  could  scarcely  be  injured  by  an 
unfavorable  ona 

§  661.  The  words  "  longus  [testis]  protrahi  [potest]  **  (y)  aw 
omitted  in  some  copies  of  Quintilian,  but  are  retained  in  the  best 
editions,  and  have  every  appearance  of  genuineness.  Their  mean- 
ing is,  that  a  witness  who,  either  from  self-importance,  a  desire  to 
benefit  the  cause  of  the  opposite  party,  or  any  other  reason,  displays 
a  loquacious  propensity,  should  be  encouraged  to  talk,  in  order  that 
he  may  either  fall  into  some  contradiction,  or  let  drop  something 
that  may  be  serviceable  to  the  party  interacting.  "Of  this 
damning  kind,**  observes  the  author  of  a  judicious  pamphlet (s), 

(x)  Introd.  pt.  1,  §  16.  craelty,  and  the  other  insisting  on  it  o 

(y)  Supra,  §  653.  indispensable  to  the  govenuneDt  of  tt 

(z)  Hints  to  Witnesses  in  Courts  of  Jos-  army, — the  author   met   an  officer  vbo 

tice,  by  a  Barrister  ( Baron  Field).    London,  warmly  defended  the  practice ;  and,  bt^' 

1815.   We  cite  from  the  Law  Mag.  vol.  25,  ing  fint  taken  care  to  ascertain  that  nooe 

p.  861.   When  corporal  punishment  in  the  of  his  hearers  had  witnessed  a  milittrT 

army  excited  so  much  Interest  some  time  flogging,  assured  them  with  gnat  etiw^' 

since,  —  one  party  denouncing  it  as  useless  ness  that  there  was  nothing  in  it;  he  W 
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^*  are  witnesses  who  prove  too  much ;  for  instance,  that  a  horse  is 
the  better  for  what  the  consent  of  mankind  calls  a  blemish  or  a  vice. 
The  advocate  on  the  other  side  never  desires  stronger  evidence  than 
that  of  a  witness  of  this  sort :  he  leads  the  witness  on  from  one 
extravagant  assertion  in  his  friend's  behalf  to  another ;  and,  instead 
of  desiring  him  to  mitigate,  presses  him  to  aggravate,  his  partiality  ; 
till  at  last  he  leaves  him  in  the  mire  of  some  monstrous  contradic- 
tion to  the  common  sense  and  experience  of  the  court  and  jury ; 
and  this  the  advocate  knows  wiU  deprive  his  whole  testimony  of 
credit  in  their  minds." 

§  662.  The  course  of  cross-examination  to  be  pursued  in  each 
particular  cause  should  be  subordinate  to  the  plan  which  the  ad- 
vocate has  formed  in  his  mind  for  the  conduct  of  it  Writers  on 
the  art  of  war,  to  which  forensic  battles  have  so  often  been  com- 
pared, lay  down  as  a  principle,  that  every  campaign  should  be  con- 
ducted with  some  definite  object  in  view ;  or,  as  they  express  it,  that 
no  army  should  be  without  its  line  of  operation.  There  is,  however, 
this  difference,  that  the  line  of  operation  of  an  army  can  seldom 
be  changed  after  fighting  has  begun,  whereas  matters  transpiring 
in  the  course  of  a  trial  frequently  disclose  grounds  of  attack  or  de- 
fence imperceptible  at  its  outset ;  the  seizing  on  which,  and  adapt- 
ing them  to  the  actual  state  of  things,  requires  that  "  ingenio  veloci 
ac  mobili,  animo  prsesenti  et  acri,"  which  Quintilian  in  another 
place  pronounces  so  essential  to  an  advocate  (a).  But  the  analogy 
is  very  close  in  one  respect.  The  advocate,  like  the  general,  should 
always  consider  whether  he  is  the  attacking  or  defending  party,  and 
beware  of  undertaking  the  offensive,  or  of  assuming  the  burden  of 
proof,  unless  he  is  strong  enough  to  do  so.  The  violation  of  this 
principle  is  a  very  common,  because  very  natural,  fault  in  the 
defence  of  criminal  cases.  Oftentimes  the  only  chance  of  escape  is 
that  the  proof  against  the  accused  may  fall  short,  and  all  the  ener-^ 
gies  of  his  advocate  should  be  directed  to  show  that  it  does.  But 
if,  abandoning  this  defensive  attitude,  he  assumes  the  offensive ; 
talks  of  the  accused  as  an  innocent  man  whom  it  is  sought  to 
oppress ;  denounces  the  prosecution  as  founded  in  spite,  and  the 
evidence  by  which  it  is  supported  as  based  on  perjury ;  and  fails,  as 

seen  a  soldier  receive  nine  hundred  and  ments  of  60,  100,  or  350  lashes  could  not 
Jl/ty  IsMlies  and  not  mind  it  in  the  least,  be  a  very  effective  means  of  enforcing  mill- 
It  never  occnrred  to  this  zealous  person  tary  discipline, 
that,  if  that  were  true,  the  usual  punish-         (a)  QuintiL  Inst  Drat.  lib.  6,  c.  4. 
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without  evidence  or  facts  he  must  fail,  in  convincing  the  tribunal  of 
this,  the  condemnation  of  his  client  follows  as  matter  of  course. 

§  663.  The  faculty  of  interrogating  witnesses  with  effect  is  un- 
questionably one  of  the  arcana  of  the  legal  profession,  and,  in  most 
instances  at  least,  can  only  be  attained  after  years  of  forensic  ex- 
perience.^ Cross-examination,  or  examination  ex  adverso,  is  the 
most  efiective  of  all  means  for  extracting  truth ;  much  perjured  testi- 
mony is  prevented  by  the  dread  of  it ;  and  /ew  pleasures  exceed  that 

1  Brown's  Rules  fob  Witnesses.  —  It  is  usual  to  refer  in  this  ooimectkm  to 
David  Paul  Brown's  "Golden  Rules  for  the  Examination  of  Witnesses":  — 

'*  First,  as  to  your  own  witMsses : —  I.  If  they  are  bold,  and  may  injure  yonrcsoM 
by  pertness  or  forwardness,  observe  a  gravity  and  ceremony  of  manner  toward  them, 
which  may  be  calculated  to  repress  their  assurance.  II.  If  they  are  alarmed  or  dif- 
fident, and  their  thoughts  are  evidently  scattered,  commence  your  examination  with 
matters  of  a  familiar  character,  remotely  connected  with  the  subject  of  their  slsim,  or 
the  matter  in  issue;  as,  for  instance,  —  Where  do  you  live  f  Do  you  know  the  parties? 
How  long  have  you  known  them  f  &c.  And  when  you  have  restored  them  to  their 
composure,  and  the  mind  has  regained  its  equilibrium,  proceed  to  the  more  esMstid 
features  of  the  case,  being  careful  to  be  mild  and  distinct  in  your  approaches,  lest  yoo 
may  again  trouble  the  fountain  from  which  you  are  to  drink.  III.  If  the  evidence  of 
your  own  witnesses  be  unfavorable  to  you  (which  should  always  be  carefully  guarded 
against),  exhibit  no  want  of  composnre;  for  there  are  many  minds  that  form  opin- 
ions of  the  nature  or  character  of  testimony  chiefly  from  the  effect  which  it  may  appear 
to  produce  upon  the  counsel.  IV.  If  you  perceive  that  the  mind  of  the  witneaa  is 
imbued  with  prejudices  against  your  client,  hope  but  little  from  such  a  quarter; 
unless  there  be  some  facts  which  are  essential  to  your  client's  protection,  and  which  that 
witness  alone  can  prove,  either  do  not  call  him,  or  get  rid  of  him  as  soon  as  possiUe. 
If  the  opposite  counsel  perceive  the  bias  to  which  I  have  referred,  he  may  employ  it  to 
your  ruin.  In  judicial  inquiries,  of  all  possible  evils,  the  worst  and  the  least  to  he  re- 
sisted is  an  enemiy  in  the  disguise  of  a  friend.  You  cannot  impeach  him;  yon  caiiiiot 
cross-examine  him;  you  cannot  disarm  him;  you  cannot  indirectly,  even,  assail  him; 
and  if  you  exercise  the  only  privilege  that  is  left  to  you,  and  call  other  witnesses  for 
the  purposes  of  explanation,  you  must  bear  in  mind  that,  instead  of  carrying  the  war 
into  the  enemy's  country,  the  struggle  is  still  between  sections  of  yonr  own  forces,  and 
in  the  very  heart,  perhaps,  of  your  own  camp.  Avoid  this  by  all  means.  V.  Never 
call  a  witness  whom  your  adversary  will  be  compelled  to  call.  This  will  afford  yoa  the 
privilege  of  cross-examination,  —  take  from  your  opponent  the  same  privilege  it  thus 
gives  to  you,  —  and,  in  addition  thereto,  not  only  render  everything  unfavorable  said 
by  the  witness  doubly  operative  against  the  party  calling  him,  but  also  deprive  that 
party  of  the  power  of  counteracting  the  effect  of  the  testimony.  YI.  Never  a^  s 
question  without  an  object,  nor  without  being  able  to  connect  that  object  with  the 
case,  if  objected  to  as  irrelative.  YII.  Be  careful  not  to  put  your  question  in  sach  a 
shape  that,  if  opposed  for  informality,  you  cannot  sustain  it,  or,  at  all  events,  produce 
strong  reason  in  its  support.  Frequent  failures  in  the  discussion  of  points  of  eridence 
enfeeble  your  strength  in  the  estimation  of  the  jury,  and  greatly  impair  your  hopes  in 
the  final  result.  VIII.  Never  object  to  a  question  from  your  adversary  without  being 
able  and  disposed  to  enforce  the  objection.  Nothing  is  so  monstrous  as  to  be  constantly 
making  and  withdrawing  objections;  it  either  indicates  a  want  of  correct  perception  in 
making  them,  or  a  deficiency  of  real  or  of  moral  eourage  in  not  making  them  good. 
IX.  Speak  to  your  witness  clearly  and  distinctly,  as  if  you  were  awake  and  engaged  in  a 
matter  of  interest ;  and  make  him  also  speak  distinctly  and  to  your  qoMtion.   How  can 
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afforded  by  witnessing  its  successful  application  in  the  detection  of 
guilt  or  the  vindication  of  innocenca  In  direct  examination,  al- 
though mediocrity  is  more  easily  attainable,  it  may  be  a  question 
whether  the  highest  d^ree  of  excellence  is  not  even  still  more  rare. 
For  it  requires  mental  powers  of  no  inferior  order  so  to  interrogate 
each  witness,  whether  learned  or  unlearned,  intelligent  or  dull, 
matter  of  fact  or  imaginative,  single-minded  or  designing,  as  to  bring 
his  story  before  the  tribunal  in  the  most  natural,  comprehensible, 

it  be  rappoaed  that  tlie  court  and  jury  will  be  inclined  to  listen,  when  the  only  straggle 
seems  to  be  whether  the  counsel  or  the  witness  shall  first  go  to  sleep  1  X.  Modulate 
your  voice  as  circumstances  may  direct,  —  'Inspire  the  fearful  and  repress  the  bold/ 
XI.  Never  begin  before  yon  are  ready;  and  always  finish  when  you  have  done.  In  other 
words,  do  not  question  for  question's  sake,  but  for  an  answer. 

**  Cfrosi'Bxamination : — L  Except  in  indifferent  matters,  never  take  your  eye  from 
that  of  the  witness.  This  is  a  channel  of  oommunication  from  mind  to  mind,  the  loss 
of  which  nothing  can  compensate:  — 

'Troth,  falsehood,  hatred,  anger,  scorn,  despair. 
And  all  the  passions — all  the  soul  is  there.' 

It.  Be  not  regardless,  either,  of  the  voice  of  the  witness.  Next  to  the  eye,  this  is  per- 
haps the  best  interpreter  of  his  mind.  The  veiy^  design  to  screen  conscience  from 
crime  —  the  mental  reservation  of  the  witness  —  is  often  manifested  in  ^he  tone  or  ac- 
cent or  emphasis  of  the  voice.  For  instance,  it  becoming  important  to  know  that  the 
witness  was  at  the  corner  of  Sixth  and  Chestnut  Streets  at  a  certain  time,  the  question 
is  asked.  Were  you  at  the  corner  of  Sixth  and  Chestnut  Streets,  at  six  o'clock  ?  A 
frank  witness  would  answer,  perhaps,  I  was  near  there.  But  a  witness  who  had  been 
there,  desirous  to  conceal  the  fact,  and  to  defeat  your  object,  speaking  to  the  letter 
rather  than  the  spirit  of  the  inquiry,  answers,  No ;  although  he  may  have  been  within 
a  stone's  throw  of  the  place,  or  at  the  very  place,  within  ten  minutes  of  the  time.  The 
common  answer  of  such  a  witness  would  be,  I  was  not  at  the  comer,  at  nx  o'clock. 
Emphasis  upon  both  words  plainly  implies  a  mental  evasion  or  equivocation,  and  gives 
rise,  with  a  skilful  examiner,  to  the  question.  At  what  hour  were  you  at  the  corner,  or 
at  what  place  were  you  at  six  o'clock  f  And,  in  nine  instances  out  of  ten,  it  will  ap- 
pear that  the  witness  was  at  the  place  about  the  time,  or  at  the  time  about  the  place. 
Theit  is  no  scope  for  further  illustrations;  but  be  watchful,  I  say,  of  the  voice,  and 
the  principle  may  be  easily  applied.  III.  Be  mild  with  the  mild;  shrewd  with  the 
crafty;  confiding  with  the  honest;  merciful  to  the  young,  the  frail,  or  the  fearful; 
rough  to  the  ruffian,  and  a  thunderbolt  to  the  liar.  But  in  all  this,  never  be  unmind- 
ful of  your  own  dignity.  Bring  to  bear  all  the  powers  of  your  mind,  not  that  you  may 
shine,  but  that  virtue  may  triumph,  and  your  cause  may  prosper.  IV.  In  a  criminal, 
especially  in  a  capital  case,  so  long  as  your  cause  stands  well,  ask  but  few  questions; 
and  be  certain  never  to  ask  any  the  answer  to  which,  if  against  you,  may  destroy  your 
client,  unless  you  know  the  witness  perfectly  well,  and  know  that  his  answer  will  be 
favorable  equally  well;  or  unless  you  be  prepared  with  testimony  to  destroy  him,  if  he 
play  traitor  to  the  troth  and  your  expectations.  V.  An  equivocal  question  is  almost  as 
much  to  be  avoided  and  condemned  as  an  equivocal  answer;  and  it  always  leads  to,  or 
excuses,  an  equivocal  answer.  Singleness  of  purpose,  clearly  expressed,  is  the  best  trait 
in  the  examination  of  witnesses,  whether  they  be  honest  or  the  reverse.  Falsehood  is 
not  detected  by  cunning,  but  by  the  light  of  troth;  or  if  by  cunning,  it  is  the  cunning 
of  the  witness,  and  not  of  the  counsel.  YI.  If  the  witness  determine  to  be  witty  or 
refractory  with  you,  you  had  better  settle  that  account  with  him  at  first,  or  its  items 


652  TORKNSIC  PRACnCX  AS  TO  SVIDEMCE^  [BOOK  IV. 

and  effective  fomL  Having  in  the  present  chapter  endeavored  to 
illustrate  this  important  subject^  we  cannot  dismiss  it  without  8 
caution.  Maxims  of  every  kind  should  be  to  us  as  guides,  to 
shorten,  as  has  been  well  observed,  the  turnings  and  windings  of 
experience, — not  as  stem  masters,  to  stifle  the  inspirations  of  ge- 
nius; and  the  greatest  advocate  is  he  who,  perfectly  conversant  with 
the  established  rules  of  his  art,  knows  when  to  break  them  alike 
with  safety  and  advantage. 

will  inemae  with  the  examuiatioii.  Let  him  have  an  opportunity  of  satisfyiDg  hlmKlf 
cither  that  he  has  mistaken  your  power  or  his  own.  Bat,  in  any  result,  be  caicfol 
that  you  do  not  lose  your  temper:  anges  is  always  either  the  precnrsor  or  evidence  of 
asBored  defeat  in  every  intellectnal  conflict.  VII.  like  a  skilful  chess-player,  in  emy 
move  fix  yoor  mind  upon  the  combinations  and  relations  of  the  game;  psititl  tnd 
temporary  success  may  otherwise  end  in  total  and  remediless  defeat.  VIII.  ^e▼er 
nndervalue  your  adversary,  but  stand  steadily  upon  your  guard:  a  random  Uow  nty 
be  just  as  fatal  as  though  it  were  directed  by  the  most  consummate  skill;  the  negii- 
gence  of  one  often  cures,  and  sometimes  renders  effective,  the  blunders  of  ssother. 
IX.  Be  respectful  to  the  court  and  to  the  jury,  kind  to  your  coUesgue,  dvil  to  yoor 
antagonist;  but  never  sscrifioe  the  slightest  principle  of  duty  to  an  overveenng 
defeienoe  toward  either.** 
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WITNE8SE8. 


1.  All  persons  are  compellable  to  give  evidence  as  witnesses  who 
are  competent  to  give  it    (See  p.  119,  Qupra,) 

2.  The  only  causes  of  incompetency  to  be  a  witness  (except  as 
mentioned  in  the  next  paragraph)  are  deficiency  or  immaturity  of 
intellect,  and  refusal  to  take  an  oath  or  affirm.    (See  p.  128,  supra,) 

3.  In  criminal  proceedings  the  defendant,  if  not  defended  by 
counsel  (a),  may  make  any  statement  he  pleases;  but  neither  the 
defendant  nor  the  husband  or  wife  of  the  defendant  can  be  examined 
upon  oath,  or  compelled  to  give  evidence. 

The  above  rule  is  subject  to  the  exceptions,  that  on  the  trial  of  an 
indictment  for  the  purpose  of  enforcing  a  civil  right  only,  the  de- 
fendant and  the  husband  or  wife  of  the  defendant  are  competent 
and  compellable  to  give  evidence  (h) ;  and  that  in  all  criminal  pro- 
ceedings under  certain  sections  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875  (c),  or  for  the  protection  of  property  under  the 
Married  Women's  Property  Act,  1882  (d),  and  in  summary  pro- 
ceedings under  the  Licensing  Acts,  1872-1874  (e),  and  the  Sale  of 
Food  and  Drugs  Act,  1875  (/),  they  are  competent  to  give  evidence. 

4  A  witness  in  civil  proceedings  is  entitled  to  his  expenses 
before  giving  evidence.  (Newton  v,  Harland,  1  M.  &  G.  956.)  In 
criminal  proceedings  he  is  not  so  entitled,  but  the  court  has,  in  most 
cases,  power  to  award  him  reasonable  compensation,  whether  he 
give  evidence  for  the  prosecution  (7  Geo.  4,  c.  64,  ss.  22,  23)  or  the 
defence  (30  &  31  Vict.  c.  35,  s.  5). 

(a)  Supra,  p.  620.  {d)  45  &  46  Vict.  c.  75,  s.  12. 

{b)  40  &  41  Vict.  c.  14.  (e)  35  &  36  Vict  c.  94,  s.  51. 

(e)  38  &  39  Vict  c.  86,  b.  11.  (/)  88  &  39  Vict  c.  63,  8.  21, 

*  The  EngliBh  editor  is  entirely  responaible  for  the  *<  Fifth  Book." 
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5.  A  witness  may  lefuse  to  answer  questions  which  in  the  opinion 
of  the  court  may  tend  to  criminate  him  for  the  future ;  but  he  may 
be  questioned  as  to  a  conviction  for  past  crime,  and  the  conviction 
may  be  proved  against  him  if  he  denies  it  or  refuses  to  answer. 
(Osbom  V,  London  Dock  Co.,  10  Ex.  698, and  p.  122,  supra;  CLP. 
Act,  1854,  a  25.) 

6.  A  party  may  contradict  bis  own  witness,  if  he  prove  hostile, 
by  other  evidence,  or  proof  of  an  inconsistent  statement  (C.  L  F. 
Act,  1854,  a  22.) 

7.  If  it  be  intended  to  contradict  an  adverse  witness  by  proof  of 
prior  statements  by  him,  his  attention  must  first  be  called  to  the 
circumstances  under  which  such  statements  were  made,  or  to  sucb 
parts  of  a  writing  which  are  to  be  used  to  contradict  him.  (G.  L  P. 
Act,  1854,  ss.  23,  24.) 

8.  Jurors  may  in  no  case  disclose  what  passed  amongst  them  as 
such ;  a  legal  adviser  may  not  disclose  the  communications  of  hit 
client  without  his  client's  leave;  and  husband  and  wife  are  not  com- 
pellable to  disclose  communications  to  each  other  during  marriage. 
(See  p.  561,  supra,) 

9.  On  the  application  of  either  party,  the  judge  has  a  diacretiott 
to  order  all  witnesses,  except  the  parties,  their  solicitors,  and  the 
witness  under  examination,  out  of  court 

10.  No  action  lies  against  a  witness  in  respect  to  his  evidence. 
(Seaman  v.  Netherclifb,  2  C.  P.  D.  53.) 

PLURALmr  OF  WrrKESSEs. 

11.  Except  as  in  the  next  four  paragraphs  mentioned,  the  tes- 
timony of  one  witness  is  sufi&cient  in  law,  —  the  weakness  of  aucb 
testimony  being  merely  a  matter  to  be  considered  as  a  fact 

12.  Two  witnesses  at  the  least  are  required  to  prove  peijuiy  or 
treason.     (See  p.  601,  sujnu.) 

13.  Two  witnesses  are  required  for  the  attestation  of  a  will 
(Wills  Act,  s.  9,  p.  223,  supra.) 

14  A  man  may  not  be  convicted  of  perjury  except  on  the  evi- 
dence of  two  witnesses,  or  the  corroborated  evidence  of  one.  (B* 
V,  Shaw,  10  Cox,  C.  C.  66.) 

16.  A  man  may  not  be  adjudged  the  father  of  an  illegitimate 
child  (A),  and  judgment  may  not  be  giv^i  for  the  plaintiff  in  an 

ih)  Baftaitiy  Act,  1S7S,  t.  4. 
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action  for  breach  of  promise  of  marriage  (i),  unless  the  evidence 
of  the  mother  or  the  plaintiff  be  corroborated  in  some  material 
particular. 

16.  The  unsupported  evidence  of  an  accomplice  is  legally  admis- 
sible, but  it  is  usual  for  a  judge  to  tell  a  jury  that  they  ought  not  to 
believe  it    (See  p.  171,  supra.) 

Documents. 

17.  The  construction  of  a  document  is  to  be  decided  by  the  judge. 
(See  p.  219,  supra,) 

18.  No  action  can  be  brought  on  a  promise  of  an  executor  to 
be  personally  liable ;  a  promise  of  any  person  to  answer  for  the 
present  or  future  debt  of  another;  a  promise  in  consideration  of 
marriage ;  a  contract  to  let  or  sell  land ;  or  a  contract  not  to  be 
performed  within  one  year  from  the  making  thereof;  unless  the  con- 
tract or  some  memorandum  thereof  be  in  writing,  signed  by  the 
party  to  be  charged,  or  his  authorized  agent 

19.  No  action  can  be  brought  on  a  contract  for  the  sale  of  goods 
for  £10  or  more,  unless  the  buyer  accept  part  of  the  goods,  or  make 
some  payment,  or  the  contract  or  some  memorandum  thereof  be  in 
writing,  signed  by  the  party  to  be  charged,  or  his  authorized  agent 
(Stat  of  Frauds,  ss.  4, 17.) 

20.  Writing  is  required  to  prove  the  sale  of  a  ship,  or  of  a  copy- 
right, and  the  execution  of  a  will     (See  p.  46,  supra.) 

21.  Oral  evidence  is  inadmissible  to  contradict,  vary,  or  explain 
written  documents,  except  to  explain  ambiguities  not  appearing  on 
the  face  of  the  documents  themselves,  to  impeach  the  documents 
for  duress  or  fraud,  to  show  usage,  or  to  establish  a  collateral  con- 
tract    (See  p.  229,  supra.) 

22.  Interlineations  or  alterations  in  a  material  pait,  but  in  no 
other  part,  vitiate  a  document  (Aldous  v.  Cornwall,  L.  R,  3  Q.  B. 
573,  and  p.  238,  supra.) 

23.  An  unstamped  document,  which  ought  to  have  been  stamped, 
is  admissible  in  evidence  (except  in  criminal  proceedings)  only  on 
payment  of  the  stamp  duty  and  a  penalty ;  and  the  duty  payable 
is  that  which  would  have  been  payable  in  accordance  with  the  law  in 
force  at  the  time  of  the  execution  of  the  document  (See  p.  239, 
supra.) 

(0  82  ft  88  Vict  c  eS,  a.  2. 
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24.  A  lost  or  not  produced  document  is  presumed  to  have  been 
duly  stamped.     (Pooley  v.  Godwin,  4  A.  &  R  94.) 

25.  A  letter  expressed  to  be  written  without  prejudice  cannot  be 
received  in  evidence  either  for  or  against  the  writer,  nor  can  the 
reply  thereto,  though  not  expressed  to  be  written  without  prejudice. 
(Paddock  v.  Forrester,  3  M.  &  G.  903.) 

26.  Documents  more  than  thirty  years  old  prove  themselves,  if  it 
be  proved  that  they  come  from  their  proper  place  of  custody,  or  from 
a  place  where  they  might  reasonably  be  expected  to  be  found  (Rv. 
Farringdon,  2  T.  R  471 ;  Croughton  u  Blake,  12  M.  &  W.  205;  Doe 
d.  Thomas  v.  Beynon,  12  A.  &  E  431.) 

Handwriting. 

27.  Handwriting  may  be  proved  by  any  person  who  has  ever  seen 
the  alleged  writer  write,  or  who  has  been  in  correspondence  with 
him  (Doe  d.  Mudd  v,  Suckermore,  5  A.  &  K  at  p.  730) ;  or  by 
comparison  with  any  writing  proved  to  be  genuine  (C.  L  P.  Act^ 
1854,  s.  27). 

28.  Handwriting  may  be  disproved  by  the  evidence  of  peisons 
who  have  made  handwriting  a  subject  of  study.  (Newton  v.  Bick- 
etts,  9  H.  L  C.  262.) 

Pkimart  Evidence  of  Docubients. 

29.  As  a  general  rule,  documents  are  provable  by  the  prodnction 
of  the  originals  alone.     (See  p.  445,  mpra,) 

Secondary  Evidence  of  Document& 

30.  Registers  of  births,  marriages,  and  deaths,  orders  of  the  Pri^ 
Council,  and  a  very  lai^e  number  of  other  public  documents,  are 
provable  by  "  London  Gazette,'*  or  examined  copies,  or  in  the  other 
manner  prescribed  by  particular  statutes.     (See  p.  460,  supra) 

31.  A  lost  document  is  provable  by  a  copy,  or  by  oral  evidence 
of  its  contents,  upon  proof  that  it  has  not  been  found  after  sufficient 
search  made.  (Gathercole  v.  Miall,  15  M.  &  W.  319,  and  p  450, 
supra.) 

32.  Secondary  evidence  is  admissible  of  the  contents  of  a  docu- 
ment in  possession  of  the  opposite  party,  after  notice  to  and  failure 
by  him  to  produce  it 

33.  A  witness  being  sworn,  and  having  in  court  a  document  in 
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his  possession,  is  bound  to  produce  it  if  required,  though  he  has  not 
received  a  notice  to  produce  it     (Dwyer  v.  Collins,  7  £x.  639.) 

34.  When  once  secondary  evidence  is  admissible,  any  kind  of 
secondary  evidence  is  admissible,  although  a  better  kind  may  have 
been  obtainable.  (Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102,  and  p. 
452,  supra,) 

Relevancy, 

35.  Evidence  must  be  directed  and  confined  to  the  matters  in 
issue.     (See  p.  257,  supra,) 

36.  Evidence  as  to  matters  not  in  issue  may  be  given  in  order  to 
prove  intent;  thus,  upon  a  trial  of  A.  for  poisoning  B.,  evidence  is 
admissible  that  he  has  also  poisoned  C.     (See  p.  264,  supra,) 

37.  Evidence  of  the  character  of  parties  is  not  admissible,  except 
where  the  nature  of  the  proceedings  is  to  put  the  character  in  issue^ 
or  where  the  proceedings  are  criminaL     (See  p.  265,  supra.) 

38.  In  criminal  proceedings  evidence  of  the  good  character  of  the 
prisoner  is  admissible,  and  if  given  may  be  contradicted  by  evidence 
of  bad  character,  or,  if  the  trial  be  for  felony, -^by  proof  of  a  prior 
conviction  for  felony.     (6  &  7  Will.  4,  c.  Ill,  p.  269,  supra.) 

39.  It  is  the  general  reputation  of  the  party,  and  not  the  indi- 
vidual opinion  of  the  witness  as  to  his  disposition,  which  is  evidence 
to  character.     (R  v.  Rowton,  34  L  J.,  M.  C.  57,  and  p.  269,  supra,) 

Burden  of  Proof. 

40.  The  burden  of  proof  lies  on  the  party  who  asserts  the  affirma- 
tive, in  substance,  of  the  question  in  dispute.  (Amos  v,  Hughes,  1 
M.  &  R  464,  and  p.  281,  supra,) 

How  MUCH   MUST  BE  PROVED. 

41.  It  is  sufficient  if  the  issues  raised  are  proved  in  substance. 
(See  p.  286,  supra,) 

Presumptions. 

• 

42.  It  is  an  irrebuttable  presumption  of  law,  that  an  infant  under 
seven  years  cannot  commit  felony ;  and  that  every  person  knows  the 
law. 

43.  It  is  a  rebuttable  presumption  of  law,  that  a  child  bom  dur- 
ing wedlock  is  the  child  of  the  marriage ;  that  any  person  is  sane  or 
innocent;  and  that  any  person  has  discharged  the  duties  cast  upon 
him  by  law.     (See  p.  347,  supra,) 

42 
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44.  Amongst  presumptions  of  fact  are  the  presumptions  that  the 
ordinary  course  of  nature  is  observed  ;  that  a  woman  above  a  certain 
age  will  not  bear  childran,  and  that  no  person  will  pay  money  which 
he  knows  not  to  be  due.     (See  p.  320,  supra,) 

45.  Special  presumptions  take  precedence  of  general,  a  g.  the 
presumption  of  innocence  may  be  rebutted  by  the  presumption  of 
guilt  arising  from  the  recent  possession  of  stolen  property. 

46.  Presumptions  derived  from  the  course  of  nature  are  stronger 
than  casual  presumptions. 

Hearsay  Evidence. 

47.  Hearsay  evidence  is  generally  not  admissibla 

48.  Hearsay  evidence  may  be  given  of  the  evidence  of  a  deceased 
witness  at  a  former  trial  between  the  same  parties ;  of  matters  of 
pedigree,  and  matters  of  general  interest ;  of  the  declarations  of  de- 
ceased persons  against  their  own  interest,  or  in  the  regular  course  of 
business,  and  of  dying  declarations ;  also,  on  interlocutory  motiona 
(See  p.  471,  supra,) 

Opinion  Evidence. 

49.  The  opinions  of  witnesses  are  not  receivable  as  evidence  ex- 
cept where  the  identity  of  a  person  or  thing  is  in  issue,  or  where  the 
witness,  commonly  called  an  ''  expert,''  has  professional  knowledge  of 
the  matters  deposed  to.     (See  p.  494,  supra.) 

Self-Regarding  Evidence. 

50.  The  law  rejects  what  a  man  has  stated  on  his  own  behalf,  and 
admits  what  he  has  stated  against  himself;  but  where  a  document 
or  statement  is  partly  favorable  and  partly  unfavorable  to  a  party, 
the  whole  of  it  is  admissible.  (Handle  v,  Blackburn,  5  Taunt  245, 
and  p.  506,  supra,) 

Admissions. 

51.  An  admission  is  receivable  as  primary  evidence  of  the  con- 
tents of  a  written  document  (Slatterie  v,  Pooley,  6  M.  &  W.  664^ 
and  p.  513,  supra,) 

52.  The  fact  that  a  party  requested  a  witness  to  give  false  evi- 
dence  is  admissible  evidence  against  such  party,  as  being  tantamount 
to  an  admission  that  the  party  has  a  bad  case.  (Moriarty  v,  London, 
Chatham,  &  Dover  R.  Co.,  L.  R,  5  Q.  B.  314,  and  p.  513,  supra) 
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Confessions  in  Cbiminal  Cases. 

53.  The  confession  of  the  prisoner  is  admissible  evidence  against 
him  if  freely  made,  otherwise  not.     (See  p.  537,  supra.) 

Admissions  in  Criminal  Cases. 

54  Such  confession  as  above  is  the  only  admission  receivable  as 
evidence  against  the  defendant  in  criminal  cases.  (See  p.  543, 
supra,) 
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A. 

ABANDONMENT, 

of  easement,  wben  presumed,  Z79. 

ABBREVIATIONS, 

parol  eyidence  of,  232. 
judicially  noticed,  262. 

ABDUCTION. 

the  female  a  competent  witness  in  cases  of,  though  married  to  the  accused,  175 

ABORTION, 

dying  declarations  not  admissible,  ^84,  485. 

ABSENCE, 

presumption  of  death  from,  293,  392.    (See  Death.) 
from  jurisdiction  as  a  disability,  481. 

ABSENT  WITNESS, 

former  evidence  of,  admissible,  472. 

ABSTRACTS, 

secondary  eridence,  445. 

ABUSES, 

of  judicial  evidence,  55. 

of  artificial  presumptions,  32. 

of  the  principle  of  incompetency,  50,  132. 

ACCEPTOR, 

cannot  dispute  signature  of  drawer,  521. 
aliter  of  indorsements,  522. 

ACCIDENT, 

an  infirmative  hypothesis  affecting  real  evidence,  204. 
rei  inter  alios  may  negative,  487. 

ACCOMPLICES, 

evidence  of,  admissible,  169. 

matter  for  judicial  comment,  70,  585. 
will  warrant  conviction,  585. 
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ACCUSED  PERSONS, 

incompetency  of,  as  witnesses,  180. 
exceptions,  180. 

recommendation  of  Criminal  Code  Commission,  181,  n.  (r). 
presumed  innocent,  345.     (See  Innocence.) 
statements  made  by,  in  their  defence,  620. 
not  subjected  to  judicial  interrogation.  S43. 

ACKNOWLEDGMENT, 

of  debt  by  joint  promisor,  508. 

ACQUIESCENCE  OF  OWNER  OF  INHERITANCE, 

possession  with,  necessary  to  raise  presumption  of  ri^t,  369,  378. 

ACT  OF  GOD, 
what  is,  408. 
excuses  carrier,  408. 
or  innkeeper,  409. 

ACTA,  RES  INTER  ALIOS.    (See  Rbs  mTEii  Alios.) 
rule  as  to ;  antiquity  of,  100,  n.  (k). 
meaning  of,  487. 
illustrations  of,  489,  491. 
exceptions  to,  493. 

ACTING  IN  PUBLIC  CAPACITY, 
presumption  from,  352. 

ACTION, 

consequences  of,  presumption  as  to,  305. 
proceedings  before  trial  of,  608. 
at  trial  of,  614. 

ACTS  OF  PARLIAMENT, 
table  of,  as  to  eyidence,  113. 
promulgation  of,  339. 

ACTS  OF  STATE, 

judicially  noticed,  260. 

ADDRESSES, 

of  parties  or  their  counsel  at  trials,  how  regulated,  615. 

ADJOURNMENT  OF  TRIAL,  638. 

AD  MEDIUM  FILUM  AQU^, 
ownership,  when,  405,  406. 

ADMINISTRATOR, 

title  of,  relates  back  to  death  of  deceased,  317. 

ADMISSIBILITY  OF  EVIDENCE, 
distinction  between,  and  weight  of,  67. 
is  matter  of  law,  70. 

fiicts  on  which  it  depends  are  to  be  decided  by  the  court,  70. 
general  rule  respecting,  —  the  best  cridenoe  must  be  given,  78.    (See  Best 
Eyidengb.) 
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ADMISSION, 

before  trial,  612. 

notice  to  admit  documents,  613. 

ADMISSIONS, 

by  partiea  to  a  suit,  507* 

in  former  trial,  507. 
in  a  Yoid  instrument,  507. 
may  be  procured  by  inducement^  507* 
but  not  by  duress,  507. 

(See  Ck>KFE8SiONS.) 
by  persona  identified  in  legal  interest^  607. 
privies  in  law,  507. 
blood,  507. 
estate,  507* 
by  persons  jointly  interested,  508* 
interested  in  result,  508. 

community  of  interest  not  sufficient^  508. 
court  to  be  satisfied  by  evidence  oHuHde,  608. 
may  be  in  any  form,  507. 
as  affecting  statute  of  limitations,  508. 
by  nominal  party  to  the  record,  508. 
by  person  referred  to,  508. 
by  agents,  508,  509. 
husband  and  wife,  509. 
attorneys,  509. 
partners,  509. 
principal  and  surety,  509. 
by  conduct,  509. 

are  circumstantial  evidence,  509. 
statements  in  presence,  509,  510. 
statements  in  letter,  509,  510. 
in  view  of  compromise,  510. 

must  be  "  without  prejudice,"  510. 
sacrifice  for  peace  not  admissible,  510. 
collateral  fact  admitted^  may  be  proved,  610. 
effect  of,  510. 

how  far  conclusiye,  510,  521. 

primary  evidence  of  contents  of  written  documents,  79,  218,  610,  513. 
in  equity  answers,  510. 
if  acted  on,  may  be  conclusive,  521. 
are  a  levamen  probaiionis,  510. 
judicial,  effect  of,  509,  522. 

are  evidence  at  all  times,  575. 
criminal,  537.    (See  Cosfbssions.) 
whole  of,  must  be  taken  together,  511. 
will  not  prove  execution  of  attested  instrument,  215. 

ADMITTANCE, 

to  copyhold,  presumed  in  favor  of  poaaession,  881. 
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AD  QUOD  DAMNUM, 

writ  of,  presumed  in  favor  of  possession,  380. 

ADULTERY, 

coutinuance  of,  vhen  presumed,  389. 
proof  of,  418. 

parties  competent  witnesses  in  proceedings  instituted  in  consequence 
of,  178. 
their  husbands  and  wives,  178. 
privilege  as  to  answering  questions,  tending  to  show  that  witness  his 

been  guilty  of,  178. 
in  the  canon  law  not  provable  by  confession  alone,  419. 
aliter  in  divorce  court,  419. 

ADVERSARY, 

leadmg  questions  may  be  put  to,  627. 
may  be  contradicted,  if  own  witness,  630. 
may  be  examined  es  adperto,  627,  630. 

(See  CROSS-EXAMINATION;  Witness.) 

ADVERSE  CLAIM. 

admits  execution  of  attested  instrument,  216. 

ADVERSE  USER, 

defeats  an  easement,  when,  379. 

ADVERSE  WITNESS, 

who  is,  within  17  &  18  Vict.  c.  125,  s.  23,  638. 

may  be  asked  leading  questions,  627. 

may  be  examined  ex  adv&rso,  when,  630,  631,  ei  seq, 

(See  CROSS-EXAMINATION ;  Witness.) 

ADVOCATE.    (Sec  Attoeney.) 
a  competent  witness,  184. 

AFFIDAVIT  OF  WITNESS, 

when  it  may  be  read  at  the  trial,  93. 

AFFILIATION,  ORDER  OF, 

corroborative  evidence  required  in  application  for,  605. 

AFFIRMATION, 

in  lieu  of  oath,  when  allowed,  165,  166. 

AFFIRMATIVE, 

of  facts  or  propositions ;  onus  of  proving  lies  on  the  party  who  asserts,  279- 
(See  Burden  of  Proof.) 

AFFIRMATIVE  EVIDENCE, 
better  than  negative,  280. 

AFFIRMATIVE  FACTS, 

how  distinguished  from  negative,  8. 

AGE  OF  WITNESS, 

how  far  testimony  of  children  admissible,  149. 
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AGENT, 

admissions  by,  508,  518. 

must  be  within  scope  of  autboritj,  508. 

(See  Admissions.) 
estopped  from  denying  title,  523. 
common,  communications  to,  not  privileged,  565. 
cannot  delegate  his  authority,  519. 
communications  to,  when  privileged  from  disclosure,  564,  567* 

(See  P&IYILEGED  COXMUNICATIOMS.) 

AGREED  JUDGMENT, 
how  far  conclusive,  575. 

AGREEMENT,  SUBSEQUENT, 
parol  evidence  of,  331. 

ALIBI, 

when  true,  the  most  complete  of  all  defences,  846. 
means  of  detecting  when  fabricated,  645. 

ALMANAC, 

may  be  referred  to  as  evidence,  860. 

ALTERATIONS, 

in  documents,  effect  of,  838. 
presumptions  as  to,  299,  300,  303. 
in  negotiable  paper,  300. 

ALTERNATIVE  QUESTION, 
may  be  leading,  626. 

AMBASSADOR,  FOREIGN, 
not  compellable  to  testify,  119. 

AMBIGUITY, 

latent  and  patent  ambiguities,  difference  between,  833,  833,  834. 

distinction  applied,  833,  833. 
evidence  to  explain,  when  admissible,  834. 
latent,  always  explainable,  233. 
distinguished  from  unintelligibility  and  inaccuracy,  835. 
avoids  judgments,  579. 
verdicts,  579. 
awards,  580.  - 

(See  Pahol  Evidencx  Rule.) 

AMENDMENT  OF  VARIANCES, 

statutes  authorizing  in  civil  cases,  889. 

in  criminal  cases,  889. 
ANCESTOR, 

death  of  remote,  without  issue,  when  presumed,  381. 

ANCIENT  DOCUMENTS, 

comparison  of  handwriting,  in  cases  of,  841,  847. 
admissible  to  prove  matters  of  public  interest,  475. 

or  ancient  possession,  478. 
presumed  accurate,  89. 
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ANCIENT  LIGHTS, 

absolute  right  to,  in  twenty  years,  373. 

ANCIENT  POSSESSION, 
declarations  concerning,  478. 
corroboration  required,  478. 

ANSWER, 

cannot  be  suggested  to  witness^  when,  626. 

ANTECEDENT  CONDUCT  OR  POSITION  OP  ACCUSED, 

presumption  of  guilt  from,  428. 

ANTE  LITEM  MOTAM, 
meaning  of,  475,  476. 
declarations  of  deceased  members  of  family  admissible,  475,  477. 

prima  facie  proof  of  relationship  of  declarant  sufficient^  477,  n.  (c). 
declarations  of  public  matters  must  be,  475. 

ANTIQUARIES, 

evidence  of,  as  to  date  of  handwriting,  500. 

APPOINTMENTS,  OFFICIAL, 

acting  in  public  capacity,  evidence  of,  352. 

APPROVERS.    (See  Accomplices.) 
evidence  of,  169. 

ARBITRATOR, 

competent  witness,  how  far,  193. 
evidence  on  former  trial  before,  473. 

ARTIFICIAL  LEGAL  CONVICTION,  56, 

ARTIFICIAL  PRESUMPTIONS, 
abuse  of,  32,  326. 
legitimate  use  of,  328. 

ASSAULT, 

indecent,  character  evidence  admia8ible»  266. 
husband  or  wife  witness  in  case  of,  74. 

ASSIGNOR, 

admissions  by,  bind  assignee,  507.  ' 

must  be  before  assignment^  507,  508. 
cases  contra,  507,  508. 
ASSUMPTION, 

presumption  of  law  is  rather  an,  298. 

of  fact  not  permitted  in  question,  when,  696. 
ATHEISM, 

formerly  a  ground  of  incompetency  to  give  evidence,  131,  163. 

form  of  deckration  in  case  of,  166. 

disbelief  in  future  state  not  legal,  131. 

ATTESTED  COPY, 

in  proof  of  public  documents,  454-456. 
by  act  of  Congress,  455. 

judicial  construction  of,  455. 
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ATTESTED  COPY -- ewUimted. 
not  excIasiTe,  455. 
applied  to  registry  of  deeds,  456. 
extends  to  civil  causes,  466. 

to  equity  records,  455. 

and  courts  of  probate,  455. 

but  not  to  Federal  courts,  455. 

ATTESTED  INSTRUMENTS,    (See  Doctmbots.) 
proof  of,  222. 

ATTESTING  WITNESS, 
not  necessary  to  call,  223. 

unless  attestation  required  by  law,  223. 
at  common  law,  must  be  called,  215. 
one  sufficient,  unless,  &c.,  215. 
if  all  unavailable,  handwriting  proved,  216. 
need  not  call  in  case  of  ancient  documents,  216. 
sHier  in  Maasachusetts,  216. 
possession  to  be  proved  in  suck  cases,  216. 
handwriting  of  obligor  required  in  certain  cases,  216. 
need  not  call  witness  if  adverse  claim,  ftc.,  216. 
office  copy  need  not  be  proved,  when,  215. 
may  be  contradicted,  215,  630. 

or  discredited,  630. 
is  an  expert  as  to  sanity,  496. 

reason  of  rule,  496. 
to  will,  devise,  ftc.,  to  void,  131, 142, 143. 

(See  Witness.) 

ATTORNEY.    (See  Solicitor.) 
a  competent  witness,  131, 184. 
account  book  of,  is  a  "  shop  book,**  482. 
may  testify  as  an  expert,  496. 
admissions  by,  509. 
communications  to,  privileged,  564. 

(See  Clibnt;  Privilsobi)  GoMXtmiCATiORs.) 
what  is  covered  thereby,  564. 
must  be  information  gained  from  dtent  professionally,  564,  567. 

and  confidentially,  565. 
if  fraudulent,  not  privileged,  564,  565. 
privilege  extends  to  tide-deeds,  565,  608. 
reason  of  rule,  565. 
who  is  a  legal  adviser,  564. 
retainer  not  essential,  564. 
j»rotection  of  client  coextensive,  564. 
dient  may  waive,  564,  567. 
by  answering,  564. 
but  not  by  taking  the  stand,  564. 

or  by  calling  the  attorney  as  a  witness,  564. 
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AUTOGRAPH, 
what,  243. 

AUTREFOIS  ACQUIT.  575. 

AUTREFOIS  CONVICT,  575. 

AVOIDANCE, 

new  facts  in,  when  admissible,  575. 

AWARDS, 

presumptions  in  faTor  of,  355. 
Toid,  for  want  of  certaintj,  580. 

or  if  impossible,  580. 

or  illegal,  5S0. 

B. 

BAILEE, 

estopped  to  deny  title,  522. 

BANK  BILLS  AND  BOOKS, 

when  provable  bj  examined  copies,  462,  463. 

BANKERS'  BOOKS, 

examined  copy  of  entry  in,  prima  facie  endenoe,  115,  462,  463. 

BARRISTER,    (See  Attowtet.) 
a  competent  witness,  1S4. 

BASIS, 

of  opinion,  not  to  be  settled  by  witnesi,  495. 
is  admissible,  when,  495. 
BASTARDY, 

presumption  against,  348. 

corroboratiTc  eridenoe  required  in  proceedings  in,  585,  605. 

eyidence  of  character  admissiible  in  suits  for,  266. 

BEGIN,  RIGHT  TO, 

decided  by  the  judge,  624. 

principles  by  which  it  is  gOTcmed,  276,  622. 

in  some  cases  regulated  by  statute,  624. 

erroneous  ruling  respecting,  when  ground  for  a  new  trial,  624. 

advantages  and  disadvantages  of  having  to  begin,  624. 

BELIEF  IN  HUMAN  TESTIMONY, 
natural  tendency  to,  18. 

BELIEF,  RELIGIOUS, 

want  of,  formerly  a  ground  of  incompetency,  158. 

(See  Atheism.) 

BENEFICIAL  ENJOYMENT, 
presumptions  in  support  of,  380. 

BENEFIT, 

presumption  of,  in  cases  of  grant  of  estate,  344. 
presumption  of  Willingneas  to  accept,  344. 
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BEST  EVIDENCE, 

mast  be  giren,  78.  ' 

role  unbigaous  as  stated,  78. 

not  trae,  best  evidenoe  fMjf  be  g;iyen,  hearsay,  &c.,  78. 
or  that  it  maw/  be  given,  78. 

less  credible  witness  not  rejected,  78,  79. 
proof  of  words  though  speaker  in  court,  79. 
a  fundamental  principle  of  English  law,  78. 
its  extended  application  doubted,  78. 
this  rule  yery  often  misunderstood,  80. 
assumed  scope  of  rule,  78. 
present  scope  of  rule,  79,  217* 
substitutionary  evidence  rejected,  79. 
true  meaning  understood  by  chief  applications  of,  81. 

1.  Evidence  should  come  through  proper  instruments,  81. 

parol  evidence  of  documents,  not  allowed,  79. 

but  admission  is  probably  sufficieut,  79,  218,  510. 
no  degrees  of  secondary  evidence,  79,  218. 
ndc  does  not  apply  to  public  documents,  457* 

2.  Evidence  must  be  original,  and  not  derivative,  81.    (See  Dbbtvatite  Evi- 

dence. 

3.  There  must  be  a  visible  connection  between  the  principal  and  the  eviden- 

tiary &cts,  82,  257,  258: 

(See  Facts  d?  Issue.) 
BIAS. 

of  witness,  material  to  issue,  633. 
corroborative  statements  in  case  of,  633. 

BIBLE,  FAMILY, 

may  be  evidence  of  pedigree,  476. 

BIGAMY,  PROSECUTIONS  FOR, 

competency  as  witness  of  second  husband  Or  wife,  175. 

an  actual  marriage  must  be  proved  in,  348. 

exemption  from,  by  seven  years'  absence,  392. 

conflicting  presumption  of  continuance  of  life  and  innocence,  354. 

BILL  OF  EXCEPTIONS.    (See  Exceptioks,  Bill  op.) 
what,  639. 
abolished,  639. 

BILL  OF  EXCHANGE, 

consideration  for,  presumed,  388. 

presumed  accepted  witiiin  reasonable  time  after  date,  388. 

estoppels  as  to,  521,  522. 

(See  Acceptor.) 
BILL  OF  LADING, 

par»i  evidence,  rule  applies  to,  229. 

how  &r  conclusive,  522. 

BILL  OF  PARCELS, 

not  under  parol  evidence  rule,  229. 
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BIRTHS,  REGISTERS  OP, 
*      public  documents,  459. 
bow  provable,  4^0. 

BLOOD, 

stains  of,  mistaken  inference  from,  208. 

BOOK-ENTRY, 

Massachusetts  rule  as  to,  479. 

BOOKS, 

of  the  Bank  of  England,  proof  of,  469,  460. 
of  bankers  genendlj,  462. 
tradesmen's,  to  refresh  memory,  484. 

BOTTOMRY, 

decree  of,  is  t«  rem,  574. 

BOUNDARY, 

public,  reputation  as  to,  474. 
private,  reputation  as  to,  474. 

statements  of  witnesses,  474. 

fuoii  public  matter,  474. 

Massachusetts  rule,  474. 

BREACH  OF  PROMISE  OP  MARRIAGE, 
parties  competent  witnesses,  178. 
character  evidence  admissible,  266. 

BURDEN  OP  ESTABLISHING, 
never  shifts,  274. 

negative  allegations,  274. 
criminal  cases,  275. 
proceedings  not  by  common  law,  275. 
in  particular  issues,  276. 

BURDEN  OF  EVIDENCE, 
shifts,  275. 

he  who  asserts  must  prove,  275. 

aliier  of  matters  within  knowledge  of  other  party,  875. 
presumptions  of  law  shift  this  burden,  275,  300,  901. 
in  particular  issues,  276. 

BURDEN  OP  PROOF,  OR  ONUS  PROBANDI, 
natural  pnnciples  regulating,  276. 
legal  rules  affecting,  277. 
test  for  determining,  279. 
principles  regulating,  279. 
general  rule, 

lies  on  the  party  who  asserts  the  affirmative,  379. 

fallacy  of  the  maxim  that  a  negative  is  incapable  of  proof,  279. 
difference  between  negatives  and  negative  avermeots,  280. 
determined  by  the  affirmative  in  n^tanee  not  the  aflrmatffc  id 
/am,  281. 
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BURDEN  OF  PROOF,  OR  ONUS  PROBANDI— w«/ijiirerf. 

when  shifted  by  presumptioiis,  276,  282. 

lies  on  the  partj  who  has  peculiar  means  of  knowledge,  275,  282, 

sometimes  cast  on  parties  by  statute,  28^  299. 

phrase  of  double  meaning,  274. 

burden  of  establishing,  274.    (See  Burbsh  ot  Establishivg  ) 
burden  of  eyidence,  275.     (See  Bujkdbn  or  Eyidence.) 

BUSINESS, 

declarations  by  deceased  persons  in  course  of,  admissibility  of,  480. 
if  self-serving,  not  admissible,  480. 
must  be  contemporaneous,  480. 
if  an  entry,  must  be  original,  480. 

and  based  on  personal  knowledge,  480. 
insanity  or  absence  sulEcient  to  admit,  480,  48L 
so  in  all  cases,  481. 
modem  extension  of  rule,  481. 
part  of  retgetta,  481. 
presumptions  from  course  of,  387. 

in  private  offices,  388. 
secrets  of,  not  protected,  564,  566,  572.    (See  Fsiyileosd  CoxicuiriCATioirs.) 

BY-LAWS, 

presumed  in  favor  of  possession,  380. 
mode  of  promulgation  of,  339. 


C. 

CANCELLING  DEED, 

prima  facie  evidence  of  revocation,  886. 

CANON  LAW, 

rules  of,  as  to  competency  of  witnesses,  50. 
number  of  media  of  proof  required  by,  54. 
system  of  artificial  legal  conviction  under,  56. 
adultery  not  proved  in,  by  confession  alone,  418< 
practice  of  torture  in,  542. 

CARELESSNESS, 

not  a  ground  for  legal  relief,  305. 

CARICATURE, 

may  be  a  document,  215. 

CARRIERS, 

presumptions  affecting,  408. 

part  of  substantive  law,  305. 
bin  of  lading,  belongs  to  law  of,-  522, 
are  insurers,  when,  303,  408. 

CAUSATION, 

in  ft»  guta,  469. 
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CERTAINTY, 

original  sense  of,  4. 

secondary  —  moral  certainty,  4. 

of  guilt,  degree  of,  required  in  criminal  cases,  417* 

of  testimony  required,  631. 

must  be  more  than  doubt  or  surmise,  631. 

CERTIFICATION, 

of  checks,  how  far  an  estoppel,  522. 

CERTIFIED  COPIES, 
proof  by,  460. 
proof  of  execution,  when,  457.     (See  Public  Documevts.) 

CHAIN  OF  EVIDENTIARY  FACTS,  294. 
probative  force  of,  in  presumptive  proof,  302. 

CHALLENGE, 

lies  to  jury,  not  to  judge,  68. 

CHANCERY,  COURT  OF.    (See  Equity.) 
introduction  of  vitja  voce  evidence  into,  106. 
answers  in,  how  negatived,  585. 

CHANGE, 

presumption  against,  303. 

CHANGE  OF  LIFE  OR  CIRCUMSTANCES, 
presumption  of  guilt  from,  434. 

CHAPEL,  ANCIENT, 

consecration  of,  presumed,  from  performance  of  Divine  service  theretn,  381. 

CHARACTER,  EVIDENCE  OF, 
of  parties, 

not  receivable,  265,  267. 
exceptions,  265,  267* 

criminal  proceedings,  265.     (See  Ckoosal  Pbocexoikgs.) 
when  character  is  in  issue,  266. 
character  for  veracity,  266. 
"reputation  is  character,"  265. 
rule  criticised,  265. 
remnant  of  compurgation,  265. 
liable  to  be  misunderstood,  269. 
opinion  of  witness  not  admbsible,  269. 
Beff,  V.  Rowton,  269. 

criticism  of,  269  (»). 
may  be  contradicted,  270. 

but  not  by  proof  of  particular  acts,  270. 
exceptions,  270. 

proof  of  prior  conviction,  270. 
witnesses  to,  treated  with  too  much  indulgence,  271. 
of  witnesses,  272. 
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CHABACTER,  EVIDENCE  OY  ^  continued, 

evidence  of  general  bad  character  for  vencitj^  631«  633«  633. 
good  character  in  rebattal,  admissible  when,  633. 
of  lower  animals,  by  particular  facts,  265. 

CHARITIES, 

power  of,  to  sell  lands,  when  presumed,  381. 

CHASTITY, 

evidence  to  impeach  in  cases  of  rape,  admissibility  of,  266,  267. 
evidence  of,  in  other  cases,  266. 

particular  acts  admissible,  when,  266. 
lack  of,  cannot  impeach  veracity,  266. 

CHECK, 

stubs  not  shop-books,  48 2. 

certification  of,  how  far  an  estoppel,  522. 

CHEMICAL  TESTS  FOR  POISON, 
observations  on,  425. 

CHIEF,  EXAmNATION  IN, 

leading  questions  not  in  general  allowed  on,  626,  627* 
exceptions,  627,  628. 

CHILD-BEARING, 

capacity  of,  presumption  as  to,  341. 

CHILDREN, 

presumptions  as  to  capacity  to  commit  crime,  341. 

when  under  seven  years  of  age,  29,  341. 

between  seven  and  fourteen,  29,  341. 
dying  declarations  of,  when  receivable,  486. 
testimony  of,  rules  as  to  admitting,  130,  156.     (See  Iitpants.) 
whether  they  can  make  declaration. in  lieu  of  oath,  156. 
interested  to  report  exact  language,  157. 
conversation  in  presence  of,  still  private,  563. 

CHINA, 

false  confessions  of  capital  offences  in,  553. 

CHOICE,  DOMICIL  OF, 
when  abandoned,  402,  403. 

CIRCUIT  COURTS, 
jurisdiction  of,  314. 

CIRCUMSTANTIAL  EVIDENCE, 
what,  24,  292. 
different  kinds  of, 
conclusive,  293. 
presumptive,  293. 
equally  admissible  with  direct  evidence,  292,  293. 
con^arison  between,  and  direct  evidence,  293,  295,  298. 
distinction  has  been  rejected,  292. 

43 
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CIRCUMSTANTIAL  EVIDENCE— r(Mi/f««tfrf. 

not  affected  by  the  rule  requiring  primary  evidence,  463. 
definitions,  292. 
force  of,  292,  293. 

CITIZEN, 

corporation  not  a,  314. 

CIVIL  CASES, 

sanity  in,  301,  302. 
dying  declarations  in,  485. 
record  in,  how  authenticated,  455. 

CIVIL  LAW, 

rules  of,  as  to  competency  of  witnesses,  50. 

practice  of,  as  to  number  of  media  of  proof,  53. 

practice  of  torture  in,  542. 

extravagant  weight  attached  to  confessions  by,  541. 

proof  of  liandwriting  in,  241,  «.  (a). 

rumor  received  as  evidence  in,  57. 

expressions  in,  for  different  kinds  of  proof,  308. 

CLAIM,  ADVERSE.    (See  Advebsb  Cijlim.) 

CLERGYMAN,  CONFESSIONS  MADE  TO, 
admissibility  of,  565,  568. 

CLERK, 

communications  to,  when  privileged,  564,  567. 

CLIENT, 

communications  by,  to  attorney,  &c.,  privileged,  664. 

privilege  of,  564. 

coextensive  witb  that  of  lawyer,  564. 
may  be  waived,  564. 
by  answering,  564. 
but  not  by  taking  the  stand,  564. 

or  calling  the  attorney  83  a  witness,  664. 
may  be  examined  as  to  knowledge,  564. 

(See  Attoenbt  ;  Pkivileged  CoMMUKiCAnoifa.) 

CLOTHES, 

whether  fit,  question  of  real  evidence,  198. 

CLUB,  MEMBERS  OE, 

presumed  to  know  rules  of,  386, 

COERCION, 

vitiates  judgments,  29. 
presumed,  when,  29. 

COGNIZANCE,  JUDICIAL.    (See  Judicial  Oogkizahcb.) 

COHABITATION, 

presumption  of  marriage  from,  348. 
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COIN, 

false,  possession  of,  488. 

res  inter  alios  may  proYe,  488. 
standard  of,  judicially  noticed,  262. 

COINCIDENCES, 

force  of  physical,  202. 

links  of  a  chain  of  presomptive  proof,  300. 

COLLATERAL  FACTS, 

will  he  presumed,  in  order  to  give  validity  to  instnunents,  366. 

confession  of,  admissible,  537. 

contradiction  of,  not  permitted,  when,  632,  633. 

test  of,  632. 

COLLATERAL  ISSUES, 

evidence  tending  to  raise,  most  be  rejected,  259,  488,  634. 
test  of,  632. 

COLLATERAL  QUESTIONS.    (See  Collateral  Pacts  ;  Collatbral  Issues.) 

COLLUSION. 

vitiates  all  acts,  however  solemn,  235. 
or  even  judicial,  235,  577. 

COLONIAL  LAWS, 

statute  for  formal  proof  of,  by  case,  114,  115. 

COMITY, 

gives  force  to  foreign  judgment,  when,  576. 

COMMISSION  OF  LUNACY,  • 

finding  on,  evidence  against  third  parties,  581. 

COMMISSION  TO  EXAMINE  WITNESSES, 
statutes  relating  to,  91. 

COMMON  AGENT, 

communications  to,  not  privileged,  when,  565. 

COMMON  CALAMITY, 

presumption  of  survivorship  in  cases  of  death  from,  304,  393. 
French  law  as  to,  394. 
English  law  as  to,  394. 

COMMON  CARRIERS, 

presumptions  affecting,  408.     (See  Cabbxbrs.) 

COMMON  LAW, 

judicially  noticed,  261. 

presumed  to  be  lex  fori,  when,  304. 

COMMUNICATIONS,  OFFICIAL, 
how  proved,  456. 

COMMUNICATIONS,  PRIVILEGED.    (See  PamLBOBD  Commtoicatiows.) 

COMPARISON  OF  HANDWRITING, 
proof  by,  at  common  law,  246. 

under  C.  L.  P.  Act  1854,  252. 
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COMPARISON  OF  HANDWRITING— <r(w/i»«f<t 
not  universallj  admitted,  241. 
exceptions,  241. 

ancient  docnments,  241. 
documents  in  evidence,  241. 
standard  of,  must  be  proved,  how,  241. 

COMPASS, 

variations  of,  judicially  noticed,  262. 

COMPELLABILITY,  119,  653.    (See  Wmoss.) 

COMPETENCY,  128,  653.     (Sec  Wititess.) 

COMPLAINT, 

in  rape,  when  admitted,  470.     (See  Rape.) 

COMPROMISE, 

admissions  in  view  of,  510. 
generally  excluded,  510. 
must  be  expressly  so  made,  510. 
collateral  fact  may  be  proved,  510. 

COMPURGATION, 

character  evidence,  remnant  of,  265. 

CONCLUSIVE  AND  FINAL  DECISIONS, 
difference  between,  577. 

CONCLUSIVE  EVIDENCE, 

how  distinguished  from  estoppels,  523. 

CONCLUSIVE  PRESUMPTIONS,  29.    (Sec  pREsmcpnoNS.) 
are  usually  fictions,  29,  313,  314. 

and  part  of  the  substantive  law,  29,  305. 
lost  grant  presumed,  29. 
judicial  records  presumed  accurate,  29. 
one  duly  summoned  presumed  to  admit,  29. 
ancient  documents  presumed  accurate,  29. 
infancy  a  presumed  bar,  29. 
wife  presumed  to  be  coerced,  29. 
publication  of  libel  presumed  malicions,  29. 

CONDITIONS, 

parol  evidence  of,  230,  231. 

CONDUCT, 

presumption  as  to,  305. 

information  on  which  based,  not  hearsay,  466. 

admissions  by,  509. 

usually  circumstantial  evidence,  509. 

statements  in  presence,  509,  510. 
estoppel  by,  520-522.     (See  Estoppels.) 

differs  from  other  estoppel,  how,  521. 

recognized  at  law,  521. 

how  pleaded,  522. 

part  of  substantive  law,  521. 
confessions  by,  circumstantial  evidence,  538. 
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CONFESSED  JUDGMENT, 
how  far  conclusive,  575. 

CONFESSIONS, 

by  third  party,  not  examined  as  witness,  too  remote  to  be  legal  OTidence,  83. 
evidence  against  the  party  making,  606,  537-539. 
mnst  be  voluntary,  537. 

exception,  "  states  evidence,"  538. 

who  are  "  persons  in  authority,"  537. 

what  confessions  are  voluntary,  537,  538. 
must  be  corroborated,  537. 
inadmissible,  may  prove  admissible  facts,  538, 
may  extend  to  probative  facts,  537. 
of  conspirators,  admissible,  when,  538. 

conspiracy  must  be  established,  538. 
by  conduct,  admissible,  when,  538. 

are  circumstantial  evidence,  538. 
so  of  statements  in  presence,  538. 
form  of,  immaterial,  538. 

evidence  on  former  trial,  538. 

documentary,  538. 

under  promise  of  secrecy,  538. 

gained  by  fraud,  538,  539. 

during  intoxication,  539. 

alUer  of  confessions  during  sleep,  539. 
or  obtained  by  duress,  539. 
are  open  to  rebuttal,  539. 
are  a  levamen  probationU,  539. 
proof  of  adultery  by,  418,  419. 
different  kiuds  of, 

plenary,  513. 

not  plenary,  513. 
inducement  to  confess,  effect  of,  537-539. 
to  priest,  how  far  privileged,  565,  568. 
instances  of  false,  547* 

CONFIDENTIAL  COMMUNICATIONS, 

rules  as  to  the  admissibility  of,  564,  565  et  seq, 

CONFLICTING  ESTOPPELS,  525. 

CONFLICTING  PRESUMPTIONS,  331. 

CONFLICTING  TESTIMONIES, 

rules  for  determining  relative  weight  of,  15. 

CONFUSION  OF  MIND, 

presumption  of  guilt  from,  439. 

CONGREGATION, 
admission  by,  510. 

CONJECTURAL  EVIDENCE, 

how  distinguished  from  circumstantial,  83. 
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CONNECTION  BETWEEN  LAW  AND  PACTS,  1. 

CONSCIENCE, 
courts  of,  4S3. 

CONSECRATION  OE  ANCIENT  CHAPEL, 
when  presumed,  381. 

CONSENT, 

how  far  the  rules  of  evidence  may  be  rehaed  by,  88. 

CONSEQUENCES, 

of  acts,  presumption  that  doer  intends,  305,  344. 
of  judgments,  577. 

CONSIDERATION, 

of  instruments  under  seal, 
presumed,  222. 
exceptions, 

where  instrument  is  impeached  for  fraud,  222,  408. 
contracts  in  restraint  of  trade,  408. 
true,  may  be  proved,  222,  520. 
of  contracts  not  under  seal, 

in  general  must  be  proved,  223. 
exceptions, 

bills  of  exchange  and  promissory  notes,  388. 
recital  of,  not  conclusive,  520. 

CONSPIRACY, 

evidence  of  acts  and  decorations  of  parties  charged  with,  admissible  tgabst 

each  other,  490,  538. 
corpus  delicti  must  first  be  proved,  538. 
communications  in  view  of,  not  privileged,  565. 

CONSTABLE, 

appointment  of,  presumed,  353. 

CONSTRAINT, 

does  not  vitiate  admissions,  507. 

CONSTRUCTION  OF  INSTRUMENTS, 
presumptions  relating  to,  346. 
determined  by  judge,  219. 
rules  for,  233,  234. 

CONTEMPORANEOUS, 

statements  part  of  res  gesta,  must  be,  469. 
not  in  strictest  sense,  469. 
causation  determines,  469. 

CONTEMPT  OF  COURT, 
presumption  against,  345. 

CONTENTS,  PROOF  OF.    (Sec  Docttments.) 

CONTINUANCE  OF  PARTICULAR  STATE  OF  THINGS. 
presumption  of,  303,  389. 
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CONTRACTS,  CONSIDERATION  FOR, 
presumption  as  to,  408. 
under  seal,  408. 
not  under  seal,  408. 

CONTRADICTION, 

on  immaterial  points,  not  permitted,  632,  633. 
vliat  points  are  material,  632,  633. 

CONTRADICTORY  STATEMENTS.    (See  Inconsistbnt  Statimbnts.) 

CONVEYANCE  BY  TRUSTEES, 
rule  as  to  presumption  of,  3SI. 

CONVICTION, 

proof  of,  when  admissible  against  prisoner,  270. 

against  witness,  126,  272,  654. 

CONVICTIONS  BY  MAGISTRATES, 

the  maxim  "  omnia  praesumuntur,"  &c.,  how  applied  to,  354,  356. 

COPIES, 

various  kinds  of,  used  for  proof  of  documents,  458. 
certified  copies,  459. 

COPY, 

made  by  party  to  tlie  suit,  admissible.  452. 

COPY  OF  A  COPY, 
not  admissible,  452. 
cases  contra,  452. 

COPYHOLD, 

admittance  to,  presumed,  381. 
custom,  presumed,  381. 
enfranchisement  of,  presumed,  381. 
surrender  of,  presumed,  381. 

CORPORAL  OATH, 

meaning  of  the  term,  161,  n.  (oQ. 

CORPORATIONS, 

by-laws  of,  when  presumed,  380. 
presumption  as  to  members  of,  314. 
not  citizens,  314. 

CORPOREAL  HEREDITAMENTS, 
prescription  applies  to,  360. 

CORPUS  DELICTI, 

proof  of,  must  be  clear  and  unequivocal,  417,  585. 
in  different  classes  of  offences, 
delietafacti  transeuniis,  418. 
delictafacti  permatiieiUis,  419. 
proof  of  facts  forming  basis  of,  419. 

principles  on  which  this  rule  is  founded,  420. 
sound  policy  of,  420. 
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CORPUS  DELECTI  —  tf(wi^i««frf, 

presamptive  evidence  receivable  to  complete  proof  o^  422. 

to  fix  locus  delicti,  422. 

to  negative  natural  causes  or  irresponsible  agencji  422. 
proof  of,  in  cases  of  death  from  violence,  422. 

accidental  destruction  or  creation  of  indicia,  424. 
proof  of,  in  cases  of  death  from  poison,  425. 

physical  evidences,  425. 

moral  evidences,  425. 

chemical  tests,  425. 
presumptive  evidence  always  admissible  to  disprove,  426. 
documentary  evidence  may  prove,  584,  585. 
circumstantial  evidence  may  prove,  417,  422,  584,  585. 
does  not  require  a  living  witness,  584,  585. 

or  more  than  one,  584. 

but  an  extra-judicial  confession  not  sufficient,  585. 

CORROBORATIVE  EVIDENCE.    (See  Quaittitt  of  Evidence.) 
to  support  evidence  of  accomplices,  169. 
in  perjury,  584,  594. 
in  bastardy,  585,  605. 

in  actions  for  breach  of  promise  of  marriage,  178,  605. 
required,  when,  478,  537. 
res  inter  alios  may  be,  488. 
of  authorities,  in  case  of  expert,  495. 
in  case  of  own  witness,  630. 

general  rule,  not  permitted,  630. 

permitted  in  re-examination  or  rebuttal,  when,  633. 
when  refused,  633,  634. 

COUNSEL.     (See  Attoknet.) 

communications  to,  privileged  from  disclosure,  564,  565,  567. 

competent  witness,  184  el  seq. 

r'^ctice  respecting  allowance  of,  in  criminal  cases,  616,  617. 

hibition  of,  from  making  statements  which  cannot  be  proved,  615. 

JOUNTERFEIT  PAPER, 

res  inter  alios  may  prove  passing  of,  488. 

COUNTY  COURTS, 

parties  to  suit  made  competent  witnesses  in,  172. 

COUNTY  OFFICES, 
judicially  noticed,  260. 

COURSE  OF  NATURE, 
judicially  noticed,  261. 
presumptions  derived  from, 

in  general,  stronger  than  casual  presumptions,  340. 
instances  of,  341. 
physical,  341. 
moral,  343. 
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COUET.    (See  Judge.) 
fanctions  of,  69. 

hearsay  rule  does  not  apply  to,  465. 
judges  of  criminatioa,  562. 

but  need  not  suggest  it,  563. 
may  amend  its  record,  574. 
may  order  production  of  documents,  608. 
leading  questions  may  be  asked  by,  Q27. 

or  permitted  by,  627. 
may  refuse  to  permit  degrading  questions,  632.     (See  Cross-Examination.) 
re-cross-examination  to  new  matter  is  in  discretion  of,  634. 

so  of  subsequent  examinations,  634. 

COURTS,  CIRCUIT, 
jurisdiction  of,  314. 

COURTS  OF  CONSCIENCE, 

origin  of  "shop-books'*  rule,  483. 

COURTS  OF  JUSTICE, 

matters  of  which  they  take  notice  ex  officio,  260,  261,  262. 
seal  of,  where  judicially  noticed,  261. 
practice  of,  when  so  noticed,  261. 
will  judicially  notice  own  records,  261. 
and  own  officers,  261. 

(See  Judicial  Notice.) 
presumed  in  a  special  sense  to  know  the  law,  340. 
inferior,  jurisdiction  of,  355. 

COURTS  OF  REQUEST.    (See  Courts  op  Conscience.) 

COURTS  OF  UNITED  STATES.    (See  U.  S.  Courts.) 

COVIN, 

presumption  against,  348. 

CREDIBILITY,  194.    (See  Witness.) 

ClUMINAL  PROCEEDINGS,  "^^ 

rules  of  evidence  in,  generally  the  same  as  in  civil,  85,  416. 
inadmissibility  of  evidence  of  accused  in,  180,  653. 

exceptions,  180,  653. 
difference  as  to  the  effect  of  evidence  in  the  two  cases,  85. 
intent  more  material  m,  than  in  civil  proceedings,  87. 
presumptive  evidence  in,  410. 
rules  of  proof  in,  417. 

applicable  universally,  417. 

onus  of  proof  lies  on  prosecutor,  275,  417. 

evidence  must  exclude  to  a  moral  certainty  every  reasonable  doubt, 

417. 
where  doubt,  safer  to  acquit  than  condemn,  417. 
rules  in,  peculiarly  applicable  where  the  proof  is  presumptive,  417. 

there  must  be  clear  and  unequivocal  proof  of  the  corpus  delicti,  417. 

the  hypothesis  of  guilt  should  be  consistent  with  all  the  facts  proved,  427. 


I 

J 
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CRIMINAL  PROCEEDINGS  — coii/w«tf(/. 
counsel  in,  practice  as  to  allowing,  616. 
evidence  of  character  admissible  in,  265. 
may  be  rebutted,  265. 
does  not  extend  to  particular  facts,  265. 

except  on  cross-examination,  265. 
must  be  reputation  before  accusation,  265,  266. 
former  evidence  admissible  in,  472,  473. 

CRIMINATE.  QUESTIONS  OR  DOCUMENTS  TENDING  TO, 

right  to  refuse  to  answer  or  produce, 
parties,  173,  219. 

privilege  may  be  waived,  563. 

by  taking  the  stand,  when,  563. 
cases  contra,  563. 
inference  from  not  taking  stand,  563. 

(See  Pbivileged  Communicatioks.) 
witnesses,  120. 

enough,  if  answer  would  form  a  link,  121. 
danger  must  be  reasonable  one,  562. 
court  judges  of  sufficiency,  122,  562. 

cases  con(ra,  562. 
witness  need  not  explain,  562. 
privilege  may  be  waived,  562. 

extends  to  particular  facts,  562. 

and  documents,  60S. 
is  personal  to  the  witness,  562,  563. 
need  not  be  suggested  by  court,  563. 
fact  of  claiming  is  evidence,  563. 
by  husband  or  wife,  563.     (See  Husband  and  Wife.) 

(See  PRIVILEGE  OP  Witnesses.) 

CROSS-EXAMINATION, 

or  examination  ex  adverao,  advantages  of,  91. 
-^tA  to  offences  against  morality,  126. 
as  to  previous  conviction,  272. 
as  to  previous  statements  in  writing,  449. 
as  to  inconsistent  statements,  632-635. 
practice  as  to,  641. 

leading  questions  allowed  on,  626,  627* 
when  allowed,  631. 
object  of,  631. 
if  not  had,  direct  evidence  inadmissible,  631. 

aliter  of  a  witness  sworn  but  not  examined,  631. 
or  of  examination  on  voir  dire,  631. 
scope  of,  as  to  case,  631. 

coextensive  with  whole  case,  632. 

restricted  to  direct  examination,  when,  631. 
scope  of,  as  to  credit,  632. 

disgracing  questions  must  be  answered,  632. 
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CROSS-EXAMINATION  -^coniinued. 

is  in  discretion  of  court,  632,  633. 
contradictory  statements,  632,  633. 
immaterial  answer  final,  632.  633. 

matters  considered  material,  633. 
explanation  to  be  first  called  for,  632. 
questions  on,' must  be  relevant,  632. 

not  strictly  construed,  632. 
advice  of  Quintilian  as  to  mode  of  conducting,  643. 
general  observations  as  to  course  of,  646,  647. 
may  extend  to  particular  acts  of  misconduct,  wlien,  265. 

CROWN. 

no  prescription  against,  at  common  law,  360. 
alteration  of  law  by  NuUum  Tempus  Act,  360,  n.  (/). 

CROWN,  GRANT  FROM, 

time  required  to  raise  presumption  of,  360,  370. 
may  be  presumed  in  favor  of  possession,  380. 

CUMULATIVE  EVIDENCE, 

circumstantial  evidence  defined  as,  292. 

CUSTODY,  PROPER, 

documents  must  be  produced  from,  to  be  admissible  as  evidence  of  ancient 
possession,  478,  656. 

CUSTOM  HOUSE, 

registers  at,  how  proved,  456. 

CUSTOMS, 

local,  must  be  proved,  22. 

copyhold,  when  presumed,  381. 

evidence  of,  to  explain  written  instruments,  232,  236. 


D. 
DATE, 

may  be  proved  by  almanac,  200. 

documents  presumed  to  have  been  made  on  day  of,  303,  387. 
of  handwriting,  evidence  of  antiquary  as  to,  500. 
presumed  accurate,  303. 

DAY. 

fraction  of,  when  not  regarded,  318. 

DEAD  PROOFS, 

what,  218. 

DEAD  WITNESS, 

deposition  of,  may  be  given  in  evidence,  94,  95. 

DEAF  AND  DUMB  PERSONS, 
when  they  may  be  witnesses,  144. 
how  examined,  144. 
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DEAFNESS, 

affects  admissions,  510. 

DEANS  AND  CHAPTERS, 

books  of,  are  public  docaments,  221. 

DEATH, 

presumption  of,  from  absence,  299,  392. 

time,  not  settled,  299. 

at  the  end  of  seven  years,  299. 
matter  of  proof,  299. 
by  common  calamity,  304,  393. 

no  presumption  as  to,  304. 
immediate  prospect  of,  dying  declarations  must  be  made  in,  484,  485. 

matter  of  proof,  485. 

whether  death  occurs,  immaterial,  485. 
proof  of  corpus  delicti  in  cases  of,  418. 
from  violence,  419. 

proof  of  corpus  delicti  in  cases  of,  419. 
admits  evidence  on  former  trial,  471,  472. 
circumstances  of,  declarations  as  to,  485. 
does  not  admit  matrimonial  confidences,  563. 

DEATH  OF  REMOTE  ANCESTORS  WITHOUT  ISSUE, 
when  presumed,  381. 

DEATHS,  REGISTERS  OF, 
are  public  documents,  221. 
how  proved,  459. 

DEBTS, 

presumption  of  continuance  of,  390. 
payment  of,  390. 

DECEPTION, 

confession  gained  by,  admissible,  538. 

DECISORY  OATH, 

nature  and  effect  of,  44. 

DECLARATION, 

form  of,  in  pedigree,  immaterial,  476. 

DECLARATIONS, 

substituted  for  oaths,  165. 

in  extra-judicial  proceedings,  45. 

DECLARATIONS  BY  DECEASED  PERSONS, 

when  admissible,  on  matters  of  public  and  general  interest,  474,  476. 
on  questions  of  pedigree,  475-478. 
against  interest,  479,  480. 
in  the  course  of  business,  480,  481. 
on  criminal  trial,  94. 

DECLARATIONS.  DYING, 
admissibility  of,  484-486. 
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DECLARATIONS,  DYING  —  continued, 

charge  must  be  death  of  declarant,  484. 
cases  contra,  part  of  res  gesta,  485. 
for  or  against  the  accused,  485. 
confined  to  circumstances  of  death,  485. 
of  husband  or  wife,  admissible,  486. 
do  not  extend  to  abortion,  484,  485. 

nor  to  civil  cases,  485. 
are  not  unconstitutional*  485.  • 

form  of,  immaterial,  485. 

in  a  document,  485. 
by  signs,  485. 
declarant  as  to,  may  be  impeached,  485. 
or  corroborated,  486. 
must  be  competent  as  a  witness,  486. 

but  leading  questions  may  be  asked,  486. 
substance  of,  required,  486. 
confined  to  criminal  cases,  485. 
of  children,  486. 

DECLARATIONS  OF  INTENTION  TO  COMMIT  OFFENCE, 
presumption  of  guilt  from,  433. 

DEDICATION  OF  HIGHWAY  TO  THE  PUBLIC, 
presumption  of,  376. 

DEED, 

must  be  sealed  and  delivered,  222. 
consideration  for,  presumed,  222. 
how  proved  at  common  law,  222. 

under  the  C.  L.  P.  Act,  1854,  223. 
impeachable  for  duress,  menace,  fraud,  covin,  or  collusion,  222. 
revocation  of,  presumed  from  cancelling  or  taking  seals  off,  386. 
presumed  executed  on  day  of  date,  387. 
estoppel  by,  526. 
grantor  cannot  impeach,  507. 

DEEDS,  ENROLMENT  OF, 
how  proved,  456. 

original  must  be  accounted  for,  to  admit  copy,  456. 
by  another  State,  456. 

DEFAMATION, 

witness  not  liable  to  action  for,  120. 

DEFENDANT, 

position  of,  in  criminal  cases,  563. 
waives  privilege  of  crimination  by  taking  stand,  663. 
cases  contra,  563. 

DEFICIENCY  OF  INTELLECT, 
a  ground  of  incompetency,  130,  143. 
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DEGRADING  QUESTIONS, 

witness  may  be  asked,  127,  632,  654. 
DELAWARE  RIVER, 

ownership  of  soil  in,  405. 

DELAY, 

evidence  likely  to  produce,  excladed,  33,  585. 

DELICTA  FACTI  PERMANENTIS, 
proof  in  cases  of,  419.  , 

DELICTA  FACTI  TRANSEUNTIS, 
proof  in  cases  of,  418. 

DELIVERY, 

of  letters,  presumption  as  to,  304. 

DEMEANOR  OF  WITNESS, 

effect  of,  in  estimating  credibility  of,  13. 

DEPARTMENT,  HEAD  OF. 
judicially  noticed,  260. 
discretion  of,  as  to  State  secrets,  561. 

DEPOSITIONS  BEFORE  JUSTICES  OF  THE  PEACE, 
must  be  put  in  writing.  94. 

may  be  given  in  evidence  when  witness  is  dead,  or  too  ill  to  attend  trial,  95. 
practice  as  to  cross-examination  upon,  94. 

DEPUTY  SHERIFFS, 

not  judicially  noticed,  261. 

DERIVATIVE  EVIDENCE, 
nature  of,  18,  465. 
infirmity  of,  18,  465. 

must  be  resorted  to  in  historical  investigations,  38,  39. 
rejection  of,  a  distinguishing  feature  of  the  English  law,  100. 
forms  of, 

supposed  oral  evidence,  delivered  through  oral,  467. 

supposed  written  evidence,  delivered  through  written,  467. 

supposed  oral  evidence,  delivered  through  written,  467. 

supposed  written  evidence,  delivered  through  oral,  467. 

reported  real  evidence,  467. 
distinguishable  from  res  gesUe^  469. 
general  rule,  — not  receivable  as  evidence  in  eansa,  467. 

reasons  commonly  assigned  for  this,  467. 

true  grounds  of,  467. 
maxim  "  hearsay  is  not  evidence,"  468. 

inaccuracy  of,  82,  468. 

DESTROYED  DOCUMENT, 

secondary  evidence  of,  may  be  given,  460. 

presumption  of  guilt  arising  from,  397. 
DIRECT  EVIDENCE, 

what,  17. 


INDEX.  687 

BIRECrr  EVIDENCE— w«/««iftfrf. 
secondary  sense  la  juiisprudence,  17. 
comparison  between,  and  presumptive  evidence,  18,  295. 
advantages  of,  295. 

DIRECT  EXAMINATION, 

warrants  veracity  of  witness,  630. 
witness  cannot  be  corroborated  on,  630. 
witness  cannot  be  led  on,  626.     (See  Leadiko  Qitestions.) 
witness  cannot  be  discredited  on,  630,  * 
exceptions  to  rule,  630. 
own  case,  630. 

surprise,  630.     (See  Subfbise.) 
necessary  witness,  630. 
adversary,  630. 
reason  of  rule,  630. 
"own  witness,"  who  is,  on,  631. 

calling  and  swearing  makes,  631. 
or  examining  as  to  new  matter,  631. 
aliier,  when,  631. 
scope  of,  631. 

impeach  veracity  of  adverse  witness,  631. 
sustain  impeached  witness,  631. 
faUuain  uno^faUw  in  omnibus,  631. 
degree  of  certainty,  required  on,  631. 
doubt  or  surmise,  not  sufficient,  631. 

DIRECTION  TO  JURIES, 

respecting  artificial  presumptions,  326. 

presumptions  of  fact,  and  mixed  presumptions,  32S. 
as  to  finding  the  existence  of  a  right,  from  uninterrupted  modem  user,  329. 

DISCHARGE, 

parol  evidence  of,  231. 

DISCONTINUANCE, 

presumption  against,  389. 

DISCOVERY, 

of  documents  in  possession  of  opposite  party,  60S,  610. 

DISCREDITING  WITNESSES, 
the  adversary's,  632  ei  seq. 

1.  evidence  may  be  given  of  general  bad  character  of  witness  for  vera- 

city, 631-633. 
not  of  particular  facts,  634. 

2.  statements  inconsistent  with  his  evidence,  632-634. 

17  &  18  Vict.  c.  125,  s.  23,  635. 
28  Vict.  c.  18,  ss.  1,  4.  635. 

3.  misconduct  connected  with  the  proceedings,  635. 

witness  who  has  been  bribed,  635. 

or  has  offered  to  bribe  otliers,  635. 
or  used  expressions  of  animosity,  636. 
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DISCREDITING  WITNESSES— «»/«•»«<. 
the  party's  own,  630,  631.  636. 

1.  at  common  kw,  636. 

2.  17  &  13  Vict  c.  125,  s.  22,  637. 

meaning  of  "adverse"  in  this  enactmeDt^  638. 

DISCRETION  OF  JUDGE, 

as  to  the  reception  of  evidence,  69,  70. 

in  allowing  objections  to  evidence  to  be  withdrawn,  71. 

does  not  empower  him  to  receive  prohibited  evidence,  77^ 

DISGRACE,  QUESTIONS  TENDING  TO, 
•     whetlier  witness  bound  to  answer,  126,  632. 
b  in  discretion  of  court,  632. 

DISINTERESTEDNESS, 

formerly  essential  in  a  witness,  137*     (See  Intskesi.) 

DISPOSITION, 

how  proved,  265. 

particular  facts  logically  relevant  to,  265. 

on  cross^xamination,  265. 

in  case  of  animals,  265. 

DISSEISIN, 

presumption  against,  358. 

DISSEVERANCE  OF  TITHES, 
may  be  presumed,  381. 

DITCH  BOUNDING  ENCLOSURE, 

presumption  as  to  property  in  soil  oU  4/07 • 

DIVISIONS  OF  COUNTRY, 

political,  judicially  noticed,  262. 
geographical,  judicially  noticed,  262. 

DIVORCE, 

incompetency  of  parties  in  cause  for,  under  act  of  1851,  178. 

competency,  under  act  of  1869,  179. 

does  not  admit  matrimonial  confidences,  563. 

decree  of,  is  iji  rem,  575. 

corroboration  required  in,  585. 

DOCTOR.    (Sec  Physician.) 

DOCUMENT,  VOID, 

may  be  an  admission,  507* 

DOCUMEN*TARY  EVIDENCE  ACTS,  116. 

DOCUMENTS, 
what,  214,  215. 
confessions  may  be,  538. 
dying  declarations  may  be,  485* 
term  defined,  214, 
public,  defined,  454. 
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DOCUMENTS — etmtinued. 
a  mediam  of  eyidence,  117> 
ancient,  prove  tbemselves,  216. 
presumed  accurate,  29. 
cases  in  which  writing  required,  215,  655. 
contents,  of,  how  proved,  217. 

rule  applies  to  cross-examination,  217. 

and  to  text  of  foreign  law,  217. 

admission  sufficient,  79,  218,  510. 
how  obtained  when  wanted  for  evidence,  218,  608.    (See  PsoDUcnov  or 

DOCTTMSNTS.) 

when  in  possession  of  opposite  party,  217,  219,  608. 
court  may  order  direct  production,  when,  608. 
notice  to  produce,  218,  608. 

effect  of,  at  law,  608.  • 

when  in  possession  of  third  party,  219,  608. 

by  iubpcena  duces  tecum,  608. 
cases  in  which  production  of,  will  be  excused,  219,  608. 
admissibility  and  legal  construction  of,  is  for  court,  70,  219. 
all  other  questions  respecting,  for  jury,  219. 
execution  of,  how  proved,  215. 
attested  documents,  215. 

subscribing  witness  must  be  called,  215. 
rule  universal,  215. 
witness  may  be  contradicted,  215. 
exceptions,  ancient  documents,  adverse  claim,  &c.,  216. 
possession  in  case  of  ancient  documents  required,  216. 
if  all  attesting  witnesses  unavailable,  by  proof  of  handwriting,  216. 
handwriting  of  obligor  to  be  proved,  216. 
official  bonds  not  so  proved,  216. 
admission  not  sufficient,  215. 
office  copy  sometimes  admitted  without  proof,  216. 
proof  of  signature  not  allowed  in  case  of  voluntary  incapacity,  216. 
documents  not  attested,  216. 
though  not  evidence,  may  be  used  to  refresh  memory,  228,  484. 
how  far  vitiated  by  interlineations  and  erasures,  238. 

party  relying  on  document,  must  explain,  300. 
presumed  not  to  have  been  tortiously  come  by,  349. 
presumption  that  they  will  not  be  withheld,  350. 

against  party  withholding,  398. 
presumed  to  have  been  written  on  day  of  date,  387. 
inspection  of,  609. 

discovery  of,  in  possession  or  power  of  opposite  party,  608,  olO. 
admission  of,  before  trial,  613. 

proof  of  public,  454  et  seq*     (See  Public  DocTJKBirrs.) 
by  Documentary  Evidence  Act,  1868,  460. 

1882,115. 
secondary  evidence  of  lost,  217,  450.    (See  Best  Evidence.) 
no  degrees  in,  79,  218. 

44 
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DOCUMENTS— «w/i«Mrf. 

admitted,  when,  817. 

affidavit  required  in  certain  cases,  817. 

execution  must  be  proved  in  case  o^  817. 

DOMESTIC  JURISDICTION, 
different  from  public,  86. 

DOMESTIC  RELATIONS, 

a  source  of  false  testimony,  195. 

DOMICIL, 

presumptions  relating  to,  408. 
of  origin  revives,  when,  408,  403. 

DOUBT, 

is  not  evidence,  631.  , 

DOWER, 

release  of,  when  conclusive,  580. 

DRAWER, 

signature  of,  acceptor  cannot  deny,  581. 

DRUNKENNESS.    (See  Imtohcatigii.) 
incompetency  of  witnesses  from,  189, 144. 
confession  by  parties  in  a  state  of,  517.  • 

DURATION  OF  LIFE, 
presumption  as  to,  398. 

DURESS, 

vitiates  all  acts  however  solemn,  835. 

even  judicial,  835. 
criminative  statement  extracted  by,  not  receivable,  586. 
parol  evidence  of,  830. 
vitiates  an  admission,  507. 
confessions  induced  by,  not  admissible,  539. 

DUTY,  DISCHARGE  OF, 
presumption  of,  347. 

DYING   DECLARATIONS,    ADMISSIBILITY    OF.     (See    DscukiuLnoiis, 
Dtiko.) 
in  genera],  484. 
of  children,  486. 
may  be  documents,  485. 

K 

EASEMENTS, 

in  gross ;  8  &  3  Will.  IV.  c.  71,  does  not  apply  to,  876. 

presumption  of  extinguishment  of,  from  non-user,  378,  879. 

continuous,  what,  378. 

intermittent,  what,  379. 

by  deed,  not  lost  by  non-user,  379. 
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ELOIGNING  INSTRUMENTS  OP  EVIDENCE, 

preaumptions  arising  from,  397. 

ENCYCLOPAEDIAS, 

not  evidence  per  se,  263. 

not  to  be  read  as  of  right,  263. 

ENDOWMENT, 

of  vicarage  may  be  presumed,  381. 

ENFRANCHISEMENT, 

of  copybold,  when  presumed,  381. 

ENGRAVER, 

evidence  of,  as  to  marks  on  paper,  499. 

ENJOYMENT,  BENEHCIAL, 
presumptions  in  sapport  of,  380. 

ENMITY  TO  LITIGANT  PARTY, 

a  ground  of  suspicion  as  to  the  credit  of  witness,  196,  636. 
ENTRY, 

in  course  of  business  to  be  contemporaneous,  480, 

EPITAPH, 

evidence  from,  453,  476. 

EQUIPMENT, 

deficiency  in,  does  not  vitiate  insurance,  404. 

EQUITABLE  ESTOPPEL, 
folly  recognized  at  law,  521. 

EQUITY.    (See  Chancery.) 

answers  in,  considered  as  admissions,  610. 

records  in,  how  authenticated,  455. 

decrees  of,  how  related  to  legal  judgments,  576. 

EQUIVOCATION, 

a  form  of  evasive  respousion,  646. 

"  I  might  have  done,"  646. 
parol  evidence  of,  232. 

ERASURES, 

documents,  how  far  vitiated  by,  238. 

ESTOPPEL, 
tiUe  by,  520. 

ESTOPPELS, 

found  in  almost  every  system  of  jnrisprudence,  99. 
in  English  law  at  a  very  early  period,  99. 
nature  of,  522. 

how  they  differ  from  conclusive  evidence,  523. 
use  of,  519,  520,  523. 

principal  roles  relative  to : 

1.  must  be  mutual  or  reciprocal,  524. 

2.  in  general  only  affect  parties  and  privies,  624. 

3.  conflicting  estoppels  neutralize  each  other,  525. 
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ESTOPPELS  —  eoatinmed. 
different  kiods  of,  520,  525. 

1.  bj  matter  of  record,  520, 525. 
pleading,  520,  526. 
admisaious  in  pleadings,  526. 
are  parts  of  substantive  law,  520. 
of  jodgment,  must  be  pleaded.  576. 
cases  eoM/ra,  576. 
9.  hj  deed,  520,  526. 

part  of  substantive  law,  520. 
recitals,  520,  527. 
binds  tbe  SUte,  520. 
3.  bj  matter  m  pais,  520-522,  527. 

.   representation  must  have  been  acted  npon,  520^  SSL 
and  injurious  to  the  estopping  parfy,  581. 
must  refer  to  a  fact,  521. 
differs  from  other  estoppel,  how,  521. 
part  of  substantive  Uw,  when,  521. 
bow  pleaded,  522. 
in  criminal  cases,  535. 
judicial  confession,  535. 
pleading,  536. 
collateral  matters,  536. 
conclusive  presumptions  as,  29. 

EVASION  OF  JUSTICE, 

presumption  of  guilt  from,  434. 

change  of  place  onlj  presumptive  evidence  of,  434. 

offences  committed  under  prospect  of  chango  of  plaoe,  437. 
ancient  laws  on  this  subject,  437. 
observations  on,  437. 

EVASIVE  ANSWER, 

presumption  of  guilt  from,  645. 

EVIDENCE, 

original  sense  of  the  word,  6. 

dc  Quit  ion,  6. 

ah  hfra  and  a6  erfra,  8. 

admissible  evidence,  21. 

direct  evidence,  17. 

indirect,  or  circumstantial,  evidence,  17.     (See  CnicraBCAStUL  lvil»'^< 

PRESrSlPnVB  EVIDBNCB.) 

real  evidence,  18.     (See  B^al  Eyidxhcs.) 
personal  evidence,  18. 
media  of,  117. 
oral,  not  required,  117. 
original  evidence,  18. 

derivative  evidence,  18.    (See  DxsiVATnni  Symnras.) 
infirmity  of,  18. 
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EVIDENCE  —  coniiMted, 

pre-appointed  or  pre-oonstitated  eTidence,  19.     (See  Pax-APPODTEBD  Eti- 

DSNCE.) 

usually  in  a  written  form,  20. 
casual  evidence,  19. 
doubt  or  surmise  is  not,  631. 
secondarj,  no  degrees  in,  79,  218. 
substitutionary  rejected,  79. 
withholding,  presumption  as  to,  397. 
quantity  required,  584.    (See  Quantity,  &c.) 
permitted,  685. 

EVIDENCE,  ENGLISH  LAW  OP, 
general  view  of,  65  e4  teq, 
history  of  the  rise  and  progress  of,  97  et  seq. 
defects  in,  110,  111. 
alteration  of,  by  Judicature  Acts,  113. 
table  of  statutes  relating  to,  113. 

of  leading  propositions  of,  653. 
characteristic  features  of,  66. 

the  admissibility  of  evidence  is  matter  of  lav,  the  weight  of  evidence  is 

matter  o(/ac(,  67. 
fact  decided  by  casual,  law  by  fixed  tribunal,  68. 
best  evidence  must  be  given,  78,  217. 
two  other  remarkable  features  of, 
checks  on  witnesses,  89. 

vivd  voce  examination,  89. 
publicity  of  judicial  proceedings,  89. 

EVIDENCE,  JUDICIAL, 
what,  21. 

its  rules  exclusionary  or  investitive,  23. 
principles  which  give  birth  to  municipal  kw,  applicable  to,  24. 

necessity  for  limiting  discretion  of  tribunals  as  to  facts,  26. 

necessity  for  the  speedy  action  of  tribunals,  27. 

consequences  of  decisions  must  be  looked  to,  34. 

difference  between  securities  for  legal  and  historical  truth,  37. 
principal  abuses  of,  55. 

artificial  legal  conviction,  56. 

Bentham*s  scale,  59. 

double  principle  of  decision,  62. 
varies  with  substantive  law,  customs  of  society,  &c.,  63. 

EVIDENCE,  VERDICT  AGAINST, 
setting  aside  of,  71* 

EXAGGERATION, 

more  frequent  than  fabrication,  16,  645. 

EXAMINATION, 

of  infants  by  judge,  to  ascertain  competency,  156. 
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EXAMINATION—  continued, 
of  accused  persons, 

before  justices  of  the  peace,  94. 
of  parties  on  interrogatories  before  trial,  611. 
of  witnesses, 

direct  examination,  or  examination  in  chief,  630,  631,  648. 

cross-examination,  or  examination  ex  advereo,  631-633,  643^  647. 

re-examination,  616,  633,  634. 

EXAMINATION,  CROSS.    (See  Ceoss-Examiuation.) 
EXAMINATION,  DIRECT.    (See  Dikect  Examination.) 
EXAMINATION  OP  ADVERSE  WITNESSES.    (See  Ckoss-Examikatiok.) 
EXAMINATION    OF  FRIENDLY    WITNESSES.    (See  Dieect  Examima. 

TION.) 

EXAMINATION  SUBSEQUENT  TO   CROSS-EXAMINATION.    (See  Bi- 
DiBECT  Examination;  Re-c&oss  Examination!) 

EXAMINED  COPIES, 

secondary  evidence  by,  458. 

proof  of  public  documents  by,  455,  456. 

EXCEPTION  OR  QUAIilFICATION, 
burden  of  proof  of,  285. 

EXCEPTIONS,  BILL  OF, 
what,  639. 
now  abolished,  639. 
former  evidence,  provable  by,  473. 

EXCHEQUER, 

tallies  of,  what,  218. 

EXCLAMATIONS, 

part  of  res  gest€e,  469. 

may  be  articulate  or  inarticulate,  469. 

EXECUTION.    (See  Documents.) 

of  public  documents,  how  proved,  457. 
of  private  documents,  215,  216. 

EXECUTION  OF  ATTESTED  INSTRUMENTS.    (See  Documents.) 
proof  of,  215,  216,  222,  513,  516. 

EXECUTION  OF  UNATTESTED  INSTRUMENTS, 
proof  of,  216. 

EXECUTIVE,  SUPREME, 

amenable  to  legal  process,  119, 120. 
judicially  noticed,  260. 

EXECUTOR, 

title  of,  relates  back  to  death  of  deceased,  317. 
executorship  presumed,  381. 
has  burden  of  establishing,  275. 
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EXEMPLIFICATIONS,  PROOF  OF  DOCUMENTS  BY, 
under  the  great  seal,  454,  458. 

seals  of  court,  454,  456. 
proof  of  public  documents,  454. 

EXEMPTION, 

from  tithes,  may  be  presumed,  381. 

EXPENSES, 

witness  entitled  to,  before  giving  evidence,  653. 

EXPERIENCE, 

acquired,  maj  qualify  as  expert,  496. 

EXPERTS, 

admissibility  of  evidence  of,  495-497,  499  et  seq, 

under  the  French  kw,  502. 

basis  of  opinion  admissible,  470. 
who  are,  495. 

question  for  the  court,  495. 

ordinary  observer,  495. 

professional  man  not  a  specialist,  495. 
evidence  of,  when  admissible,  495.    . 

not  as  to  existence  of  certain  facts,  495. 

but  authorities  are  admissible,  495. 

common  subjects  for,  495. 

as  to  facts,  496. 

form  of  question  for,  496,  497. 

EXPLANATION, 

admissible,  when,  231  ei  seq. 

(See  Pabol  Evidxkcx  Ruue.) 
confessions  open  to,  539. 

EXPLETIVE  JUSTICE, 

distinguished  from  attributive,  23. 

EXTINGUISHMENT  OF  RIGHTS  BY  NON-USER, 
presumption  of,  378. 

EXTRINSIC  EVIDENCE, 

to  contradict  or  explain  written  instruments,  when  receivable,  228  et  teq. 


F. 

FABRICATION  OF  EVIDENCE, 
presumption  arising  from,  397. 
recent,  how  disproved,  633. 
suspicion  of,  when  not  essential,  470. 

FACT, 

in  English  law,  weight  of  evidence  is  matter  of,  67,  70,  311. 
common  law  tribunal  for  trial  of  issues  of,  67,  68. 
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FACT  —  cofUifmed, 

presumptions  of,  70,  319.     (See  Fbesuicftiovs.) 

are  for  the  jury,  70,  31 1. 
assumption  of,  not  permitted,  when,  636. 
includes  mental  condition,  6. 
difficult  of  definition,  6. 
past  or  present,  essential  to  estoppel,  521. 

FACT,  MATTER  OF, 

distinguished  from  "  matter  of  law,"  6,  69. 
distinguished  from  "  matter  of  opinion,"  494. 
not  always  for  the  jury,  69. 

FACT,  MISTAKE  IN, 
parol  evidence  of,  230. 

FACTS, 

connection  between  law  and,  1. 
investigation  of,  by  judicial  tribunals,  3. 
divisions  of,  7. 

physical  and  psychological,  7. 

events  and  states  of  things,  7. 

positive,  or  affirmative,  and  negative,  8. 
source  of  persuasion  as  to  existence  or  non-existence  of,  8. 
presumption  of  collateral,  356. 
incidental  to  admissibility,  for  court,  70. 
expert  evidence  as  to,  496. 

foreign  law,  406. 

peculiar  language  or  usage,  496. 

insured  risk,  what  increases,  496. 

effect  of  poison,  496. 

conditions  of  gestation,  496. 

FACTS  CANNOT  LIE, 

fallacy  of  this  maxim,  292,  441. 

FACTS  IN  ISSUE, 
what  are,  257. 
evidence  applies  to,  257. 
not  hearsay,  466. 
cannot  be  assumed,  in  question,  626. 

FACTS  RELEVANT  TO  ISSUE, 
defined,  257. 
evidence  applies  to,  257. 
rejected  if  remote  or  misleading,  258. 
instances,  258. 
vary  with  particular  case,  258. 

FALSE  CONFESSIONS  OF  GUILT, 
various  motives  of,  547  et  seq. 

FALSE  PRETENCES, 

evidence  of  other,  on  trial  for,  264. 
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FALSEHOOD, 

sometimes  produced  by  sanctions  of  truth,  11. 

FALSUS  IN  UNO.  FALSUS  IN  OMNIBUS, 
maxim  considered,  631,  646. 

FAST  DAYS, 

judicially  noticed,  262. 

FEAR, 

indicated  by  passive  deportment, 

presumption  of  guilt  from,  43S. 

infimiative  hypotheses,  438. 
indicated  by  a  desire  for  secrecy, 

presumption  of  guilfc  from,  439. 

infirmative  hypotheses,  439. 

FEAST  DAYS, 

judicially  noticed,  262. 

FELONY, 

conviction  of,  may  be  proved  against  witness,  126. 

against  prisoner,  270. 
children  under  seven,  presumed  incapable  of  committing,  341. 
rule  when  age  is  between  seven  and  fourteen,  341. 
counsel  in  cases  of,  616,  617. 

FELONY  BY  MARRIED  WOMAN, 

when  presumed  to  be  under  control  of  husband,  29,  403. 

FEMALE.     (See  Woman.) 
rejection  of  evidence  of,  51. 

FENCES, 

liability  to  repair,  may  be  presumed,  381. 

FEOFFMENT, 

may  be  presumed,  381. 

FICTIONS  OF  LAW, 
nature  of,  316. 
use  of,  315. 
rules  respecting, 

must  not  prejudice  innocent  parties,  316. 
must  have  a  possible  subject-matter,  316. 
kinds  of, 

afGirmative,  316. 
negative,  317. 
fictions  of  relation,  317. 
to  persons,  317. 
things,  317. 
place,  317. 
time,  317. 

fraction  of  day,  318. 
instance  of  modem,  314. 
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FINE, 

may  be  presamed,  380. 

FISHERY,  RIGHT  OF, 

ownership  of  soil  prima  facie  eyidenoe  of,  407. 

FISHERY,  SEVERAL, 

lawful  origin  of,  may  be  presumed,  381. 
owner  of,  presumed  to  be  owner  of  soil,  407. 

FLIGHT  FROM  JUSTICE, 

presumption  of  guilt  from,  437. 

FOREIGN  COURTS, 
jurisdiction  of,  577. 

FOREIGN  JUDGMENTS, 
given  effect,  bow,  576. 
have  force  of  domestic  judgments,  576. 

cases  contra  hold  prima  facie  valid,  576. 
may  be  impeached,  how,  576. 

for  lack  of  jurisdiction,  576,  577. 

for  fraud  or  collusion,  577- 

FOREIGN  LAWS, 

must  be  proved  as  facts,  23,  496. 
statute  for  formal  proof  of,  by  case,  115. 

has  proved  abortive,  115. 
how  proved,  456,  496,  500. 
expert  evidence  as  to,  496. 

FOREIGN  SOVEREIGN, 
the  subject  of  another  State, 

presumption  as  to  acts  done  by,  402. 

FORENSIC  PRACTICE  RESPECTING  EVIDENCE, 
previous  to  trial,  608. 
trial  and  its  incidents,  614. 

FORFEITURE, 

questions  tending  to  expose  to, 

witnesses  not  bound  to  answer,  120. 

parties  examined  on  interrogatories,  612. 
decree  of,  is  in  rem,  574. 

FORGERY, 

evidence  of  other  uttering,  264. 

FORGERY  OF  EVIDENCE, 
presumption  of  guilt  from,  397. 

FORGERY  OF  REAL  EVIDENCE,  205. 

FORMER  TRIAL,  EVIDENCE  ON, 
rule,  admissible,  471. 

must  have  had  right  of  cross-«xamination,  471. 
parties  and  issue  the  same,  472. 
may  be  other  parties,  472. 
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yOBMER  TRIAL,  EVIDENCE  0^  —  eontinued. 
death  admits.  471.  473. 
other  disability  admits,  472. 

witness  cannot  be  found,  47S. 
out  of  jurisdiction,  472. 
absent  on  official  duty,  472. 
kept  away  by  other  side,  472. 
or  b  sick,  472. 
bad  memory  does  not  admit,  472. 
nor  absence  without  search,  472. 

but  great  difficulty  in  attending  may  admit,  472. 
so  of  subsequent  incompetency,  472. 
admissible  though  witness  in  court,  472. 
admissibility  of,  in  criminal  cases,  472. 
exact  words  not  essential,  472,  473. 

but  recollection  must  be  full,  473. 
on  preliminary  examinations,  admissible,  473. 
before  arbitrators  admissible,  when,  473. 
proof  of,  in  any  form,  473. 
person  present,  473. 

judge  examined  as  a  witness,  473. 
but  not  by  bill  of  exceptions,  473. 
notes,  stenographic,  &c.,  473. 
judge's  notes,  473. 

such  notes  are  not  evidence  per  ie,  473. 
are  used  to  refresh  memory,  473. 
80  of  judge's  notes,  473. 
may  be  an  admission,  507. 
or  a  confession,  538. 

FORMS. 

necessity  for,  in  judicial  evidence,  27  ei  teq, 

FRACTION  OP  DAY, 
when  not  regarded,  318. 

FRAUD, 

vitiates  all  acts,  however  solemn,  235. 

even  judicial,  29,  235. 
presumption  against,  302,  348. 

not  a  presumption  of  law,  304. 
communications  in  view  of,  not  privileged,  565. 
judgments  may  be  impeached  for,  29,  577,  582. 
parol  evidence  of,  230. 
confession  gained  by,  admissible,  538. 

FRAUDS,    STATUTE  OF, 

requirement  of  written  evidence,  by,  47. 

FRENCH  LAW, 

system  of  artificial  legal  conviction  under,  58. 
evidence  of  experts  under,  502. 
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FRIENDS, 

affirmatioii  of,  reoeivable,  165. 

FRIENDSHIP, 

with  litigant  party,  ground  of  suspicion  to  the  credit  of  a  witness,  196. 
secrets  of,  not  protected,  565,  572. 
appearance  of,  matter  of  fact,  495. 

•*  FULL  FAITH  AND  CREDIT,"  576.    (See  Inxbbstaib  JuDeiOHTS.) 


G. 

GENERAL  INTEREST,  MATTERS  OF, 
provable  bj  derivative  evidence,  474,  475. 

GENERAL  KNOWLEDGE,  MATTERS  OF, 
judicially  noticed,  262. 

GENERALITY, 

a  resource  of  evasive  witnesses,  645. 

GEOGRAPHY, 

judicially  noticed,  263. 

GESTATION, 

maximum  term  of,  342. 
minimum  term  of,  343. 
conditions  of,  expert  evidence  as  to,  496. 

GIFT, 

money  advanced  by  parent  to  cliild,  presumed  to  be,  343. 
donee  presumed  to  accept,  344. 

GOOD  FAITH, 
presumed,  302. 

GOODS, 

loss  of,  by  carrier,  presumed  negligent,  305,  408. 
loss  of,  liability  of  innholder  for,  409. 

GOVERNMENT, 

form  of,  judicially  noticed,  260,  454. 

symbols  of,  judicially  noticed,  260,  454.  , 

GOVERNOR, 

legal  process,  issues  against,  119. 

GRAND   JURORS.    (See  Jubok,) 

proceedings  of,  privileged  from  disclosure,  562,  566. 

GRANT, 

prescription  presupposes,  371. 
presumption  of,  380. 
lost  grant  presumed,  29. 
tide  by,  378. 

evidence  in  support  of,  380. 
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GRANTOR, 

admissions  of,  bind  grantee,  when,  507. 

cannot  contradict  record,  507. 

may  be  in  any  form,  507. 

most  be  before  conveyance,  507. 
cannot  impeach  deed,  507.     (See  Assignoa.) 

GUILT, 

daim  of,  must  be  proved,  304,  334. 


H. 

HABITS  OP  SOCIETY, 
presumptions  from,  385. 

effect  of  payment  of  rent,  385. 

HANDICRAFTSMAN, 

declarant  in  "  shop  books  "  must  be,  483. 

HANDWRITING,  PROOF  OP, 
generally,  240,  656. 

by  resemblance  to  that  of  supposed  writer,  243. 
different  forms  of  proof,  240,  242. 
"  ex  visu  scriptionis,"  240,  243. 
"  ex  scriptis  olim  visis,"  240,  244. 
refreshing  memory  of  witness  to,  245. 
"  ex  comparatione  scriptonim,"  240,  241,  246. 

general  rule  of  common  kw,  not  receivable,  246. 
exceptions,  247. 

documents  which  are  evidence  in  the  cause,  241,  247* 
ancient  documents,  241,  247. 
alterations  by  statute,  252. 
proof  of  handwriting  to  modem  documents  by  knowledge  acquired  from  speci- 
mens, 251.  ^ 
testing  evidence  of  witnesses  by  irrelevant  documents,  252. 
scientific  evidence  that  writing  is  in  feigned  hand,  252. 
infirmative  circumstances  affecting,  254. 
ancient  practice  respecting,  255. 

HEALTH, 

matter  of  fact,  494. 

HEARSAY  EVIDENCE, 

inaccuracy  of  this  expression,  82. 
defined,  465. 

rule  as  to,  does  not  apply  to  the  court,  465. 
does  not  exclude  all  statements,  &c.,  466. 

excludes  statement  in  probative  capacity,  465. 
may  be  used  to  contradict  a  witness,  466. 

or  to  refresh  memory,  466. 
not  admissible  because  best  evidence,  79,  468. 
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HEARSAY  EyiDENCE  — re)«/wi««/. 
res  gesia^  not,  470. 

often  confounded  with  ret  gestay  469. 

(See  Derivatiys  Eyidbvcz.) 
ordinarily  inadmissible,  465,  467,  668. 

exceptions,  471,  658. 
scope  of  rule  against,  465,  466. 

facts  in  issue,  466. 

statements  by  a  testator,  466. 

information,  466. 

reputation,  466. 

market  value,  466. 

HEARSAY  NOT  EVIDENCE, 
inaccuracy  of  this  maxim,  468. 

HERALDS,  BOOKS  OF  VISITATIONS  OP, 
receivable  in  evidence,  221. 

HEREDITAMENTS, 

corporeal,  prescription  applies  to,  when,  360. 

HIGHWAY, 

presumption  as  to  property  in  soil  of,  406. 
public,  presumption  as  to  dedication  of,  376. 

as  to  property  in  soil  of,  406. 

HINDOO  LAW, 

as  to  the  testimony  of  women,  51. 

minors,  150,  n.  (/). 
allows  false  testimony  in  certain  cases,  163. 
number  of  media  of  proof  required  by,  585,  n.  («)• 

HINDOO  WITNESS, 
how  sworn,  162. 

HISTORICAL  EVIDENCE, 
general  nature  of,  37  et  seq, 
mistakes  from  confounding  with  legal  eTidence,  40. 

HISTORY,  MATTERS  OF,  * 
when  evidence,  625. 

HISTORY,  WORKS  OF, 
not  evidence,  per  w,  263. 
not  to  be  cead  as  of  right,  863. 

HOLOGRAPH, 
what,  242. 

HOMICIDE, 

facts  which  raise  presamption  of,  417. 
presumption  of  malice  from,  302,  312. 

HOSTILE  WITNESS.    (See  Advbbse  Witkms.) 
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HOSTILITY, 

matter  of  fact,  495. 

in  a  witness,  authorizes  leading  questions,  627. 
and  examination  ex  adverso,  630. 

HUSBAND  AND  WIFE, 

when  competent  witnesses  for  or  against  each  other,  131,  173, 174. 

to  exclude  must  be  valid  marriage,  131. 
admissions  by,  609. 
djing  declarations  of,  486. 
crimination  by,  general  rule,  563. 

cases  contra,  563. 
may  impeach  each  other,  563. 
when  felony  by  wife  is  presumed  to  have  been  committed  under  control  of 

husband,  29,  408. 
communications  between,  privileged  from  disclosure,  563,  571.     (See  Privi- 
leged Communications.) 
sexual  intercourse  between,  testimony  of,  not  receivable  to  disprove,  572. 

HYPOTHETICAL  QUESTIONS, 
proper  in  expert  evidence,  496,  497. 
cannot  be  asked  ordinary  observer,  495. 


L 

IDENTITY, 

nature  of  evidence  as  to,  504. 
liability  to  mistakes  in,  86. 
instances  of  mistaken,  604. 
parol  evidence  of,  231. 

IDIOCY, 

presumed  in  person  deaf  and  dumb  from  birth,  144. 
a  ground  of  incompetency,  130,  144. 
presumption  against,  333. 

IGNORANCE  OF  LAW, 

no  excuse  for  violation  of,  31,  304,  305. 
presumption  against,  304,  338. 
not  a  presumption  of  law,  304. 
matter  of  public  policy,  305. 
common  misconstruction,  sustained,  305. 
ILLEGALITY, 

presumption  against,  303,  345. 

parol  evidence  of,  230. 

confession  gained  by,  admissible,  538. 

ILLEGITIMACY, 

presumption  against,  348. 

how  rebutted,  349. 
declarations  of  deceased  persons,  not  admissible  to  prove,  477,  n.  (t). 
not  provable  as  .pedigree,  477. 
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IMMATERIAL  AVERMENTS  AND  STATEMENTS, 
need  not  be  proved,  286. 

unless  they  affect  what  is  material,  8S7. 

IMMATERIAL  POINT, 

leading  questions  as  to,  permitted,  626. 

IMMATERIAL  QUESTION, 
may  be  leading,  626. 

IMMATURITY  OF  INTELLECT, 

a  ground  of  incompetency,  70,  130, 149. 

IMMORALITY, 

presumption  against,  348. 

IMPEACHMENT, 

of  veracity  of  witness,  266,  630  et  »eq.    (See  Ysbacitt.) 
by  husband  or  wife,  563. 

IMPOSSIBILITY, 

a  test  of  the  value  of  testimony, 
physical,  15. 
moral,  15. 

different  notions  respecting,  16,  16. 
fiction  of  law  must  not  involve,  316. 

IMPOSSIBLE  OITENCES, 
confessions  of,  554. 

IMPRISONMENT, 

may  be  inquired  into,  on  cross-examination,  633. 

IMPROBABILITY, 

a  test  of  the  value  of  testimony,  15. 

IN  PERSONAM.  JUDGMENTS, 

conclusive  between  parties  and  privies,  575. 

as  to  what,  575. 
subject-matter  and  parties  must  be  the  same,  575. 

test,  576. 

new  facts  admissible,  when,  575. 

suit  must  be  litigated  on  its  merits,  575,  576. 

but  an  agreed  or  confessed  judgment  is  binding,  57a. 

formal  admission  may  be  given,  575. 

reciprocal  relations  of  law  and  equity,  576. 
do  not  bind  strangers,  575,  576. 
recitals  in,  577. 
may  be  impeached,  how,  576,  577. 

for  lack  of  jurisdiction,  576,  677^ 

for  fraud  or  collusion,  577. 

IN  REM,  JUDGMENTS, 
defined,  574. 
instances,  574,  575. 
effect  of,  575. 
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INCAPACITY, 

parol  evidence  of,  230. 

INCOMPETENCY,  128.    (See  WiTirass.) 

INCONSISTENT  STATEMENTS  BY  WITNESSES, 
cross-examination  as  to,  632,  633,  635. 

if  point  immaterial,  answer  final  in,  632,  638. 

chance  for  explanation  to  be  offered,  632. 

contradiction  permitted,  when,  632,  633. 

veracity  and  bias  are  material  in,  633. 

discretion  of  court  in,  633. 
do  not  admit  evidence  of  character,  266. 

INCORPORATION, 

of  parish,  how  proved,  474. 

of  document  in  pleadings  may  force  production,  608. 

INCUMBENT,  DECEASED, 

books  of,  when  evidence  for  successor,  484. 

INDICATIVE  EVIDENCE, 
meaning  of,  84. 
uses  of,  84. 

INDICTMENT, 

may  be  inquired  into  on  cross-examination,  632. 

INDIRECT  EVIDENCE, 
what,  17. 
may  be  conclusive  or  presumptive,  17. 

INDISTINCTNESS, 

a  resource  of  evasive  witnesses,  645. 

INDORSEMENT, 

of  payment  must  be  against  interest,  479,  480. 
may  be  disputed  by  acceptor,  522. 

INDUCEMENT, 

does  not  vitiate  admissions,  507. 

INDUCEMENT  TO  CONFESS, 

confession  made  in  consequence  of,  not  receivable,  639. 
nature  of  inducement  which  will  have  this  effect,  640. 
INFAMY, 

incompetency  from,  130,  140. 
abolished,  141. 

INFANTS, 

capacity  of,  as  witnesses,  130,  149. 
old  law,  150. 

gradual  changes  in,  151. 
modem  law,  130,  152. 
examination  of,  by  judge,  130,  155. 
declaration  by,  in  lieu  of  oath,  whether  admissible,  166. 

45 


706  INDEX. 

INFANTS  —  coniumed. 

djiug  declarations  of,  156. 
eyidence  of,  efTect  of,  167. 
capacity  of,  to  commit  crime,  29,  341. 

INFERIOR  COURTS, 
jurisdiction  of,  355,  577. 

INFORMATION, 
not  hearsay,  466. 
as  to  offences,  source  of,  privileged,  563« 

INJURING  OTHERS,  DESIRE  OF, 
a  cause  of  false  confessions,  653. 

INNHOLDER.    (See  Ikvuepeba.) 

INNKEEPERS, 

presumptions  affecting,  409. 
are  insurers,  409. 

except  in  certain  cases,  409. 

INNOCENCE, 

presumption  of,  fayored  in  law,  334. 

extent  of  this  presumption,  345,  346. 
meaning  of,  304,  412. 

part  of  substantive  law,  304. 
not  a  presumption  of  law,  304. 
theory  of,  300. 

will  not  be  presumed  wben  a  stronger  presumption  is  raised  against  it,  346. 
sanity  presumed  in  preference,  412. 

INQUISITORIAL  PRINCIPLE, 

dominant  in  civil  and  canon  law,  543. 

INSANITY, 

incompetency  of  witness  from,  130, 143  et  seq. 
presumption  against,  333. 

continuance  of,  presumed,  if  once  shown  to  exist,  889. 
in  criminal  causes  to  be  proved  by  prisoner,  301. 

cases  eonira,  301. 
in  civil  causes,  301,  302. 
admits  dechirations  in  oouise  of  business,  481. 
matter  of  fact,  494. 
expert  evidence  as  to,  495. 

INSCRIPTION, 

may  be  a  document,  215. 

INSPECTION. 

real  evidence  afforded  by,  200. 

of  documents  in  the  custody  of  opposite  party,  610. 

by  bill  of  discoveiy,  608, 

by  9u6p<gma  dmeet  tecum,  608. 

by  direct  order  of  court,  608. 
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INSPECTION-.. 

of  real  or  personal  property,  610. 
under  the  Patent  Law,  611. 

INSTRUMENTS  OF  EVIDENCE, 
three  kinds  of,  117. 

witnesses,  118.    (See  Witness.) 

real  evidence,  197.    (See  Real  Eyidekcb.) 

docaments,  214.     (See  Documents.) 

INSTRUMENTS,  WRITTEN, 

distinguished  from  docoments,  815^  819. 
different  kinds  of, 

public,  220. 

private,  222. 

1.  under  seal,  222. 

2.  not  under  seal,  223. 

extrinsic  evidence,  when  admissible  to  contradict,  &c.,  829. 
presumption  from  eloigning,  suppressing,  &c.,  397. 

INSURANCE, 

risk  of,  expert  evidence  as  to,  496. 

INTELLECT, 

incompetency  from  deficiency  of,  130,  143. 

immaturity  of,  130, 149. 

question  for  court,  70, 130. 

INTENDMENTS  OP  LAW.    (See  Presumptions.) 

INTENT, 

questions  of,  more  important  in  criminal  proceedings,  87. 

presumed  from  acts,  305,  344,  411. 

admissibility  of  evidence  otherwise  irrelevant  to  prove,  264. 

direct  statements  of,  232. 

re9  inter  alios  may  show,  487. 

said  to  be  presumed,  411. 

meaning  that  it  is  immaterial,  411. 

INTENTION  TO  COMMIT  OFFENCE, 

presumption  of  guilt  from  declaration  of,  438. 

INTEREST, 

incompetency  from,  old  law  as  to,  131,  136  ei  »eq. 
observations  on,  142. 
alterations  in,  by  statute,  141  et  teq. 
declarations  by  deceased  persons  against,  479. 
declarant  must  be  dead,  479. 

incapacity  not  sufficient,  479. 
interest  must  be  pecuniary  or  proprietiury,  479. 

Massachusetts  rule,  479. 
collateral  advantage  immaterial,  479. 
aliter  in  certain  cases,  479,  480. 
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INTEREST  —  rontinmed. 
receipts,  480. 

evideDce  of  collateral  matters,  wben,  480. 

rule,  how  affected,  4S0. 
public,  matters  of,  proof  of,  474.     (See  PuBUC  Mattbbs.) 
private,  matters  of,  proof  of,  474. 
presumption  as  to,  305. 

INTEREST  IN  RESULT, 

admissions  by  persons  having,  508. 

community  of  interest  not  sufficient,  508. 
court  to  be  satisfied  of  its  existence,  608. 

INTERLINEATIONS  IN  DOCUMENTS, 
do  not  vitiate,  except  in  material  part,  S38. 

INTERNATIONAL  LAW, 

public,  adopted  by  the  common  law,  401. 
presumptions  in,  402,  403. 

INTERPRETER, 
communications  to,  privQeged  from  disclosure,  564,  567. 

INTERROGATION,  JUDICIAL, 
of  accused  persons, 

allowed  in  the  civil  hiw,  543. 
arguments  in  favor  of,  545. 
against,  546. 

INTERROGATORIES, 

examination  of  witnesses  on,  91. 

exhibiting,  to  parties  before  trial,  611,  613. 

cases  in  which  party  not  bound  to  answer,  611,  61S. 

INTERSTATE  JUDGMENTS, 

have  force  of  domestic  judgments,  576. 
recitals  in,  conclusive  as  to  jurisdiction,  577. 

cases  contra,  577. 
may  be  impeached,  how,  576,  577. 

(See  JUDOKKKTB.) 

INTERSTATE  LAWS, 
how  proved,  456. 

INTOXICATION, 

a  ground  of  incompetency,  189,  ISO,  144. 
confession  during,  admissible,  517»  538. 
matter  of  fact,  495. 

INVESTIGATION, 

of  facts  by  judicial  tribunals,  S. 

INVESTITIVE  RULES  OF  EVIDENCB, 
•     what,  22. 

INVOICE  BOOK, 

not  a  shop  book,  482. 
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IBIIEBTJTTABLE    PBESUMPTIONS.      (See   Cohclubivb    Fbistjmptioks  ; 

PBXSUKPTIONft.) 

IRREGULARITY, 

presumption  against,  351. 

IRRELEVANCY  OF  EVIDENCB, 
grounds  of,  257,  259. 
rules  for  determining,  272. 

IRRELIGION, 

presumption  against,  350. 

IRRESPONSIBLE  AGENCY, 

an  infirmative  hypothesis  affecting  real  eyidence,  204. 

ISLANDS, 

Presumption  as  to  property  in,  406. 

ISSUE, 

evidence  must  be  solely  directed  to  matters  in,  257. 
sufficient  to  prove  substance  of,  286. 


J. 

JEWS, 

How  sworn,  161. 

JOINT  DEFENDANTS, 

incompetent  against  each  other,  180. 

JOINT  INTEREST, 

admissions  by  persons  having,  508. 
by  joint  obligors,  508. 

JUDGE.     (See  Coukt.) 

cannot  be  challenged,  68. 

charged  with  the  general  conduct  of  trial,  68. 

decides  all  questions  of  law  and  practice,  68,  69,  70. 

determines  on  whom  the  burden  of  proof  lies,  68,  300. 

determines  on  admission  and  rejection  of  evidence,  68,  70. 

sums  up  the  case  to  the  jury,  68. 

determines  whether  any  evidence  for  jury,  69. 

decides  facts  on  which  admissibility  of  evidence  depends,  70. 
errors  of,  how  corrected,  71. 
has  discretion  as  to  rules  of  forensic  proof,  104. 

but  is  bound  by  the  rules  of  evidence,  105. 
may  be  a  witness,  when,  131,  191,  192,  473,  562. 

JUDGE'S  NOTES, 

judge  of  High  Court  not  required  to  take,  226. 
judge  of  County  Court,  how  far  required  to  take,  226. 

JUDGMENTS, 
defined,  574. 
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JUDGMENTS  —  continued, 
may  be  voidable,  574. 
when  conclusive,  29,  574-577. 

as  to  legal  effect,  rendition,  &c.,  674. 

but  record  may  be  amended,  574. 
as  to  matters  decided,  varies,  574. 

judgments  in  rem,  574,  575.     (See  In  Rem.) 
judgments  in  personam,  575-577.     (See  In  Pebsonax.) 
interstate  judgments,  576.     (See  Interstate  Juogicents.) 
foreign,  576.     (See  Fobeign  Judgments.) 
may  be  null  in  respect  of  what  is  contained  in  them,  579. 
must  be  based  on  jurisdiction,  576,  577.     (See  Jueisdiction.) 
of  subject-matter,  576,  577. 
of  parties,  577. 

effect  of  recitals,  577.     (See  Recitals.) 
cases  in  wliich  the  maxim  res  judicata,  &c.,  applies,  580. 
to  operate  as  estoppels,  must  be  pleaded  if  there  be  an  opportunity,  576,  583. 

cases  contra,  576. 
may  be  impeached  for  fraud,  29,  577,  583. 
or  collusion,  577. 

cases  contra,  577. 
in  rem,  bind  all  the  world,  574,  681.     (See  In  Kek.) 

instances,  574,  575,  581. 
consequences  of,  577. 
cannot  be  varied  by  parol,  229.     (See  Pabol  Evidbnce  Ritlb.) 

JUDICATURE  ACTS, 

rules  of  evidence  not  altered  by,  112. 
oral  evidence  introduced  by,  112. 
hearsay  evidence  abolished  by,  112, 113. 

JUDICIAL  ACTS, 

presumptions  ui  favor  of,  354. 
vitiated  by  fraud,  577,  582. 

JUDICIAL  COGNIZANCE, 
de£ned,  260. 
acts  of  state,  260,  454. 

official  seals,  260,  454. 

chief  executive,  260. 

public  proclamations,  &c.,  260. 

high  officials,  260,  261. 
public  laws,  261. 

common  and  statute,  261. 

law  of  nations,  261. 

law  merchant,  261. 

judicial  cognizance  of,  by  Federal  courts,  361. 

of  another  state,  261. 

but  not  private  statutes,  261. 

nor  local  regulations,  261. 
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JUDICIAL  COGNIZANCE  — <r«»/»jw«f</. 
seals,  &c.,  261,  454. 
of  courts,  261. 
of  notaries  public,  261. 
court  records,  261. 

inferior  judges  And  judicial  officers,  261* 
course  of  nature,  261. 

divisions  of  time,  261,  262. 
language  and  abbreyiations,  262. 

unusual  words  must  be  proyed,  262. 
matters  of  general  knowledge,  262. 
instances,  262. 

current  coin,  legal  weights,  &c.,  262. 
geographical  divisions,  &c.,  262. 
political  divisions,  &c.,  262. 
minor  matters,  262. 
no  well-defined  rule,  263. 
judge  may  refuse  to  take,  263. 
may  refer  to  any  source,  263. 
use  of  encyclopeedias,  &o.,  263. 

JUDICIAL  EVIDENCE.    (See  Evidence,  Judicial.) 

JUDICIAL  INTERROGATION, 
allowed  by  civil  law,  543. 
continental  practice,  543. 
arguments  in  favor  of,  545. 
against,  546. 

JUDICIAL  MATTERS, 

privileged  from  disclosure  on  grounds  of  public  policy,  556,  557,  561,  562. 

JUDICIAL  NOTICE, 

of  what  matters  courts  take,  260.    (See  Judicial  Cognizance.) 

JUDICIAL  RECORDS, 
presumed  accurate,  29. 

cannot  be  varied  by  parol,  229.    (See  Pabol  Evidence  Rule.) 
of  courts  of  record,  how  proved,  454,  574. 

record,  454,  574. 

exemplifications,  454. 

attested  copy,  454,  455. 

office  copy,  455. 
of  courts  not  of  record,  how  proved,  455. 
may  be  amended,  574. 

(See  Judgments.) 

JUDICIAL  TRANSACTIONS, 

how  proved,  574.    (See  Judgments.) 

JURISDICTION, 

of  circuit  courts,  314. 
superior  courts,  577. 
inferior  courts,  355. 
foreign  tribunals^  577. 
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juaoR, 

may  be  a  witness,  190. 

evidence  of,  not  receivable  to  impeach  verdict,  566,  567.    (See  Pbiyhboid 

ComnTHICATIOKS.) 

petty,  evidence  of,  not  admissible  to  impeach,  561,  56S. 

aliier  of  gross  misconduct,  561. 

may  show  matters  passed  on,  561. 
grand,  evidence  of,  not  admissible  to  impeach  verdict^  563. 

or  to  explain  the  vote,  562. 

aliier  when  demanded  by  puUic  policy,  56S. 

JURY, 

may  be  challenged,  68. 
determine  facts,  69. 

and  law  so  far  as  finding  general  verdict,  71. 
may  find  special  yerdict,  71. 

cannot  find  verdict  on  their  personal  knowledge,  81. 
may  apply  their  general  knowledge  for  that  porpose,  191. 
may  put  questions  to  witnesses,  616. 

and  inspect  media  of  proof,  616. 
were  formerly  witnesses  of  the  facts,  109. 
gradual  change  in  their  functions,  110. 
bound  by  law,  as  laid  down  by  judge,  69,  71. 
new  trial  granted  for  misconduct  of,  71. 

disregard  by,  of  presumptions  of  law,  311. 

of  tact,  or  mixed  presumptioiia,  329. 
province  of,  not  to  be  invaded,  495. 

JUSTICE  OF  THE  PEACE, 

appointment  of,  presumed  from  acts,  353. 
presumptions  in  support  of  orders  of,  354. 
does  not  extend  to  give  jurisdiction,  355. 

JUSTICE,  PUBLIC.    (See  Pubuc  Justice.) 

K. 
"  KILLING," 

interpretation  of  phrase,  303. 

KNOWLEDGE, 

three  kinds  of,  — intuitive,  demonstrative,  sensitive,  4. 
sometimes  synonymous  with  belief,  4. 
of  hiw,  presumption  of,  304,  338. 
ret  inter  aiiat  may  show,  487. 

L. 

LADING,  BILL  OF.     (See  Bill  or  Ladiho.) 

LAKE,  PROPERTY  IN  SOIL  OF, 
presumption  as  to,  406. 
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LANDLORD.    (See  Tbwast.) 

LANDS,  POWER  IN  CHARITIES  TO  SELL, 
when  presumed,  38 1. 

LANGUAGE, 

parol  evidence  of  technical,  231. 
judicially  noticed,  262. 

so  of  customary  abbreyiations,  262. 
but  not  of  slang  or  special  phrases,  262. 
expert  evidence  as  to,  496. 

LARCENY, 

presumption  of,  from  possession  of  stolen  property,  209. 

LATENT  AMBIGUITY.    (See  Ambigditt.) 

LAW, 

definition  of,  1. 

connexion  between,  and  facts,  1. 
presumption  against  ignorance  of,  304,  338. 
promulgation  of  Acts  of  Parliament,  339. 

of  by-laws,  339. 
judicially  noticed,  when,  261. 

of  another  state,  when  judicially  noticed,  261. 

local,  when  so  noticed,  261. 
misconstruction  of,  when  excused,  303. 

LAW,  MATTER  OF, 
what  is,  69. 
is  for  court,  69. 

LAW,  MISTAKE  IN, 
parol  evidence  of,  230. 

LAW  MERCHANT, 

judicially  noticed,  261. 

LAW  OF  EVIDENCE.    (See  Evidbncb,  English  Law  op.) 

LAW  OF  NATIONS, 
judicially  noticed,  261. 

LAWS,  FOREIGN.    (See  Fomiign  Laws.) 
must  be  proved  as  facts,  22. 

LEADING  QUESTIONS, 

general  rule  —  on  material  points  are  allowed  on  cross-examination,  but  not 
on  examination  in  chief,  626. 
reasons  for  this,  626,  627. 
rule  does  not  apply  to  the  court,  627- 
what  are,  626,  627. 

in  practice,  leading  questions  often  pass  without  objection,  628. 
unfounded  objections  constantly  taken  on  this  ground,  628. 
exceptions, 

1.  identification  of  persons  or  tilings,  628. 

2.  contradiction  of  former  witness,  628. 
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3.  witness  hostile  to  the  party  hy  whom  he  was  called,  637,  689. 

4.  defective  memory,  627,  629. 

5.  complicated  subject-matter,  629. 
expediency  of  asking,  when  allowable,  629. 
are  within  discretion  of  the  court,  627. 
admissible  in  dying  declarations,  486. 

may  be  asked  on  examination  ex  advtrtOy  627. 
or  when  adversary  is  a  witness,  627. 
or  when  question  is  natural,-  626. 

LEDGER, 

may  be  a  shop  book,  482. 

LEGACY, 

to  attesting  witness  void,  131. 

LEGAL  MEMORY, 
time  of,  361. 

LEGISLATURE, 

documents  of,  how  proved,  456. 
journals  of,  judicially  noticed,  261. 

LEGITIMACY, 

presumption  of,  299,  349. 

how  rebutted,  299,  349. 

LETTER, 

presumption  of  date  of,  387. 

put  into  post,  presumed  to  have  reached  its  destination,  387. 

postmark  of,  not  proof  of  deposit,  300. 

mailing,  proof  of  delivery,  304. 

statements  in,  when  admissions,  509,  510. 

LETTERS  PATENT, 

may  be  presumed,  in  support  of  possession,  363. 
action  for  infringement  of,  inspection  in,  611. 

LEVAMEN  PROBATIONIS, 
admissions  constitute,  510. 
confessions  constitute,  539. 

LEX  FORI. 

presumption  as  to,  304. 

LIBEL, 

pubb'cation  presumed  malicious,  29. 

character  evidence  admissible  in  actions  for,  266. 

LIBEL.  PUBLICATION  OP, 
presumed  malicious,  29. 

LIBELLANT, 

evidence  of,  must  be  corroborated,  585. 
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LIBELLEE, 

admission  of/ must  be  corroborated,  585. 

LICENSEE, 

estoppel  of,  52S. 
of  land,  529. 
of  personal  property,  53S. 

LICENSES, 

presumption  of,  880. 

LIFE, 

no  prasumpiio  juris  relative  to  its  duration,  299,  393. 
when  presumption  of  continuance  ceases,  299,  392. 
continuance  of,  presumed,  303. 

LIGHTS,  ANCIENT, 

right  to,  from  enjoyment,  373. 

LIMB, 

exhibited,  real  evidence,  198. 

LIMITATIONS,   STATUTE  OF, 

indorsements  of  payment  as  to,  479,  480. 
acknowledgment,  &c.,  by  joint  promisor,  as  to,  508. 

"  LINKS," 

of  evidence,  when  privileged,  562. 

LIS  MOTA, 
what  is,  476. 

(See  Ante  Litem  Motak.) 

LIVING  MEMORY, 

distingubhed  from  legal,  361. 

LOAN, 

by  parent  to  child,  presumption  against,  343. 

LOCOMOTIVE,    . 

fires  by,  res  inter  alios  may  prove,  488. 

LOG-BOOKS, 

of  merchant  vessels,  admissibility  of,  in  evidence,  108,  n.  (j>). 

LOSS, 

by  carrier  presumed  negligent,  305.     (See  Cakriebs;  Goods.) 

LOST  DOCUMENT. 

presumed  to  have  been  duly  stamped,  239. 

secondary  evidence  of,  may  be  given,  79,  217,  218,  450. 

LOST  GRANT, 
title  by,  367. 
presumed,  29. 

LOVE, 

matter  of  fact,  494. 
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LUNATIC, 

competency  of,  to  give  evidence,  144  ei  J0f . 
self-hanniug  statements  by,  519. 
presumption  of  sanity,  301,  302,  333. 


M. 

MAGISTRATES,  JURISDICTION  OP 

not  enlarged  by  the  maxim  omnia  prasumuHtur,  ftc.  355. 

MAGNETIC  NEEDLE, 

variations  of,  judicially  noticed,  262. 

MAHOMETAN  WITNESS, 
how  sworn,  162. 

MAILING, 

evidence  of  delivery,  304. 

MALICE. 

presumption  of,  302,  312. 

MANDAMUS, 

to  examine  witness,  92. 

MANORS, 

presumptions  affecting,  407- 

MAPS, 

may  be  admissions  against  title,  607. 

MARITIME  LAW, 

presumptions  in,  404. 

MARK, 

instead  of  writing,  proof  of,  243. 

MARKET  VALUE, 

of  notes,  not  judicially  noticed,  262. 
not  hearsay,  466. 

MARRIAGE, 

presumption  of,  from  cohabitation  and  repntation,  348. 

consummation  of,  presumed,  386. 

foreign,  presumption  in  favor  of  regukrity  of,  403. 

MARRIAGE,   PROMISE  OF, 

action  for  breach  of,  parties  competent  witnesses  in,  178. 

corroborative  evidence  required  in,  178,  605. 

character  evidence  admissible,  266. 
promise  is  to  marry  in  a  reasonable  time,  386. 

MARRIAGE  REGISTERS, 
proof  of,  459. 

MARRIED  WOMAN, 

when  presumed  to  act  under  control  of  husband  in  committing  fdoi^,  89, 408< 
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MATERIAL  POINTS, 

leading  questions  not  permitted  as  to,  628. 

MEANS  OF  COMMITTING  CRIME, 
inference  of  guilt  from,  429. 

MEDICAL  MEN,    (See  Physician.) 

communications  to,  not  privUeged  from  disolosuie,  665,  567. 

MEMBERS, 

of  corporations,  presumption  as  to,  314. 

MEMORANDA, 

to  refresh  tlie  memory  of  witnesses,  when  admissible,  a»7. 

original,  not  required,  when,  482. 

MEMORY, 

memoranda  to  refresh,  when  admissible,  227. 

legal  time  of,  361. 

living,  distinguished  from  legal,  361. 

when  exhausted,  leading  questions  admissible,  627. 

MENACE, 

instruments  obtained  by,  roid,  235. 

MERSEY. 

judicially  noticed,  262. 

MESNE  ASSIGNMENTS, 
may  be  presumed,  352. 

MESSAGES  OE  PRESIDENT, 
how  proved,  456. 

MILITARY  DUTY, 

fsAsQ  confessions  to  escape,  652. 

of  desertion,  552,  n.  (/)• 

MILKMEN'S  SCORES, 
may  be  documents.  215. 

MISCONDUCT, 

presumptions  against,  303,  304.  345. 
evidence  of  juror  admissible  in  case  of,  561. 

MISCONSTRUCTION, 

of  law,  excused,  when,  305. 

MISDEMEANOR, 

proof  of  conviction  of  witness  of,  126. 

of  prisoner,  270. 

MISPRISION  OP  TREASON, 

number  of  witnesses  required  on  trial  for,  600. 

MISREPRESENTATION, 

more  frequent  form  of  falsehood  than  fabrication,  16, 646. 

parol  evidence  of,  230. 
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MISSING  SHIP, 

presamption  of  loss  of,  404. 

MISSISSIPPI  RIVER, 
judicially  noticed,  262. 

MISTAKE, 

effect  of  self-harming  statements  made  through,  648. 

of  fact,  548. 

of  law,  648. 
parol  evidence  of,  230. 

in  law,  230. 

in  fact,  230. 

MIXED  PRESUMPTIONS,  826. 

MODELS, 

real  evidence  afforded  by,  200. 

MODUS  DECIMANDI, 

presumption  of,  evidence  to  support,  366. 
evidence  of,  under  2  &  3  Will.  IV.  c.  100,  376. 

MOHAMMEDAN.    (See  Mahombtah.) 

MONOMANIAC,  EVIDENCE  OF, 
admissibilitv  of,  145. 

MONUMENTS, 

may  be  admissions  against  title,  607. 

MORAL  CERTAINTY, 

synonymous  with  knowledge,  4. 

required  to  justify  conviction  in  criminal  cases,  86. 

MORAL  SANCTION  OF  TRUTH, 
observations  on,  10. 

MORAVIANS, 

affirmation  of,  receivable,  186. 

MORTGAGE, 

deed  may  be  shown  to  be  a,  230. 

MORTGAGE  TERM, 

surrender  of,  when  presumed,  382. 

MOSAIC  LAW, 

relating  to  the  testimony  of  women,  61. 

to  a  plurality  of  witnesses,  64,  686. 

MOTIVE, 

improper,  how  disproved,  633. 

MOTIVES  TO  COMMIT  OFFENCE, 
presumption  of  guilt  from,  429. 
res  itUer  alios  may  show,  487. 

MUNICIPALITY, 

records  of,  how  proved,  466. 
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MUNIMENTS  OF  TITLE, 

privilege  of  not  producing,  219,  565. 

no  answer  to  application  for  dbcoTiery,  610. 
party  not  bound  to  answer  interrogatories  as  to  contents  of,  612. 

MUSICAL  COMPOSITION, 
is  a  document,  215. 

MUTILATION, 

instances  of  self-mutilation,  207. 


N. 

NARRATIVE, 

not  part  of  the  res  gesia,  469,  470. 

NATIONS.  COMITY  AMONG, 
presumption  of,  402. 
gives  effect  to  foreign  judgments,  wben,  576. 

NATURAL  PRESUMPTIONS, 
what,  310. 

NATURAL  SANCTION  OF  TRUTH,  9. 

NATURE,  COURSE  OF, 
judicially  noticed,  260,  261. 

presumptions  derived  from,  stronger  than  casual  presumptions,  340. 
two  kinds  of, 
physical,  341. 
moral,  341. 

NECESSARY  WITNESS, 

may  be  discredited,  when,  630. 

examined  ex  adveno,  when,  630. 

NEGATIVE  AVERMENTS, 
differ  from  negatives,  280. 
proof  of,  by  whom,  274. 

NEGATIVE  FACTS, 
what  are,  8. 

burden  of  proof  of,  depends  on  substance  of  issue,  274,  281. 
fallacy  of  maxim  that  negative  is  incapable  of  proof,  280. 

NEGATIVE  FICTIONS, 
what  are,  317. 

NEGLECT  QF  DUTY, 
presumption  against,  347. 

NEGLIGENCE, 

for  the  court,  in  some  cases,  69. 
of  owner  excuses  innkeeper,  408. 

NEGOTIABLE  PAPER, 
alterations  in,  300. 
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NETS. 

right  to  land,  when  presumed,  381. 

NEW  TRIAL, 
In  cml  cases, 

for  error  of  judge,  71. 
for  mistake  or  miscondact  of  jury,  71. 
on  the  groand  of  surprise,  72. 
for  improper  admission  of  evidence,  71. 
restriction  on,  by  rules  of  court,  71. 
for  disregard  by  jury  of  presumptions  of  law,  311. 
of  fact,  or  mixed  presumptions,  339. 
NEWSPAPER, 

judge  may  resort  to,  263. 

NTEFTY, 

doubtful,  if  provable  by  one  witness,  599. 

NOMINAL  PARTY, 
admissions  by,  508. 

NON  COMPOS  MENTIS, 

not  a  competent  witness,  130,  143. 

self-harming  statements  made  by  person  who  is,  518. 

NON-ACCESS, 
proof  of,  299. 

NON-EXISTING  GRANT, 
evidence  in  support  of,  367. 

NON-INTERVENTION, 
may  work  an  estoppel,  521. 

NON-USER, 

presumption  of  surrender  or  extingnishment  from,  378,  379. 
easement  by  deed  not  lost  by,  379. 
sufficient  only  to  raise  presumption,  379. 
aliter  of  adverse  enjoyment,  379. 

NOTARY  PUBLIC, 

seal  of,  when  judicially  noticed,  261. 
memoranda  of,  261. 

NOTES, 

value  of,  not  judicially  noticed,  262. 
former  evidence  provable  by,  473. 

must  be  vouched  for  on  oath,  473. 

not  evidence  per  *e,  473. 

NOTES  OF  JUDGE, 

in  what  cases  evidence,  226. 

judge  of  High  Court  not  bound  to  take  notes,  226. 

judge  of  County  Court  must  take,  in  certain  cases,  226. 

must  be  vouched  for,  473. 

evidence  on  former  trial  provable  by,  473. 
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NOTICE. 

of  what  matters  coarts  take  judieialy  350.    (See  Judicux  GoGViZAircB.) 

of  promulgation  of  by-law,  339. 
to  admit  document,  613. 

costs  of  proving,  after  refusal  to  admit»  613. 
proof  of,  not  hearsay,  466. 

NOTICE  TO  PRODUCE, 

necessary  to  let  in  secondary  evidence,  218,  450. 

under  what  circumstances  it  may  be  dispensed  with,  450. 

object  of,  450,  451. 

if  a  document  be  in  court,  it  may  be  called  for  without  giving,  217,  462. 

need  not  itself  be  demanded,  217. 

form  of  action  may  constitute,  217. 

NOTORIOUS,  MATTERS  DEEMED, 
need  not  be  proved,  260. 

law  slow  to  dispense  with  proof,  261. 
may  be  referred  to  by  counsel  or  party,  625. 

(See  Judicial  Cognizancx.) 


0. 

OATHS, 

antiquity  and  general  use  of,  41. 

nature  of,  42  et  seq. 

utility  of,  observations  on,  44. 

abuses  of,  44. 

Toluntary,  prohibited  by  law,  45. 

grounds  of  incompetency  to  take,  130-132,  151. 

forms  of,  in  English  law,  161. 

modes  of  taking,  in  accordance  with  religion  of  witness,  161. 

perverse  refusal  to  take,  a  contempt  of  court,  165. 

persons  excused  by  law  from  taking,  165,  166. 

forms  of  affirmation  substituted  for,  165,  166. 

OBLIGATIONS, 

presumption  of  continuance  of,  390. 
documents  void  as,  may  be  admissions,  507. 

OCCUPATION, 

prima  fade  evidence  of  property,  358. 
allegation  of  seisin  implies,  407. 

OFFICE, 

course  of  business  in,  presumptions  from,  387. 
pubHc,  387. 
private,  388. 

OFFICE  COPIES, 

secondary  evidence  by,  458. 
execution  of,  need  not  be  proved,  215. 
proof  of  public  documents,  455. 

46 
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OFFICERS  OF  JUSTICE, 

Umpering  with,  presninption  ot  guilt  from,  434. 

OFFICIAL  ACTS, 

presumptiona  in  favor  of,  354. 

OFFICIAL  APPOINTMENTS, 
presamptions  in  favor  of,  359. 

OFFICIAL  PRE-APPOINTED  EVIDENCB, 
not  sufficient  attention  paid  to,  111. 

OHIO  RIVER. 

ownersbip  of  soil  in,  405. 

OMNIA  PILfiSUMUNTUR  ESSE  RITE  ACTA, 
importance  of  this  maxim,  351. 
general  view  of,  351. 
does  not  apply  to  give  jurisdiction,  355. 
instances  of  the  application  of,  352. 

ONOMASTIC  SIGNATURE, 
what,  242. 

ONUS  PROBANDI,  274.    (See  Bukdeit  of  Proof.) 

OPINION,  MATTER  OF, 

how  distinguished  from  "  matter  of  fact,"  494,  495. 
statement  of  fact  often  involFcs,  494. 
instances,  494. 

phenomena  of  lore,  494. 

of  insanity,  494. 
of  health  or  sickness,  494. 
of  friendly  or  hostile  feeling,  495. 
of  sadness,  495. 
of  intoxication,  495. 
witness  may  be  examined  as  to  facta,  495. 
limit  of  admissibility.  495. 

OPINION  EVIDENCE, 

not  in  general  receivable,  494. 

meaning  of  this  rule,  497. 
exceptions : 

evidence  of  "experts"  on  qnestions  of  scienoe,  sikill,  Ac.,  49S,  499. 
(See  ExFS&TS.) 
yalue  of,  500. 
French  kw,  502. 

received  with  too  Uttle  discrimination,  502. 
opinions  founded  on  complex  facts  which  cannot  easily  be  brought 
before  the  tribunal,  494,  504. 
as  to  veracity  received,  when,  266. 

cannot  be  stated  "  from  the  evidence,'*  266. 
as  to  disposition,  might  have  been  allowed,  265. 
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OPPORTUNITIES  OP  COMMITTING  OFFENCE, 
^  *  "h  presumption  of  guilt  from,  429. 

^   ORAL  EVIDENCE, 

distinguished  from  parol,  226,  n.  {a). 
not  required,  117. 

ORDEAL. 

trial  by,  obsenrations  on,  27. 

ORDINARY  CONDUCT  OF  MANKIND, 
presumptions  from,  385. 

ORIGIN,  DOMICIL  OF, 
revives,  when,  402. 

ORIGINAL  EVIDENCE, 

distinguished  from  derivative,  18. 
exaction  of,  81. 

a  marked  feature  of  English  law,  445. 

ORTON,  ARTHUR, 

conviction  of,  for  perjury,  595. 

OUSTER, 

presumption  against,  359. 

OVERSEER, 

appointment  of,  may  be  presumed,  353. 

"OWN  WITNESS." 

what  constitutes,  631.    (See  Witness.) 

OWNERSHIP, 

possession  raises  presumption  of,  299. 

declarations  as  to,  474. 

ancient  documents  as  to,  478. 

in  soil  of  seashore  and  rivers,  405,  406. 

permitted,  may  ground  an  estoppel,  521. 

P. 

PAGANS, 

exclasion  of  evidence  of,  50. 

PAIS.  MATTER  IN, 

estoppel  by,  620-522,  527. 

PARENT, 

money  advanced  to  child  by,  presumed  to  be  a  gift,  343. 

PARISH, 

incorporation  of,  how  proved,  474. 

PARLIAMENT, 

act  of,  burden  of  proof  sometimes  imposed  by,  285* 

PAROL  CONTRACT, 

cases  in  which  void,  655. 
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PAROL  EVIDENCE, 

no  degrees  of,  81.     (See  Second  abt  EviiffircB.) 

in  what  sense  inferior  to  written,  225. 

not  synonymous  with  oral,  226  n.  (0). 

not  in  general  admissible  to  contradict,  vary,  or  explaim  written  iii8tniiDenta» 

229. 
exceptions,  229,  230,  ei  seq. 

may  be  used  in  case  of  receipts,  229. 
or  in  case  of  bill  of  parcels,  i^29. 

aliter  of  a  bill  of  lading,  229. 
cannot  prove  public  document,  457* 

unless  absence  is  accounted  for,  457. 
instances,  457. 

(See  Pabol  Evidsncb  Ruli.) 

PAROL  EVIDENCE  RULE. 

rule  stated,  229. 

includes  written  evidence,  229. 

scoj)e  of  rule,  229  et  ieg. 

does  not  extend  to  receipts,  229. 

or  forbid  proving  the  existence  of  docnments,  232. 

but,  semble,  extends  to  a  bill  of  lading,  299. 

and  to  judgments,  &c.,  229. 

does  not  bind  strangers,  229. 

but  merges  all  prior  negotiations,  229. 

or  ante-contractual  conversations,  229. 

reason  of,  stated,  229. 

as  applied  to  fraudulent  contracts,  230. 

to  contracts  procured  by  duress,  230. 

to  illegal  agreements,  230. 

to  contracts  under  mistake,  230. 

to  conditional  agreements,  230,  231. 

to  discharged  instruments,  231. 

to  contracts  modified  by  subsequent  agreement,  231. 

what  evidence  is  admissible  by,  231. 

to  explain  technical  or  peculiar  language,  231. 

to  describe  the  subject-matter,  231. 

to  identify  the  subject-matter,  231. 

or  persons  referred  to,  231. 

in  certain  cases,  to  establish  usage,  232. 

as  applied  to  wills,  232. 

statements  of  intent  not  receivable,  238. 

except  in  case  of  latent  ambiguity,  232. 

ambiguities  latent  and  patent  under,  232.     (See  Akbiouttt.) 

distinction  stated,  232. 

effect  of,  232. 

instances,  232,  938. 

distinction  applied  to  other  instruments,  233. 

rules  of  construction  in  wills,  233. 
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PARSEE  WITNESS, 
how  sworn,  162. 


PART  PAYMENT, 

by  joint  promisor,  508. 

PARTICULARS, 

of  complaint  in  rape,  not  admissible,  470. 
cases  contra,  470. 

PARTIES  TO  SUIT  OR  PROCEEDING, 

general  rule  of  old  law,  not  competent  witnesses,  16f  . 
exceptions, 

at  common  law,  168. 
prosecutors,  168. 
approvers  and  accomplices,  169. 
issues  from  chancery,  172. 
orders  of  reference,  172. 
by  statute,  general  admissibility  of,  172. 
in  revenue  prosecutions,  179. 
in  Divorce  Court,  179. 
in  certain  criminal  proceedings,  180. 
husbands  and  wives  of,  when  admissible,  173. 
evidence  to  character  of, 

general  rule,  not  receivable,  265. 
exceptions,  267. 
not  to  dispute  certain  documents,  229. 

PARTNERS, 

presumed  to  be  interested  in  equal  moieties,  388. 
admissions  by,  609. 

not  admissible  after  dissolution,  609. 
cases  eonha,  509. 

PARTY-WALL, 

presumption  as  to  property  in  land  on  which  it  is  built,  407. 

PATENT  AMBIGUITY.    (See  Ambiguity.) 

PATENT  LETTERS, 

may  be  presumed  in  favor  of  possession,  380. 
inspection  in  action  on,  611. 

PATENTS, 

estoppels  as  to,  522. 

PAYMENT, 

when  presumed,  303,  390. 

receipt  under  seal,  conclusive  evidence  of,  390. 

not  under  seal,  only  prima  faeie  evidence  of,  390. 
in  the  absence  of  evidence  of,  debt  generally  presumed  to  continTie»  390. 

PEACE  OFFICER, 

appointment  of,  may  be  presumed,  363. 
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PECUNIARY  INTEREST, 

in  cause,  goes  to  credit  of  witness,  195. 

presumption  of  homicide,  from,  324. 

declarations  by  deceased  person  against,  admissible,  479,  480. 

in  Massachusetts,  must  be  in  writing,  479. 
interest  must  be,  when,  479. 

PEDIGREE. 

derivatiTe  evidence  receivable  to  prove  matters  of,  475. 

must  be  attte  litem  motam,  476. 

not  receivable  to  collateral  matters,  476. 

but  extends  to  particular  facts,  476. 

declarant  must  be  dead,  476. 

reason  of  rule,  477- 

persons  qualified  as  to,  476. 
wife's  sister  not  qualified^  476. 
reputation  as  to,  admissible,  476. 

may  be  original  evidence,  477* 
declaration  in  any  form,  admissible,  476. 

but  does  not  apply  to  illegitimacy,  477. 
decree  of,  may  be  in  rem,  575. 

PENALTY,  QUESTIONS  TENDING  TO  EXPOSE  TO, 
witnesses  not  bound  to  answer,  120  ei  eeq.,  563. 

PERFORMANCE,  TIME  OF, 
parol  evidence  of,  231. 

PERJURY, 
what,  41. 

punishment  for,  41. 

false  affirmation  or  declaration  punishable  as,  166, 167. 
how  proved, 

must  be  at  least  two  witnesses  or  proofs,  584,  591. 

reason  usually  assigned  for  this,  592. 

true  reason,  593. 

amount  of  evidence  required  from  each  witness,  or  proof,  595. 
eorptts  delicti  in,  how  proved,  584. 

PERPETUATING  TESTIMONY, 
means  of,  in  our  law,  111. 

PERSONAL  ATTENDANCE  AT  TRIAL, 
enforced  by  law,  119. 

exceptions  to  this  rule,  94,  95. 

PERSONAL  EVIDENCE, 
what,  18. 

PERSONAL  INJURY, 

husband  and  wife  competent  witnesses  at  common  kw  against  each  other  in 

charges  of,  174. 

PERSONAL  KNOWLEDGE, 

tribunals  must  not  act  on,  25,  81. 
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PERVERSE  VERDICT, 
what,  71- 
new  trial  granted  in  conaequence  of,  71. 

PETIT  JURORS.    (See  Jubor.) 

PEWS,  RIGHT  TO, 

possessory  or  absolute,  370. 

may  be  claimed  by  prescription,  370. 

such  claim,  how  rebutted,  371. 
evidence  required  to  raise  presumption  of  right  to,  as  against  the  ordinary,  371. 

PHENOMENA, 

suspicious  must  be  explained,  when,  300. 

PHILOSOPHICAL  EVIDENCE, 

mistakes  from  confounding  it  with  legal  evidence,  40. 

PHOTOGRAPH  COPY, 
admissible,  459. 
may  be  a  document,  215. 
accuracy  of^  judicially  noticed,  262. 

PHYSICAL  COINCIDENCES  AND  DISSIMILARITIES, 
effect  of,  202. 

PHYSICAL  PACTS, 

distinguished  from  psychological,  7. 
impossibility  of,  a  test  of  truth,  15. 

PHYSICIAN, 

statements  to,  when  admissible,  470. 
as  to  causes,  not  admissible,  470. 

aliter  of  evidence  as  expert,  470. 
for  treatment,  admissible,  470. 

to  persons,  not  physicians,  470. 
communications  to,  when  privileged,  565,  567. 

(See  P&IVILE6SD  COMMXTNICATIOKS). 

account  books  of,  are  **  shop  books,"  483. 
may  testify  as  an  expert,  496. 
family,  when  an  expert,  495,  496. 
evidence  of,  as  to  poison,  496. 
as  to  gestation,  496. 

PHYSIOGNOMY, 

not  legal  evidence  against  a  party,  83. 

PLACES. 

judicially  noticed,  262. 

PLAN, 

organized,  res  inter  alios  may  show,  487. 

PLEADING, 

estoppel  by,  520,  526. 

part  of  substantive  law,  520. 


723  INDEX. 

PLEADINGS, 

evidence  excluded  bj  state  of,  259. 

harden  of  proof^  priwuiftieie  determined  by,  378. 

immaterial  averments  in,  may  be  disregarded,  285. 

amendment  of,  at  trial,  289. 

documents  incorporated  in,  subject  to  order  of  court,  608. 

PLENA  PROBATIO, 
in  shop  books,  482. 

PLENARY  CXDNFESSIONS,  513.    (See  8iiY-RxeASi»ii6  Sfxnnci). 

PLURALITY  OF  WITNESSES,  584. 

PLYMOUTH. 

colony  law  of  "  shop  books,"  483. 

POISON,  DEATH  FROM, 

proof  of  eorpui  delicti  in  cases  of,  425. 
physical  evidence  of,  425. 

moral,  425. 
chemical  tests  of,  425. 
evidence  of  other  poisonings,  264. 

POISON,  SYMPTOMS  OF, 
expert  evidence  as  to,  496. 

POLICY,  PUBLIC, 

rejection  of  evidence  on  grounds  of,  519,  561  et  9eq. 

POLICY  OP  INSURANCE, 
on  vessel  at  sea,  404. 
risk  covered  by,  what  increases,  496. 

POLITICAL  MATTERS, 

privileged  from  disclosure  on  grounds  of  public  policy,  561,  668,  665. 

POLITICAL  SANCTION  OF  TRUTH, 
what,  41. 

POPULAR,  OR  MORAL,  SANCTION  OF  TRUTH, 

what,  10. 

POSSESSION, 

presumption  of  right  from,  30,  299,  358. 
highly  favored  in  jurisprudence,  358. 
presumption  strengthened  by  len^h  of  enjoyment^  359. 
prima  facie  evidence  of  property,  358. 
or  perception  of  profits,  of  real  estate,  prima  facie  evidence  of  estate  id  fee^ 

358,  359. 
P.  presumption  from  long  user  of  riglits  to  certain  things  which  lie  in  giant^ 
359. 
prescription,  title  by,  359. 

cannot  in  general  be  made,  except  to  things  which  lie  in  gnint»  359. 
sembUy  could  not  at  the  common  bw  be  made  against  cxown,  360. 
difference  between  custom  and  prescription,  360. 
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POSSESSION  —  coHiwued. 

requisites  of  a  preacriptive  rigiit^  370. 
evidence  of,  from  modera  user,  362. 
what  length  of  user  necessary,  363, 
prescriptive  claim  not  defeated  by  triHisg  variations  in  exercise 

of  the  right,  364. 
effect  of  evidence  of  user,  where  it  b  not  sufficient  to  raise  pre- 
sumption of  prescriptive  right,  365. 
presumption  of  prescriptive  right  from  enjoyment,  how  put  an 
end  to,  365. 
title  by  non-existing  grant,  366,  367. 

rule  in  the  case  ol  pews,  370. 
inconveniences  of  the  old  law,  371. 
statutes  passed  to  remedy  them, 
2  &  3  Will.  IV.  c.  71,  372. 
construction  of,  375. 
earlier  sections  do  not  take  away  the  common  law,  375. 
meaning  of  "  suit  or  action"  in  sect  4e,  375. 
meaning  of  "  presumption  "  in  sect.  6,  375. 
statute  does  not  apply  to  claims  ifi^ross,  375. 
discrepancy  between  2d  and  8th  sections,  375. 
2  &  3  Will  IV.  c.  100,  376. 
the  common  law  not  taken  away  by,  376. 
2**.  incorporeal  rights  not  affected  by  2  &  3  Will.  IV.  cc.  71  and  100,  376. 
sometimes  required  in  case  of  ancient  documents,  216. 

POSSESSION,  ANCIENT, 

proof  of,  by  ancient  documents,  478. 

POSSESSION   OF   STOLEN   PROPERTY,  PRESUMPTION  OF  GUILT 
FROM, 

sometimes  shifts  the  burden  of  proof,  209. 

possession  must  be  recent ,  210. 

exclusive,  211. 

carried  too  far  in  practice,  212,  488. 

explanation  of  possession  by  the  accused,  212. 
ret  inter  alios  prove,  488. 

POST  MARK, 

not  evidence  of  deposit  in  mail,  300. 
POST  OFFICE, 

presumption  as  to  appointments  in,  353. 

due  delivery  of  letter,  387. 

PRACTICE,  FORENSIC,  RESPECTING  EVIDENCE, 
rules  of,  known  to  our  ancient  lawyers,  97,  98. 

less  inflexible  than  the  rules  of  evidence,  607. 
proceedings  previous  to  trial,  607,  608. 
inspection  of  documents,  609. 

at  common  law,  609. 
discovery,  &c.,  of  documents,  608,  610. 
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PRACTICE,  FORENSIC,  RESPECTING  EVIDENCE— «>ji/iiw«;. 

exbibiting  interrogatories  to  a  party  in  the  cause,  611. 

admissions  before  trial,  613. 
course  of  trial,  614  et  teq. 
principal  incidents  of,  621. 

ordering  witnesses  out  of  court,  621. 

order  of  beginning,  622. 

rule  against  stating  facts  without  evidence,  625. 

matters  of  history,  625. 

practice  respecting  "  Leading  Questions,"  626. 

discrediting  adversary's  witnesses,  631,  632  et  seq. 
party's  own  witnesses,  632,  636. 

adjournment  of  trial,  638. 

ways  of  questioning  the  ruling  of  a  tribunal  on  evidence,  639. 

PRE-APPOINTED  OR  P RE-CONSTITUTED  EVIDENCE, 
what,  19. 
prescribed  forms  of,  45. 

consequence  of  non-observance  of,  48. 
in  English  law  sufficient  attention  not  paid  to  official,  111. 
principle  of  incompetency  ought  to  be  confined  to,  142. 
law  of  attestation,  an  instauce  of,  215. 

PREJUDICE,  COMMUNICATIONS  MADE  WITHOUT.    (See  Admissioks.) 
not  receivable  in  evidence,  510,  656. 

PRELIMINARY  INVESTIGATION. 

evidence  of  former  trial  admissible,  473.     (See  Formek  Tbial.) 
on  voir  dire  need  not  be  cross-examined,  631. 

PREPARATIONS  FOR  THE  COMMISSION  OF  AN  OFFENCE, 
presumption  of  guilt  from,  430. 

PRESCRIPTION, 
what,  359. 

title  by,  restricted  to  things  wliich  lie  in  grant,  859. 
requisites  of  right  founded  by,  360. 
evidence  of,  from  modem  user,  362. 
act  for  shortening  the  time  of,  372. 

construction  of,  375. 

rights  not  affected  by,  376. 
applied  to  corporeal  hereditaments,  360. 

PRESIDENT, 

legal  process  issues  against,  119. 

PRESS,  PUBLIC, 
misconduct  of,  436. 

PRESUMPTION, 

original  signification  of,  306. 
legal  signification  of,  306. 
different  meanings  of,  307. 

confusion  arising  from,  307,  308. 

(See  Pbesuhptions) 
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PRESUMPTIONS, 

of  law,  and  fictions  of  law,  311. 
of  law,  298,  299. 

defined,  298. 

distinguished  from  presttmption  of  fact,  299,  300,  395. 

instances,  299,  300. 

presumption  of  death,  299.    (See  Dsath.) 
of  ownership,  299. 
of  legitimacy,  299. 
as  to  alterations,  299. 
new  presumptions,  300. 
may  be  created  by  statute,  299. 
shift  burden  of  proof,  276. 
presumption  of  fact  must  be  strong  to  raise,  300. 
grounds  of,  298,  300. 
of  fact,  315. 

defined,  298. 

are  of  varying  weight,  276,  299. 
are  for  the  jury,  70,  311. 
mixed,  326. 
conflicting,  331. 

rules  respecting,  331. 
of  law  and  fact  usually  met  in  practice,  299,  338. 
against  ignorance  of  law,  338. 
from  the  course  of  nature,  340. 
against  misconduct,  345. 
in  favor  of  validity  of  acts,  351. 
from  possession,  358. 
from  habits  and  usages,  385. 
of  continuance,  389. 
in  disfavor  of  spoliator,  396,  397. 
in  international  kw,  401. 
in  maritime  law,  404. 
in  criminal  law,  410. 
miscellaneous,  405. 
as  to  members  of  corporations,  314. 
as  to  withholding  evidence,  397- 
various  meaning  of  term,  300. 

(1)  presumption  of  fact,  300. 

(2)  presumption  of  law,  301. 

(3)  pseudo-presumption  of  law,  301. 

sanity  in  criminal  cases,  301.     (See  Sanity.) 
presumption  of  innocence,  301.     (See  Innocbkce.) 

(4)  legal  interpretations  and  intendments,  302. 

presumption  of  malice,  392.     (See  Malice.) 

(5)  statement  of  burden  of  proof,  302.     (See  Burden  of  Pboof.) 

presumption  against  fraud,  302. 
as  to  alterations,  303. 
against  change,  303. 


732  IXDJDL 

PRESUMPTIONS  ~  eonlinued. 

of  Ufe,  303. 
against  illegality,  303. 
as  to  date,  303. 
as  to  verdicts,  SOS. 
of  payment,  303. 
of  regularity,  304. 
as  to  lex  fori,  30i. 

(6)  neutral  fact  presumed,  304. 

common  calamity,  304. 

(7)  positive  law  paraphrased. 

presumption  of  innocence,  304.    (See  Ikvocxkcs.) 
ignoraiio  legU,  &c.,  304,  305. 
consequences  of  actios,  305. 
prasumitur  pro  negante,  305. 
loss  by  carrier  presumed  negligent,  805. 
not  a  fixed  body  of  rules,  300. 

PRESUMPTIVE  EVIDENCE, 

circumstantial  evidence  defined  as,  292.    (See  CiBCiriiSTAinHAL  Bvidctcb.) 

PREVIOUS  ATTEMPTS  TO  COMMIT  OFFENCE, 
presumption  of  guilt  from,  430. 

PREVIOUS  CONVICTIONS, 
when  receivable  in  evidence^ 
of  parties,  270. 
of  witnesses,  272. 

PREVIOUS  QUARRELS, 

presumption  of  homicide  from,  324. 

PREVIOUS  STATEMENTS, 

cross-examination  as  to,  632,  634. 

PRIEST, 

confession  to, 

not  privileged  in  law,  665,  568. 
rejected  by  judges,  569. 
privileged  in  America,  571* 

(See   P&IVILEGED  COHHUKICA.IION8.) 

PRIMA  FACIE  CASE, 

burden  of  proof  shifted  by,  274-276,  283.    (Sec  Bummbk  »  Pboop  ;  P«»- 

SUMPTIONS.) 

PRIMA  FACIE  EVIDENCE, 
what,  325. 

PRIMARY  AND  SECONDARY  EVIDENCE, 
meaning  of  these  terms  in  our  law,  80. 
primary  evidence, 

what  it  is,  445. 
general  rule,  —  secondary  eTidenee  not  receivable  until  the  non-production  of 
the  primary  is  accounted  for,  79,  445. 
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PRINCIPAL, 

not  agent  of  surety  as  to  admissions,  509. 

PRIVILEGE  OF  PARTIES. 

not  to  answer  certain  questions,  173,  662,  B'OS. 

husbands  and  wives  of,  173,  563. 

questions  tending  to  prove  aduHery,  178,  585. 
not  to  produce  documents,  219,  565,  608. 

attorneys  of  parties,  567. 
not  to  answer  interrogatories,  612. 

PRIVILEGE  OF  WITNESSES, 

not  to  answer  questions  tending  to  criminate,  120,  668,  668. 

or  to  disgrace,  126,  632. 

or  subject  to  civil  procedings,  127. 
from  actions  of  slander,  &c.,  120. 

this  privilege  conditional,  120. 
PRIVILEGED  COMMUNICATIONS, 
universally  recognized,  37. 
not  receivable  in  evidence,  617. 

reason  of  this  rale,  661,  662,  663. 

cases  to  which  it  applies,  565. 

1.  political,  565. 

State  secrets,  561,  565. 

extend  to  documents,  608. 

2.  judicial,  565. 

jury  secrets,  561. 

of  petit  jurors,  561,  562,  566,  567. 
of  grand  jurors,  562,  566. 
(See  JuBOK.) 
public  justice,  562. 

source  of  information,  562. 
(See  Public  Justice.) 
self-crimination,  562.    (See  Cbiminate.) 
question  for  the  court,  562. 

cases  cotUra,  562. 
witness  need  not  explain  danger,  562. 
danger  must  be  real,  562. 
statutory  immunity,  662. 
privilege  extends  to  particular  facts,  562. 
privilege  is  personal,  562. 
need  not  be  suggested  by  court,  563. 
claiming,  is  evidence,  563. 
by  husband  or  wife,  563.     (See  'HusBiiKB  and  Wipe.) 
position  of  defendant,  as  .to,  568.    (See  Dbtondant.) 
3.  professional,  564:,  565,  567. 

to  legal  adviser,  564,  66,  5567.     (See  Attorney.) 
applies  to  agent  or  interpreter,  564,  567. 
does  not  extend  to  any  listener,  564. 

unless  in  confidentud  relations  to  connnunioant,  664. 
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PRIVILEGED  COMMUNICATIONS —  <r(wi/iii»(prf. 

privilege  may  be  waived  by  client,  564,  567. 
applies  to  title-deeds,  565. 

and  other  docoments,  608. 
to  spiritual  adviser,  not  privileged,  565,  567. 
aliter  by  statute,  565. 

(See  Clebgymak.) 

to  medical  adviser,  not  privileged,  565,  567-   (Sec  Phtuciad.) 
aliter  by  statute,  565. 

criminal  communications  not  privileged,  565. 
4,  social, 

between  husband  and  wife,  563,  564,  569. 

privilege  is  personal,  563. 

not  affected  by  presence  of  children,  563. 

nor  by  death  or  divorce,  563. 

nor  by  enabling  statutes  of  competency,  668. 

extends  to  £act  of  non-communication,  564. 

and  to  reported  statements,  564. 

(See  HusBAim  and  Wipe.) 

secrets  of  business  or  friendship,  not  protected,  564^  565,  572. 

PRIVITY.    (Sec  Pwvr.) 

PRIVY, 

in  law,  admissions  by,  607. 
in  blood,  admissions  by,  507. 
in  estate,  admissions  by,  507,  608.. 
who  is  a,  575. 

PRIZE, 

adjudication  is  tjf  rtm,  574.     (See  In  Rsx.) 

PROBABILITIES, 
calculus  of,  61. 

PROBABILITY, 

is  to  be  considered  in  weighing  testimony,  15. 
preponderance  of,  sufficient  basis  of  decision  in  civil  cases,  86. 

PROBATE  COURT, 

records  in,  how  authenticated,  455. 

PROBATE  ORDERS, 
are  in  rem,  575. 

PROCLAMATION, 

by  the  Queen,  how  proved,  460. 
by  foreign  state,  how  proved,  461. 
judicially  noticed,  when,  260. 

PROCREATION, 

power  of,  when  presumed,  341. 

PRODUCE,  NOTICE  TO,  218,  450. 
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PBDBUCnON, 

of  thiag  stolen,  &c.,  in  criminal  trial,  200. 

PRODUCTION  OF  DOCUMENTS, 
at  common  law,  608. 

by  bill  of  discovery,  608. 
by  iubpcena  duces  tecum,  608. 

aliter  of  incriminatiDg  documents,  608. 
or  privileged  documents,  608. 
by  statute,  608. 

PROFESSIONAL  MATTERS, 

when  privileged  from  disclosure  on  grounds  of  public  policy,  564,  565,  567. 

(See  P&iyiLEGBD  CoMMUVICATIOirS.) 

PROMISE, 

what  promises  must  be  in  writing,  46  et  seq, 
of  executor  to  be  personally  liable,  47. 
to  answer  for  debt  of  another,  47. 
in  consideration  of  marriage,  47. 

PROMISE  OF  MARRIAGE, 

action  for  breach  of,  parties  competent  witnesses  in,  178. 
corroborative  evidence  required  in,  605. 

PROMISE  TO  MARRY, 

generally,  means  within  a  reasonable  time,  386. 

PROMISOR,  JOINT, 
admissions  by,  508. 

PROMISSORY  NOTE, 

consideration  for,  presumed,  387. 

PROOF, 

meaning  of  term,  5. 
burden  of,  374. 

lies  on  party  affirming,  279. 

(See  BuRDEir  07  Proof.) 

PROPER  CUSTODY, 

production  of  documents  from,  rule  as  to,  478. 
in  ancient  possession,  478. 

PROPRIETORY  INTEREST, 

declarations  against,  admissible,  479. 

in  Massachusetts,  oral  declarations  may  be,  479. 

PROSECUTOR, 

burden  of  proof  on,  275,  417*     (See  Burden  of  Proof.) 

PUBLIC  DOCUMENTS.  437. 
defined,  454. 
proof  of,  454. 

acts  of  State,  454.    (See  Stats.) 

judicial  records,  454.    (See  Judicial  Records.) 
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PUBLIC  DOCUMENTS  —  continued. 

official  coaiiuanications,  4&6. 

State  papers,  456. 

legislative  docaments,  456. 

official  registers,  456. 

foreign  law,  456. 

interstate  laws,  457. 

modes  of  proof  provided  bj  statute^  459,  460. 
execution  of,  457. 
best  evidence  rule  applies  to,  457. 

PUBLIC  ENEMY, 

act  of,  excuses  carriers,  408. 
or  innkeepers,  409. 

PUBLIC  HISTORY,  MATTERS  OF, 
judicially  noticed,  262. 

PUBLIC  INTEREST, 

matters  of,  provable  by  hearsay  evidence,  474. 

(See  General  Interest  ;  Public  Matters.^ 

PUBLIC  JUSTICE, 

communications  injurious  to,  privileged,  562. 
but  a  judge  may  be  a  witness,  562. 

(See  Privileged  CoHKuincATioNB.) 

PUBLIC  MATTERS, 
declarations  as  to,  474. 

must  be  by  qualified  persons,  474. 
declarant  must  be  dead,  474. 

should  be  ante  litem  motam,  474. 

may  be  by  reputation,  474. 

distinguished  from  circumstantial  evidence,  474. 

private  facts  /lot  so  proved,  474. 
quasi  public  matters,  474. 

private  boundary,  474. 

PUBLIC  OFFICERS,  . 

presumption  of  due  appointment  of,  353. 

PUBLIC  OFFICES, 

presumptions  from  course  of  business  in,  387. 

PUBLIC  POLICY, 

evidence  rpjected  on  grounds  of,  519,  561  et  seg. 
matters  thus  excluded, 
political,  561,  565. 
judicial,  561,  562,  563,  566,  567. 
professional,  564,  565,  567)  568  ei  seq. 
social,  563,  564,  569. 

(See  Pritileged  ComnnncATiONs.) 
PUBLIC  PRESS, 

miscondact  of,  in  certain  cases,  486. 
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PUBLIC  WRITINGS,  221. 

(See  Pcujc  Bocumshts  ;  Wbicqigs.) 

PUBLICATION  OF  LIBEL, 
presumed  malidons,  29. 

PUBLICITY  OF  JUDICIAL  PROCEEDINGS, 
a  feature  of  English  lav,  89. 
salutary  effects  oi;  89,  90. 

PURGATION  UNDER  CANON  LAW, 
vfaat,4i. 


Q. 

QUAKERS, 

affirmation  o^  reoeirable,  166. 

QUALIFICATION  OR  EXCEPTION, 
burden  of  proof  of,  285. 

QUANTITY  OF  EVIDENCE, 

required,  one  witness  usually  sufficient  in  En^^sh  lav,  654. 
exceptions,  591. 

treason,  584, 601,  654. 
peijuiy,  584,  591. 

corpus  delicti,  584,  585.     (See  Cokeve  Dsucn.) 
answers  in  chancery,  585.     (See  Chakcbbt.) 
accomplices,  171,  585,  655. 
bastardy,  585,  605. 
divorce,  585. 
seduction,  585. 
usage  of  trade,  585. 
statutes,  585. 
permitted,  in  discretion  of  court,  585. 

(See  COBILOBOIUTION.) 

QUANTUM  OF  EVIDENCE.    (See  Quaittitt.) 

QUEEN  CAROLINE'S  CASE, 
answers  of  judges  in,  446. 
condemnation  of,  449. 

by  C.  L.  P.  Act,  1854,  s.  24,  449. 

QUESTION,  FORM  OF, 
in  expert  evidence,  496. 
hypothetical,  496,  497. 
must  be  a  basis  of  feet,  497.  ^ 
"on  the  evidence,"  497. 

QUINTILIAN,     . 

his  rules  for  the  interrogation  of  witnesses,  643. 

QUIT-RENTS, 

when  payments  presumed  to  be,  407. 

47 
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R. 
RAPE, 

inferences  from  real  eyidence  in  cases  of,  204. 

evidence  of  character  of  prosecutrix  admissible  in,  266,  268. 

admissibility  of  child's  evidence  in,  151. 

complaint  of  woman  admissible,  470. 

but  not  particulars,  470,  471- 

must  be  recent,  470. 

RATIFICATION, 

relates  back  to  time  of  act  done,  818. 

REAL  ESTATE, 

presumptions  affecting,  405. 

REAL  EVIDENCE, 
defined,  197  ei  teq. 
instances  of  correct  use,  198. 
inspection,  198. 
"view,"  198. 
phrase  of  two  meanings,  197. 
mixed  real  evidence,  198. 
witness,  198. 
document)  198. 

REASONABLE  AND  PROBABLE  CAUSE, 
is  a  question  for  the  judge,  70. 

REASONABLE  EVIDENCE, 
what  is,  a  question  of  law,  69. 

REBUTTABLE  PRESUMPTIONS,  318.    (See  Pbbsukptiohs.) 

REBUTTAL, 

confessions  open  to,  639. 
on  re-examination,  633. 

character  evidence  admissible  in,  when,  633. 
corroborative  statements  admissible  iu,  when,  633. 
generally  inadmissible,  633,  634. 

(See  Rebuttino  Casb.) 

REBUTTING  CASE, 

when  it  may  be  adduced,  615. 

right  to  rely  upon,  615.     (See  Rebuteal.) 

RECEIPT, 

does  not  exclude  other  proof  of  payment^  226,  227. 
is  a  declaration  against  interest,  480. 
execution  of,  how  proved,  215. 

parol  evidence  rule  does  not  apply  to,  229.    (See  Pabol  EvmEircs  Rvls.) 
under  seal,  conclusive  evidence  of  payment,  390. 
not  under  seal,  only  prima  facie  evidence,  390,  480. 
for  subsequent  rent,  prima  facie  evidence  of  payment  of  precedent,  391. 
of  stolen  goods,  knowingly,  proof  of,  264,  488. 
ret  inter  alios  may  prove,  488. 
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RECITALS, 

estoppel  by,  520,  520. 
declarations  in  pedigree,  476. 
admissions  against  title,  507. 
bind  State,  520. 

of  dower  released,  bind  releasor,  620. 
of  consideration,  not  conclusive,  620. 
of  jarisdiction,  conclosive,  677. 

cases  eonira,  577. 
in  interstate  judgments,  577. 

RECOLLECTION, 

evidence  on  former  trial  provable  by,  473. 
lack  of,  may  authorize  contradiction,  633. 

RECONVEYANCE, 

may  be  presumed,  381. 

RECORD, 

presumed  to  be  correctly  made,  347. 

proof  of  itself,  when,  454.    (See  Public  Docuhxnts.) 

may  be  presumed  in  favor  of  possession,  380. 

"  rei  judicata  pro  veritaie  accipitur,  574. 

difference  between  substantive  and  judicial  parts  of,  574,  676,  678. 

may  be  impeached  for  fraud,  29,  577,  582. 

may  be  amended,  574. 

estoppels  by,  520,  525,  574. 

title  by,  not  impeachable  by  admissions,  507. 

RECOVERY, 

may  be  presumed  in  favor  of  possession,  380. 

RE-CROSS-EXAMINATION, 

relation  of,  to  re-direct  examination,  634. 

is  in  discretion  of  court,  634. 

examinations  subsequent  to,  in  discretion  of  court,  634. 

RECTOR,  DECEASED, 

books  of,  when  evidence  for  successor,  484. 
declarations  by,  admissibility  of,  to  prove  custom,  484. 

RE-DIRECT  EXAMINATION, 

confined  to  explanation  and  rebuttal,  633. 
scope  of,  varies  with  cross-examination,  633. 
new  matter  on,  in  discretion  of  court,  633. 
character  evidence  when  admissible  on,  633. 
corroborative  statements  when  admissible  on,  633. 
generally  inadmissible,  633,  634. 

RE-EXAMINATION, 

practice  as  to,  616.    (See  ^-dibbct  Examiiiatioii.) 

REFEREE, 

admissions  by,  508. 
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REFRESHING  MEMORY  OF  WITNESSES, 
rule  sUted,  227. 
memorandum  need  not  be  by  witness,  228. 

may  testify  mediately  or  directly,  228. 
judge's  notes  to  refresh  memory,  228. 
memoranda  evidence  in  case,  when,  228. 

opposite  party  has  right  of  inspection,  228. 
hearsay  may  be  used  in,  466. 
former  evidence,  notes  of,  used  in,  473. 
rule  as  to,  in  case  of  witness  to  handwriting,  246. 
tradesmen's  books,  484. 

REFUSAL, 

to  produce  document,  218,  608. 
effect  of,  218,  608. 

original  can  be  used  only  by  oonsent,  608. 

REGISTERS,  OFFICIAL, 
how  proved,  456. 

enrolment  of  deeds,  456. 

maritime  registers,  456. 

town  or  municipal  records,  466. 

REGISTRARS  OF  BIRTHS,  MARRIAGES,  AND  DEATHS, 

public  documents,  456,  459. 

REGULARITY, 
presumed,  304. 

RELATIONS  IN  WHICH  PARTIES  STAND  TO  BACH  OTHER, 

presumption  from,  407. 

RELEASE, 

may  be  presumed  from  circumstances,  407. 
of  easement,  when  presumed,  379* 

RELEVANCY, 

defined,  257,  258. 

instances  of,  258. 

may  be  established  after  admission,  257* 

logical  and  legal,  distinguished,  257,  258. 

not  sole  test  of  admissibility,  258. 

required  on  cross-examination,  632.     (See  CBOas-ExAMnr^Tioii.) 

RELEVANT, 

evidence  must  be,  257. 

character  evidence  must  be,  265,  268.    (See  Facts  Relbvakt  to  Ibsus.) 
instances  of  rejection  of  evidence  for  remoteness,  258,  264. 
admissibility  of  evidence  of  intent,  264. 
of  evidence  of  character,  265. 

RELIGION, 

incompetency  from  want  of,  158. 
three  forms  of,  158. 

1.  want  of  religious  knowledge,  158. 
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RELIGION  —amiinued, 

2.  want  of  religions  belief,  158. 

criticism  of,  132,  159. 

3.  refusal  to  comply  with  religious  forms,  165. 

on  religious  grounds,  165. 

competency  of  Quakers,  &o.,  165. 
^  on  irreligious  grounds,  166. 

competency  of  Atheists,  131, 166. 
light  to  examine  witness  as  to,  159. 
rehgious  sanction  of  truth,  11. 

REM,  JUDGMENTS  IN, 

bind  all  the  world,  575,  581.    (See  In  Rem.) 

REMOTE  CAUSE, 

not  regarded  by  the  law,  82. 

REMOTENESS, 

rejection  of  evidence  for,  257,  258. 

(See  Releviht.) 

RENDITION  OP  JUDGMENT, 
how  proved,  574. 

RENT, 

receipt  for,  effect  of,  391. 

RENT,  QUIT, 

payments  when  presumed  to  be,  407. 

reply,  evidence  in,  615. 
Deputation, 

perjury  often  committed  to  preserve,  196. 
is  character,  265. 

of  witness  for  veracity,  266.    (See  Vebacitt.) 
not  hearsay,  when,  466. 

REPUTATION,  EVIDENCE  OP, 

admissible  in  questions  of  public  rights,  474,  475. 

public  boundary,  474. 

incorporation  of  town  or  parish,  474. 

private  boundary,  474. 
admissible  in  cases  of  pedigree,  476. 

may  be  original  evidence,  477. 

REQUEST,  COURTS  OP.    (See  Coukts  of  Cohsciencb.  ) 

RES  GEST^, 

must  not  be  confounded  with  hearsay,  469,  470. 
may  consist  of  words  or  acts,  470. 

rule  as  to  res  inter  alios  acta,  does  not  exclude  proof  of,  490. 
words  accompanying  an  act  may  be  proved  as  part  of,  469,  470,  511. 
rule  as  to,  469. 

must  be  contemporaneous,  469. 
and  explanatory,  469. 
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RES  GIlSTM—eoMtimied. 

exclamations  admissible,  469,  470. 

statements  to  phjsicians,  when  admissible,  470.     (See  PHmcuir.) 

"  fresh  complaint,"  470.     (See  Rafe.) 

RES  INTER  ALIOS  ACTA  ALTERI  NOCERE  NON  DEBET. 

antiquity  of  this  rule,  100. 

recognized  in  the  Roman  law,  487,  n.  (a).  » 

meaning  of  this  rule,  487. 

extent  of  it,  487  ei  9eg. 

distinction  between,  and  derivative  evidence,  489. 
does  not  exclude  proof  of  res  ffetia,  490. 
or  admissions,  488. 
reasons  of  rule,  488. 
instances  illustrative  of  the  rule,  491. 
exceptions  to  the  rule,  487,  49d. 

show  bodily  or  mental  state,  487. 

show  oiiganized  plan,  487. 

negative  accident,  487,  488. 

to  corroborate  a  witness,  488. 

in  case  of  stolen  goods  or  foigery,  488. 

modem  relaxation  of  rule,  488. 

instances,  488. 

(See  Acta,  Res  Inteb  Alios.). 

RES  JUDICATA  PRO  VERITATE  ACCIPITUR, 
maxim  universally  recognized,  31. 
meaning  of  "  res  judicata,"  574,  575. 

difference  between  substantive  and  judicial  part  of  record,  574,  578. 
cases  where  the  maxim  applies,  575,  580. 
the  ikin^  must  be  the  same,  575,  580. 
the  perttm  must  be  party  or  privy,  575,  580. 
exceptions, 

judgments  in  rem,  575,  581. 

other  instances,  581. 
judgments  must  be  pleaded,  576,  582. 

may  be  impeached  for  fraud,  577,  582. 

may  be  shown  to  be  forged,  583. 

(See  JUBGMEKTS.) 

RESTRAINT  OP  TRADE, 

deed  in,  must  be  on  real  consideration,  408. 

RETAINER, 

not  essential,  when,  564. 

REVENUE  OFFICERS, 

appointment  of,  may  be  presumed,  353. 

REVENUE  PROCEEDINGS. 

husbands  and  wives  of  parties  competent  witnesses  in,  180. 

REVOCATION  OF  WILL. 

facts  from  which  it  may  be  presumed,  386. 
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RIGHT  TO  BEGIN, 
roles  as  to,  623. 
ia  a  role  of  practice,  276. 

Massachusetts  rule,  276. 
generally  follows  burden  of  establisHing,  276. 
erroneous  roling  as  to,  when  a  ground  for  a  new  trial,  624. 
advantages  and  disadvantages  of  having  to  begin,  624. 

RIPAllIAN  PROPRIETORS, 

own  to  low-water  mark,  when,  405. 
ad  medium  Jllum,  when,  405. 

RISK, 

in  insurance,  what  increases,  496. 

RIVER,  PROPERTY  IN  SOIL  OF, 
presamptions  respecting,  405. 
tidal  rivers,  405. 

navigable  rivers  not  tidal,  405,  406. 
shore  of,  presumed  to  be  extra-parochial,  405. 

ROAD, 

order  to  stop,  may  be  presumed,  381. 
presumptions  as  to  property  in  soil,  406,  407. 

ROMAN  CATHOLIC  PRIESTS, 

confessions  to,  how  far  privileged,  565,  568.     (See  Pbiyilbqsd  CoMJCimi- 

CATIONS.) 

ROMAN  CATHOLIC  WITNESSES, 
how  sworn  in  Ireland,  161. 

RULES, 

of  judicial  evidence, 

necessity  for.    (See  Evidence,  Judicial.) 

in  English  law.     (See  Evidence,  English  Law  ot.) 

of  proof  in  criminal  cases,  416. 

RULES  POR  CONDUCTING  THE  EXAMINATION  AND  CROSS-EX- 
AMINATION OF  WITNESSES,  641. 
RUMOR, 

received  as  eyidence  by  the  civilians,  57. 
but  not  in  English  law,  471. 
exception,  471. 

S. 
SALVAGE, 

decree  of,  is  in  rem,  574. 

SANCTIONS  OF  TRUTH, 
natural,  9. 
moral,  10. 
religious,  11. 
powerful  influence  of,  11. 
sometimes  produce  falsehood  instead  of  truth,  IL 
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SANITY, 

is  always  presumed,  333. 
in  crimiiial  cases,  301. 

presumption  of,  how  rebntted,  301. 

by  a  preponderance  of  the  evidenoe,  301. 
beyond  a  reasonable  doubt,  301. 
in  dTil  cases,  301. 

is  a  strict  presumption  of  law,  301,  302. 
in  case  of  a  will,  301. 
in  other  cases,  302. 
presumption  in  favor  of,  rebuttable,  319. 

grounds  of,  301,  412.  , 

expert  evidence  as  to,  495. 
family  physician,  495,  496. 
subscribing  witnesses,  496. 
presumed  in  preference  to  innocence,  41S.  » 

meaning  of  phrase,  412. 

SATISFIED  TERM, 

surrender  of,  when  presumed,  382. 

SCHUYLKILL  RIVER, 
ownership  of  soil  in,  405. 

SCIENCE, 

opinion  of  experts,  evidence  on  matters  of,  496,  499.    (See  Exfebxs.) 

SCIENTIST, 

may  testify  as  an  expert,  496,  499. 

SCINTILLA  OF  EVIDENCE, 
not  sufficient  to  leave  to  jury,  69. 

SEAL, 

taking  off  deed,  prima  facie  evidence  of  leTOcation,  336. 

necessity  of,  to  certain  leases,  46,  47. 

effect  of  receipt  under,  390. 

judicially  noticed,  when,  260,  261,  454. 

SEASHORE, 

property  in,  presumption  respecting,  405. 
belongs  to  crown,  405. 
in  America  to  the  State,  405. 

SEAWORTHINESS,  \ 

presumptions  relating  to,  404.  j 

as  to  temporary  faulty  404. 

policy  with  vessel  at  sea,  404. 

SECONDARY  EVIDENCE, 

not  receivable  till  non-production  of  primaiy  accounted  for,  446. 

when  admissible,  450. 

no  degrees  of,  79.  218,  452. 

proof  of  public  documents,  459. 

\ 
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SECONDARY  Wrn)E^CE -- eoniinued. 
proof  of  entries  in  bankers'  books,  462. 
of  "  shop  books,"  483. 
demand  and  refusal  admit,  608. 
if  admitted,  original  becomes  admissible  only  by  consent,  608. 

SECRECY, 

fear  indicated  by  desire  for,  439. 
confessions  under  promise  of,  admissible,  638. 

SECRETS, 

of  State,  privileged  from  disclosure,  561,  565. 

not  those  of  business  or  friendship,  564,  565,  573. 
(See  FioYiLEGED  Ck>MiinincAiioN8.) 

SEDUCTION, 

corroboration  required  in,  585. 

SEISIN  IN  EEE, 

presumed  from  possession,  358. 

SELF-CRIMINATION.    (See  Dbimxsatl.) 

SELF-HARMING  EVIDENCE,  506.    (See  Self-Rbgabdiko  Evidkicb.) 
admissions,  513. 
confessions,  537. 

SELF-MUTILATION, 

forgery  of  real  evidence  by,  207. 

SELF-REGARDING  EVIDENCE, 
what,  506. 

is  either  self-serving  or  self-harming,  506. 
general  rule  with  respect  to,  506. 

SELF-SERVING  EVIDENCE, 

not  in  general  admissible,  480,  511. 
exceptions,  511. 

SEMI-PLENA  PROBATIO, 
in  shop  books,  482. 

SEPARATISTS, 

affirmation  of,  receivable,  165. 

SERMON, 

statements  in,  not  admissions,  when,  510. 

SERVANT, 

general  hiring  of,  presumed  for  a  year,  386. 

SEXES,  RELATIONS  BETWEEN, 
a  source  of  false  testimony,  195. 
cause  of  false  confessions,  551. 

SEXUAL  INTERCOURSE, 

male  under  fourteen,  presumed  incapable  of,  341. 

absence  of  opportunity  for,  may  be  proved  on  question  of  legitimacy,  349, 
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SEXUAL  INTERCOURSE  —  tfon/wutfdL 

presumption  of  legitimacy  from  fact  of,  irrebuttable,  349. 
presumed  from  marriage,  349. 
husband  or  wife  not  admissible  to  disprove,  573. 

(See  Pkesumftions.) 
SHIPWRECK, 

presumption  of  loss  of  missing  ship  by,  404. 
presumption  of  surviyorship  where  deaths  by,  304,  393. 
none  in  English  kw,  304,  394. 

(See  Pjkbsumftions.) 
"SHOP  BOOKS," 
admissibility  of,  483. 

must  be  fairly  kept,  483. 

must  be  contemporaneous,  483. 

must  be  books  of  account,  483. 

suppletory  oath  required,  483. 

oath  of  executor,  &c.,  required,  483. 

death  or  equivaleut  disability  will  admit,  483. 

handwriting  must  be  proved,  when,  483. 
bath  and  form  of  entry,  483. 

oath  verifies  book,  483. 

books  may  be  kept  in  any  form,  483. 
scope  of  rule,  483. 

extends  only  to  40  shillings,  483,  483. 

applies  to  tradesmen  and  handicraftsmen,  483. 
•^  semble,  extends  to  professional  charges,  483. 

secondary  evidence  admissible,  when,  483. 

modified  by  statute,  483. 

development,  how  affected,  483. 
history  of  rule,  483. 

SHORTHAND  WRITERS'  NOTES, 

may  be  read,  as  secondary  evidence  of  the  contents  ai  a  document,  453. 
may  prove  evidence  on  former  trial,  453,  473. 

SIGNiLTURE, 

to  what  contracts  required,  46,  47, 113. 
of  drawer,  acceptor  estopped  to  deny,  531. 
to  will,  required,  334. 

position  of  signature,  334. 
evidence  of,  840. 

of  attesting  witness,  must  be  proved^  315,  316. 
of  obligor  or  testator,  316. 

SIGNS, 

parol  evidence  of,  331.  • 

dying  declarations  by,  485. 
SILENCE, 

self-harming  evidence  supplied  by,  609,  510,  513,  538.    (See  Sslf-Rboaso- 

i»G  Evidence.) 
may  work  an  estoppel,  531. 
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SKILL,  QUESTIONS  OF, 

opinion  of  experts  admissible  on,  499. 

SLANDER, 

character  CYidence  admissible  in,  866. 

SLAVERY, 

abolition  of,  judicially  noticed,  262. 

SLEEP, 

talking  in,  not  evidence,  517. 
statements  during,  not  admissions,  510. 
confessions  during,  not  admissible,  539. 

SLIGHT  PRESUMPTIONS, 
what,  323. 

SOCIAL, 

relations,  a  source  of  false  testimony,  195. 
matters,  judicially  noticed,  259,  260. 

(See  Judicial  Coonizance.) 
matters,  privileged  from  disclosure  on  grounds  of  public  policy,  661.    (See 
Privileged  CoancuNicATiOKS.) 

SOCIETY,  HABITS  OP, 
presumptions  from,  3S5. 

SOIL,  PRESUMPTIONS  AS  TO  PROPERTY  IN, 
of  sea  shore,  405. 
rivers,  405. 
kkes,  406. 
islands,  406. 
highways,  406. 
private  roads,  406. 
roads  under  enclosure  acts,  407. 
waste  knds  of  manor,  407. 
knd  adjoining  road,  407. 
ditch  bounding  enclosure,  407. 
fishery,  407. 

SOLDIERS, 

attestation  of,  may  be  presumed,  353. 

SOLICITOR, 

may  be  a  witness  either  for  or  against  client,  131, 184. 

(See  Attoeney.) 

SOMNAMBULISM, 

words  spoken  in  state  of,  not  evidence,  517. 

SOVEREIGN, 

not  compellable  to  give  evidence,  119. 

whether  he  may  be  a  witness,  181. 

presumed  to  know  the  law,  340. 

acts  by,  when  presumed  done  in  character  of,  402. 
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SPECIAL  PRESUMPTIONS, 
take  precedence  of  geueral,  332. 

SPECIAL  VERDICTS, 

in  presumption  of  malice,  SOS. 
should  state  facts,  302. 

SPECIALTY, 

consideration  for,  presumed,  222. 

SPIRITUAL  ADVISERS, 

confessions  to,  admissibility  of,  565, 568. 

(See  Privileged  CoMinTKiCATiOHS.) 
SPOLIATOR, 

presumptions  in  disfavor  of,  396. 
instances  of,  396. 

eloigning  instruments,  &c.,  397. 
extent  of,  as  against  the  spoliator  of  documents,  398. 
occasionally  carried  too  far,  399. 

especially  in  criminal  cases,  400. 
recognized  in  international  law,  402. 

STAMPS, 

requirement  of,  by  law,  238. 

documents  lost  presumed  duly  stamped,  239. 

not  produced  on  notice  presumed  duly  stamped,  239. 
unstamped  documenls  admissible  to  show  illegality  or  fraud,  239. 
and  in  criminal  proceedings,  239. 
in  civil  proceedings,  on  payment  of  penalties,  239. 

STATE, 

seal  of,  judicially  noticed,  260,  454. 

officials,  judicially  noticed,  260,  454. 

executive  of,  judicially  noticed,  when,  260. 

bodily  or  mental,  exclamations  as  to,  469. 

law  of  another,  expert  evidence  as  to,  496. 

holds  land  as  trustee,  when,  405. 

bound  by  estoppels  of  deed,  520. 

acts  of,  how  proved,  454. 

secrets  of,  privileged,  561.    (See  Pbiyilsged  CoMXUNiCATioirs.) 

"STATE  PAPERS," 
how  proved,  456. 
privileged,  when,  60S.  J 

STATE'S  EVIDENCE, 
confessions  by,  538. 

STATEMENTS. 

prior,  used  to  contradict  witness,  466. 
of  a  testator,  not  hearaay,  466. 
fact  of,  how  proved,  466. 
to  physician,  470.     (See  Pittsician.) 
for  medical  treatment,  470. 

i 
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STATEMENTS  —  continued. 

part  of  rei  gesta,  469. 

prior  consistent,  in  dying  declarations,  486. 

of  anthorities,  admissible  in  expert  evidence,  495. 

in  presence,  may  constitute  admissions,  509,  510. 

statements  in  a  letter,  509,  510. 

confessions,  538. 
privileged,  what,  561  et  seq. 
inconsistent.    (See  Incgksistbnt  Statehsitts.) 
contradictory.    (See  CBOSs-ExAiairATiON ;  1iicon8ISTX5T  SxATBiCBim.) 

STATIONERY  OFFICE, 

documents  printed  by,  proof  of,  115. 

STATUS, 

judgments  in  rem  determine,  574. 

STATUTE, 

burden  of  proof  sometimes  imposed  by,  885,  899.    (See  Act  or  Fa&lia- 

MBNT.) 

STATUTES, 

public,  judicially  noticed,  861. 
private,  not  so  noticed,  861. 

municipal  regulations,  861. 

statutes  of  another  State,  861. 
burden,  of  proof  sometimes  imposed  by,  899. 
require  certain  evidence,  when,  585. 

(See  Statute.) 

STENOGRAPHY, 

former  evidence  provable  by,  473. 

STOLEN  PROPERTY, 

possession  of,  presamption  of  larceny  from,  809. 
receipt  of,  knowingly,  proof  of,  864. 
by  rea  inter  alios,  488. 

STRANGERS, 

not  bound  by  judgments  in  personam,  575. 

STRONG  PRESUMPTIONS, 
what,  385. 

SUBJECT-MATTER, 
parol  evidence  of,  831. 

SUBP(ENA  DUCES  TECUM, 
what,  819. 

when  used,  819,  608.    (See  Docttments.) 
not  enforced  against  supreme  executive,  180. 

SUBSCRIBING  WITNESS, 

when  he  must  be  called,  883.    (See  Atissttng  WmoBfiS.) 
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SUBSTANCE  OF  ISSUE, 
sufficient  to  prove,  286. 

SUBSTITUTIONARY  EVIDENCE, 
rejected,  79. 

SUFFERING, 

statements  of,  470. 

SUICIDE, 

presumption  of  malicious  intent  in  cases  of,  4IS. 

SUMMING  UP  EVIDENCE  AT  TRIAL, 
by  judge,  68. 
by  party  or  his  oonnael,  616. 

SUNDAY, 

judicially  noticed,  262. 

SUPERIOR  COURTS, 

judicially  notice  inferior  tribunals,  261. 

SUPERSTITIOUS  NOTIONS, 

mischievous  effect  of,  in  the  administration  of  justice,  44%.\ 

SUPPLETORY  OATH, 

nature  and  effect  of,  45,  482.  ^ 

when  required  in  "  shop  books,"  482.  *' 

handwriting  may  be  proved,  when,  482. 
of  executor,  &c.,  admissible,  when,  482. 

SUPPRESSING  INSTRUMENTS  OF  EVIDENCE, 

presumption  arising  from,  397. 

SURETY. 

not  bound  by  admissions  of  principal,  609. 

SURGEON, 

may  testify  as  an  expert,  496.     (See  Phtsiciait.) 

SURMISE, 

is  not  evidence,  631. 

SURPRISE, 

new  trial  on  ground  of,  72. 
res  inter  alios  may  act  as  a,  488. 

relaxes  the  rule  as  to  discrediting  own  witness,  630,  631.  «. 

statutory  modifications,  630.  ^ 

SURRENDER,  PRESUMPTION  OF, 
of  easements  by  non-user,  378. 
of  copyhold,  381. 
by  tenant  for  life,  381. 
of  terms,  382. 
of  mortgage  term,  383. 

SURROGATE, 

appointment  of,  may  be  presumed,  358. 

1 
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SURVIVORSHIP, 

presumption  of,  where  sereral  persons  perish  by  a  common  oalamily,  393. 
no  presumption  as  to,  304. 
the  civil  law,  393. 
French  law,  394. 
English  law,  394. 

SUSPICION, 

of  oral  testimony,  grounds  of,  194. 

SWEARING, 
forms  of,  161. 

SYMBOLIC  SIGNATURE, 
what,  242. 

SYSTEM, 

ret  inter  aiios  may  show,  487. 


T. 

TALKATIVE  WITNESSES, 
how  to  be  dealt  with,  648. 

TALLIES, 

evidence  by,  218. 
are  documents,  216. 

TATTOOING, 

may  constitute  a  document,  215. 

TAX  COLLECTOR, 

office  of,  judicially  noticed,  260,  261. 

TELEGRAM, 

original  document  in  case  of,  79. 
receipt  of,  not  evidence  of  presence,  300. 

TENANCY, 

presumptions  as  to  nature  of,  385. 

TENANT, 

estopped  from  denying  title,  522. 
but  may  show  tiUe  ended,  522. 

TERMS, 

presumption  of  surrender  of,  by  trustees,  382. 
cesser  of,  by  statute  8  &  9  Vict.  c.  112,  384. 

TESTATOR, 

statements  by,  466. 

will  to  be  read  from  standpoint  of,  232. 

direct  statements  of  intent  by,  232,  233. 

TESTIMONY, 

natural  tendency  of  mind  to  believe,  8. 
grounds  of  belief  in,  12. 
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TESTIMONY  —  etmiinued. 

gaarantees  for  the  truth  of,  9. 

weighing  of,  15. 

presumption  of  the  truth  of,  138. 

THREATS  TO  COMMIT  AN  OFFENCE, 
presumption  of  guilt  from,  432. 

TICHBORNE  CASE, 

admission  of  degrading  question  of  witness  in,  137. 
con?iction  for  double  perjury  in,  595. 

TIME, 

fictions  as  to,  317,  318. 
presumption  by  kpse  of,  303. 

TIME   IMMEMORIAL, 

meaning  of,  at  common  law,  360. 

TITHES, 

exemption  from,  may  be  presumed,  381. 
or  disseyerance  of,  381. 

TITLE  DEEDS, 

privilege  of  not  pxx)ducing,  219,  565. 

answering  interrogatories  as  to  contents  of,  613. 

TOMBSTONE, 

evidence  from  inscription  on,  453. 
admissible  in  pedigree,  476. 

TOPIC. 

witness  may  be  led  to,  626. 

TORTIOUS  CONDUCT, 

presumption  against,  303,  349. 

TORTURE, 

evidenoe  extracted  by,  not  admissible,  639. 
practice  of,  in  the  civil  and  canon  laws,  543. 

TOWN, 

incorporation  of,  how  proved,  474. 
meetings  of,  how  proved,  456. 

TRADE,  CONTRACTS  IN  RESTRAINT  OF, 
must  be  on  real  consideration,  408. 

TRADE,  USAGES  OF, 

evidence  of,  admissible  to  explain  written  instruments,  336. 
how  proved,  585. 

corroboration  required,  685. 
presumptions  from,  388. 
evidence  of  experts  admissible  on  questions  of,  496. 

TRADESMAN,  t 

declarant  in  "  shop  books,"  must  be,  483. 
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TRADESMEN'S  BOOKS, 

evidence  in  the  civil  law,  481. 

and  by  the  laws  of  some  other  oonntries,  481. 
by  the  civil  law  constituted  a  semi-proof,  483. 
not  admitted  as  evidence  in  the  English  law,  483. 

may  be  nsed  as  memoranda  to  refresh  memory,  484. 
available  as  indicative  evidence,  484. 

TRANSMITTED  EVIDENCE,  465.    (See  Dbkivativb  EviDEiica.) 

TRANSPORTATION, 

desire  of,  a  cause  of  false  confessions,  552. 

TRAVEL, 

distances,  &c.,  of,  judicially  noticed,  262. 

TRAVERSE  JUROR.    (See  Jtoob.) 

TREASON  FELONY, 

two  witnesses  required  in  certain  cases  of,  605. 

TREASON,  TRIALS  FOR, 

doubtful  if  husband  and  wife  competent  witnesses  against  each  other  in,  176. 
number  of  witnesses  required  in,  584,  600. 
counsel  for  accused  in,  619. 

TREATIES, 

judicially  noticed,  260. 

TREATISES, 

admissible  in  expert  evidence,  495. 

TRIAL, 

amendment  of  variances  at,  289. 

personal  attendance  at,  enforced  by  law,  119. 

exceptions  to  this  rule,  94, 119. 
proceedings  previous  to,  608. 
course  of,  614. 
principal  incidents  of,  621. 

TRIAL  BY  JUDGE  AND  JURY, 

common  law  tribunal  for  deciding  issues  of  fact,  67>  68. 
respective  functions  of  judge  and  jury,  68,  69. 
pnnciples  on  which  these  are  founded,  69. 

TRIAL  BY  WITNESSES,  598. 

TRIBUNALS, 

different  kinds  of, 

summary,  26. 

fixed,  72. 

casual,  72. 
inferior,  justices  of,  judicially  noticed,  261. 

TRUST, 

absolute  deed  may  be  shown  a,  230. 

48 
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TRUSTEES, 

presumption  of  conreyances  by,  381. 
of  surrender  of  terms  by,  383. 

TRUTH,  SANCTIONS  OF, 
natural,  9. 
moral,  10. 
religious,  11. 
powerful  influence  of^  11. 
sometimes  produce  falsehood  instead  of  truth,  11. 
the  political  or  legal  sanction,  41. 


U. 
U.  S.  COURTS, 

records  of,  how  authenticated,  455. 
take  cognizance  of  State  law,  261. 

UNSEAWORTHINESS, 
when  presumed,  404. 

UNSOUND  MIND,  PERSONS  OF, 

when  incompetent  as  witnesses,  130, 143. 
self-harming  statements  made  by,  518. 

UNUS  NULLUS  RULE, 
discussion  of,  586. 

USAGE, 

expert  evidence  as  to,  496. 

USAGES  OF  TRADE, 

evidence  of,  admissible  to  exphun  written  instruments,  939,  936. 

presumptions  from,  385. 

judicially  noticed,  269. 

corroboration  required  in  proof  of,  585. 

(See  Tbadx.) 

USER  AND  POSSESSION, 
presumptions  from,  358. 

evidence  of  prescription  from,  363.  ^ 

effect  of,  as  evidence,  where  not  sufficient  to  show  prescriptiTe  right,  36S. 

(See  FossxssiON.) 

V. 

VALIDITY  OF  ACTS, 

presumptions  in  favor  of,  351. 

VANITY, 

a  cause  of  false  confessions,  551. 

VARIANCE  BETWEEN  PLEADING  AND  PROOF, 
effect  of,  at  common  law,  288. 
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VARIANCE  BETWEEN  PLEADING  AND  TBOOY  ^  eotUiimed. 

statutes  for  amendment  of, 
in  civil  cases,  289. 
effect  of,  289. 
in  criminal  cases,  289. 

VERACITY, 

of  witness,  relevant  fact,  266,  633. 

how  proved,  266,  631. 

reputation  as  to,  266. 

opinion  as  to,  266. 

how  impeached  and  tested,  632. 

warranted  how,  630. 
of  "  own  witness  "  how  impeached,  630. 

own  case,  630. 

surprise,  630. 

necessary  or  adverse  witness,  630. 

statutory  modifications,  630. 
inquiry  into,  may  extend  to  general  character,  266. 
of  female  witness  not  impeachable  by  nnchastity,  266. 
evidence  of,  not  admitted  by  contradictory  statementSi  266. 

nor  by  mere  contradiction,  266. 

VERBAL  EVIDENCE, 

meaning  of  the  rule  that  it  is  inferior  to  written,  225,  226. 
differs  from  "  parol,"  226,  n.  (a), 

VERDICT, 

perverse,  what,  71. 

against  evidence,  what,  71.  - 

new  trial  granted  in  cases  of,  71. 
jury  may  find  general  or  special,  71. 
evidence  of  jurors  not  receivable  to  yary  or  explam,  561,  566. 

(See  JuBOB.) 
Void,  when,  579. 

special.    (See  Special  Vbkdicts.) 
presumed  correct,  303. 

VESTRY  CLERK, 

appointment  of,  may  be  presumed,  353. 

VICARAGE, 

endowment  of,  may  be  presumed,  381. 

VICE, 

presumption  against,  348. 

VIEW, 

real  evidence  afforded  by,  198,  200. 
in  criminal  cases,  200. 

VILLENAGE,  PROOF  OF, 

testimony  of  women  said  to  be  excluded  in  cases  of,  53. 
doubtful  if  it  could  be  by  one  witness,  599. 
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VIOLENT  PRJESUMPTION, 

vbat,  321.    (See  Pbesumptioks.) 

VIVA  VOCE  EXAMINATION, 

in  general  required  by  English  law,  89. 
great  advantages  of,  89-91. 

but  not  essential  in  case  of  witness,  117. 
requirement  of,  by  Judicature  Act,  113. 

VOIR  DIRE,  EXAMINATION  ON  THE, 
what,  129. 

witness  examined  on,  may  state  contents  of  written  instromeni,  468. 

(See  DocuMEKTs ;  W&itikgs.) 


WAYS, 

presumption  as  to  property  in  soil  of,  406. 
public,  presumption  as  to  dedication  of,  376. 
as  to  property  in  soil  of,  406. 

WEAPON, 

inspection  of,  real  evidence,  198. 

WEDLOCK, 

child  bom  in,  legitimacy  of,  348. 

(See  LsGiTiMACT;  PjuesuMPTioire.) 

WEIGHT  OP  EVIDENCE, 
is  a  question  of  fact,  69. 
new  trial  for  verdict  against,  71. 

WEIGHTS  AND  MEASURES, 

standard  of,  judicially  noticed,  269. 

WIFE, 

admissibility  of  evidence  of,  173,  174. 

presumption  as  to  control  of,  in  felony,  by  husband,  29,  408. 

WILL, 

how  to  be  executed,  224. 

parol  evidence  of  fraud,  &c.,  230. 

construction  of,  232. 

rules  for,  233. 
presumptions  in  favor  of  due  execution  of,  356. 
burden  of  establishing  in  case  of,  275. 
presumption  of  sanity,  as  to,  301. 
revocation  of,  when  presumed,  386. 
probate  of,  conclusive,  574. 
execution  of,  how  proved,  215,  598. 
ambiguities  in,  232. 

instances  of,  232,  233. 
devise  to  attesting  witness  void,  131, 143. 
statements  of  intent  in,  282. 
may  be  declaration  in  pedigree,  476. 
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CHCRAFT, 
confessions  of,  554. 

rHHOLDlNG, 
evidence,  presumption  as  to,  397. 

OTTHOUT  PREJUDICE," 

communications  made,  not  receivable  m  evidence,  656. 

(See  Admissions.) 

7ITNBSS, 

who  compellable  to  attend  as,  119. 

exceptions,  119. 

ambassador,  119. 
supreme  executive,  119. 
privilege  of,  in  not  answering  questions,  120. 
tending  to  criminate,  &c.,  120,  663. 
to  disgrace,  126,  632. 
to  subject  to  civil  proceedings,  127- 
incompetency  of,  128,  130. 
not  presumed,  129. 
how  ascertained,  129. 
grounds  of,  in  English  law, 

want  of  reason  and  understanding,  130,  143. 
immaturity  of  intellect,  130|  149. 
policy  of  law, 

infamous  crime,  130. 
atheist,  130. 
single  judge,  130. 
attorney,  130. 
husband  and  wife,  130. 
want  of  religion,  131,  158. 

belief  in  future  state  not  essential,  131. 
refusal  to  make  oath,  165. 
persons  excused  from  taking  oaths,  165. 
interest,  130, 167. 

legatee  incompetent  as  attesting  witness,  130. 
parties  to  the  suit  incompetent,  as,  167. 
exceptions, 

at  common  law,  163. 
by  statute,  172. 
husbands  and  wives  of  parties,  130, 173. 
general  rule,  173. 
exceptions, 

at  common  law,  130, 174. 
by  statute,  177. 
competency  of  parties  in  revenue  prosecutions,  179,  180. 

in  Matrimonial  Causes,  178,  179. 
criminal  proceedings,  180. 
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WITNESS  —  eontinued, 

exceptions  to  the  credit  of  witnesses,  194,  272. 
when  affidavit  may  be  read  at  the  trial,  93,  94. 
deposition  of  deceased,  when  receivable,  93,  94. 

in  criminal  proceedings,  94. 
checks  on,  89. 

viva  voce  examination  and  cross-examination,  89. 
publicity  of  judicial  proceedings,  89. 
number  of,  absurdity  of  laws  attempting  to  limits  34. 
rule  of  our  law  as  to,  585. 
exceptions, 

at  common  law,  691. 
by  statute,  600. 
ordering  out  of  court,  621. 
may  be  led  to  the  desired  topic,  626. 
leading  questions  to,  626. 

(See  Leading  Qubstions.) 
discrediting  adversary's,  631-033. 
party's  own,  630,  631,  636. 
what  constitutes,  631. 

calling  and  swearing,  631. 

aliUr  of  calling  without  examination,  631. 
or  for  merely  formal  purposes,  631. 

(See  Direct  Exahikatign.) 
examination  and  cross-examination  of,  rules  for  condaetiiig,  63&-633,Ml. 
adverse.    (See  Adverse  Witness.) 
attesting.    (See  Attesting  Witness.) 
less  credible,  not  rejected,  78,  79. 
prior  statement  of,  used  to  impeach,  466,  632. 
former  evidence  of,  admissible,  when,  472. 
veracity  of.    (See  Veracity.) 

WITNESSES,  TRIAL  BY,  598. 

WOMEN,  TESTIMONY  OF, 

rejected  by  the  laws  of  some  countries,  51. 

formerly  by  the  English  law  in  certain  oases,  53. 

WORDS, 

accompanying  an  act,  may  be  proved  as  part  of  res  geMta,  469,  511,  512. 
meaning  of,  question  for  court,  70. 
judicially  noticed,  262. 
speaking  of,  not  hearsay,  466. 
self-harming  evidence  may  be  supplied  by,  612. 
spoken  may  be  proved,  though  speaker  in  court,  79. 
exact,  not  essential,  when,  472,  473. 

"WRITING,"  and  "WRITTEN  EVIDENCE," 
a  security  for  truth,  45. 
secondary  meanings  of,  219. 
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"WHITING,"  and  "WRITTEN  EVIDENCE "  — <»«/iiww<*. 
parol  evidence  inferior  to,  225. 
proof  by,  in  what  cases  required,  45. 

WRITINGS, 

aie  either  public  or  private,  220. 
public, 

are  either  judicial,  220. 
or  not  judicial,  220. 

of  record,  220. 

or  not  of  record,  220. 
principle  of  the  admissibihty  of,  220. 
when  primary  evidence  of,  not  required,  79,  450,  458. 
different  kinds  of  copies  used  for  proof  of,  458. 
proof  of,  in  general,  454. 
special  modes  of,  provided  by  statute,  454,  460. 

are  cumulative,  455,  463. 
private, 

under  seal  —  deeds,  222. 

not  under  seal,  223. 

proof  of,  222-225. 

WRITTEN   EVIDENCE, 

difference  between,  and  evidence  in  writing,  219. 
superior  to  parol  or  verbal  evidence,  225. 
meaning  of  this,  225. 

WRITTEN  INSTRUMENT, 

cannot  in  general  be  contradicted,  varied,  or  explained,  by  extrinsic  evidence, 

'229. 

(See  Pabol  Eyisencb  Rulb.) 

exceptions,  234,  235. 

latent  ambiguity,  232-234. 

fraud,  &o.,  230,  235. 

evidence  of  usage,  232,  236. 

WRONGFUL  CONDUCT, 

presumption  against,  303,  348. 


* 


4 

Univwaity  Piws,  GambrldffB :  John  WUaoa  &  Son.  '» 


V 


»' 


.»>/ 


